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IStm   2ork  iHarxnc   (loort. 

General  Term — Fthruary^  1874. 
Present — Alker,  Spaui.dino  and  McA.dam,  JJ. 

AUGUST  WIES,  ET  AL.,  against  CHARLES  SULT- 
ZER,  IMPLEADED  WITH  CONRAD  KRAUS. 

An  agresmcnt  between  the  maker  and  the  holders  of  a  note  extending 
the  time  of  its  payment  without  the  consent  of  the  indorser,  dis- 
charges the  indorser  from  the  payment  of  tiie  note,  notwithstand- 
ing th.'  fact  that  the  agreement  for  tlic  extension  was  usurious. 
The  case  disclosed  an  agreement  whereby  the  holders  of  a  notoi  in 
consideration  of  $30  to  them  paid  by  the  maker,  extended  the 
time  of  its  payment  for  fifteen  days,  without  the  consent  of  the  in- 
dorser. 

Held,  that  this  agreement,  although  usurious,  released  the  indorser 
from  all  liability  on  the  note,  because  the  holders  cannot,  by  an 
allegation  of  their  own  turpitude,  avoid  a  contract  once  executed. 
It  is  matter  of  defense  to  the  borrower  or  his  sureties,  and  is  not 
available  to  the  lender. 

The  plaintiffs,  bankers,  doing  business  under  the 
firm  name  of  Lassing,  Wies&Cd?,  loaned  to  oneKraus, 
the  sum  of  §1,000,  upon  his  note  for  that  amount,  in- 
dorsed by  the  defendant,  Charles  Sultzer.  When  the 
note  became  due,  Sultzer  was  in  Europe,  and  it  was 
protested  for  non-payment.  Kraus,  the  maker,  and  the 
plaintiffs,  the  holders,  then  made  an  agreement  where- 
Vou  L— 1 
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by,  ia  consideration  of  the  sum  of  $50  paid  them  by 
Kraus,  they  extended  tlie  time  for  payment  of  the 
note,  for  fifteen  days,  without  the  consent  or  knowl- 
edge of  Sultzer.  The*note  not  being  paid  at  the  expir- 
ation of  the 'fifteen  days,  and  Sultzer  having  returned 
fiom  Europe,  this  action  was  commenced  against  him 
upon  the  note.  The  justice  presiding  at  the  trial  held 
that  the  agreement  to  extend  the  time  was  usurious 
and  void,  and  that  there  being,  on  account  of  the  usury, 
no  valid  extension  of  time,  the  indorser  was  not  dis- 
charged, and  he  thereupon  directed  the  jury  to  find 
a  verdict  for  the  plaintiffs,  for  the  amount  claimed  and 
interest ;  and,  the  jury  having  rendered  a  verdict  in 
accordance  with  this  direction,  the  defendant  Sult- 
zer, appealed  from  the  judgment  entered  upon  such 
verdict. 

G.  F,  &  J,  C,  /.  Langhein^  for  appellant. 

Jacob  A.  Oross^  for  respondents. 

McAdam,  J. — Judgment  was  entered  against  Sult- 
zer, the  indorser,  who  alone  appeals,  and  the  first 
question  presented  for  consideration  is  whether  the 
agreement  alleged  by  him,  if  made,  operated  to  dis- 
charge him  from  his  obligations  as  indorser  of  the  note 
in  suit.  That  $50  was  paid  to  Bernard,  as  the  plaintiffs' 
agent,  to  induce  an  extension  of  the  time  to  pay  the 
note  is  undisjmted,  and  the  extension  bargained  for 
seems  to  have  been  granted.  That,  if  legal,  this  ex- 
tension, without  the  indorser  s  consent,  operated  to  dis- 
charge him,  there  can  be  no  doubt,  and  we  will  assume 
that  the  acts  of  Bernard  were  authorized  by  the  i3laint- 
iffs,  or  we  are  met  with  the  unanswerable  objection, 
that  the  case  j^resented  evidence  tending  to  establish 
such  authority  (folios  34,  60,  64,  71) ;  which,  taken  in 
connection  with  the  $50  check,  with  plaintiffs'  indorse- 
ment at  fol.  95,  and  with  the  other  evidence  in  the 
case,  required  the  submission  to  the  jury  of  the  ques- 
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tion,  whether  the  $50  was  paid  by  Bernard  for  his  ser- 
vices, as  suggested  by  the  plaintiff's  counsel,  or  to  the 
plaintiffs  through  Bernard,  as  their  agent,  for  the  for- 
bearance of  the  money  (Thurston  v.  Cornell,  38  N,  Y. 
281).  The  justice  refused  to  submit  the  case  to  the 
jury,  and  directed  a  verdict  for  the  plaintiffs,  on  the 
authority  of  Vilas  v.  Jones,  1  N.  Y.  274  ;  Bank  of 
Utica  V.  Ives,  17  Wend.  501,  upon  the  theory  that 
the  agreement  for  extending  the  time  was  made  in  fact, 
but  was  usurious,  and  therefore  void  in  law. 

This  leads  us  directly  to  the  question  whether  this 
conclusion  was  right  or  wrong.  If  the  money  was  paid 
to  the  plaintiffs,  it  was  so  paid  for  the  forbearance  of 
$600  for  fifteen  days,  and  this  part  of  the  transaction 
was  therefore  usurious.  Did  this  usurious  agreement 
between  the  maker  and  holders  of  the  note  operate  as 
a  valid  extension  of  time,  so  as  to  discharge  the  indor- 
ser  ?  I  think  it  did,  upon  the  ground  that  the  jjlaintiffs 
cannot  by  an  allegation  of  their  own  turpitude,  avoid  a 
contract  once  executed  ;  it  is  a  matter  of  defense  to  the 
borrower,  or  his  sureties,  or  representatives,  which  they 

^,  may  waive  if  they  see  fit.    The  surety  waived  it,  in  the 

present  case,  by  insisting  on  the  extension  as  a  legal 
obligation,  yet  the  plaintiffs,  though  retaining  the  usury, 
succeeded,  by  alleging  their  own  turpitude,  in  obtaining 

!  a  verdict  by  which  they  recover  the  whole  amount  due 

on  the  note  in  addition  to  the  usury  retained.  If  the 
cases  in  1  N,  Y.  274,  and  17  Wend.  501,  relied  on  by 
the  plaintiffs,  assert  or  sustain  such  a  doctrine,  they  hti  ve 
been  overruled,  in  La  Farge  v.  Herter,  9  N.  Y.  241, 
and  in  Billington  v.  Wagoner,  33  Id.  31,  wherein  rul- 
ings were  made  which  seem  more  consistent  with  the 
object  of  the  statutes  against  usury,  which  were  de- 
signed to  prevent  usury  by  punishing  the  party  exact- 
ing it  and  making  it  a  legal  defense  in  favor  of  the 
party  paying  it ;  for,  as  was  said  in  La  Farge  v.  Hertei', 
9  N.  Y.  (at  page  243) :  "The  parties  do  not  stand  in 
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'pari  delicto.  It  is  oppression  on  one  side  and  submis- 
sion on  the  other.  The  borrower,  therefore,  may  set  up 
usury  for  the  purpose  of  avoiding  a  contract  tainted 
with  it,  but  the  lender  cannot."  Under  this  view  of 
the  case,  it  is  unnecesisary  to  consider  any  of  the  other 
objections  urged  against  the  verdict.  The  direction  to 
find  for  the  plaintiffs  was  error  for  which  a  new  trial 
must  be  awarded,  with  costs  to  abide  the  event. 

Judgment  reversed  as  to  defendant  Sultzer,  and  new 
trial  ordered,  costs  to  abide  event. 

Spaulding  and  Alker,  JJ.,  concurred. 

An  obligatiofli  valid  in  its  inception  is  not  invalidated  by  an  usuri- 
•ous  agreement  for  tlie  extension  of  tlie  time  of  .payment ;  but  the  sam 
paid  on  the  agreement  for  forbearance  will  in  equity  be  applied  as 
payment  (Real  Estate  Trust  Co.  c.  Keech,  69  N.  Y.  248.  See  also  Bush 
V.  Livingston,  2  Cai.  dts.  60;  Pearsall  zj.  Kingsland,  *S  EIw.  195.  8. 
P.,  Lovett  V.  Dimond,  4  Id.  22;  Cai*son  v.  Ingalls,  33  Barb,  657;  Les- 
ley V,  Johnson,  41  Id,  359;  Williams  «.  Fitzhugh,  44  Id,  321;  partly 
iiflSnned  on  other  grounds  in  37  If,  Y,  444). 


'^tm  Ilork  SXaxxnt  (JEourt. 

Special  Temi^May  23,  1374. 

WILHELM  MULLER  against  JOHN  A.   STEMM- 

LER,  ET  AL. 

Wlicre  a  conveyance  is  made  to  husband  and  wife,  they  do  not  take 
as  joint  tenants,  nor  as  tenants  in  common.  Both  are  seized  of  the 
entirety,  and  the  whole  goes  to  the  survivor,  discharged  of 
the  other's  debts;  and  the  statutes  relating  to  married  women  have 
not  changed  this  common  law  rule.  So  held,  in  an  action  where 
the  sufficiency  of  a  complaint  in  an  action  for  deceit  in  the  sale  of 
lands,  was  questioned  on  this  account. 
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Motion  on,  the  part  of  plaintiff  for  judgment,  on 
account  of  the  frivol ousness  of  the  defendant's  de- 
murrer to  the  plaintiff's  complaint. 

W.  T.  B.  Millikm,  for  plaintiff. 
Henry  Wehle^  for  defendant. 

McAdam,  J. — The  complaint  charges  that  the 
plaintiff  and  his  wife,  Christina,  bargained  with  the 
defendants  to  buy  of  them  two  lots  of  land  in  Long 
Island  city,  and  that  the  defendants,  colluding  and 
conspiring  together  for  the  purpose,  and  with  the  in- 
tent of  deceiving,  cheating,  and  defrauding  the  plain- 
tiff and  his  wife,  falsely  and  fraudulently  represented 
that  the  said  two  lots  were  free  and  clear  of  and  from 
all  incumbrances,  when  they  knew  that  the  representa- 
tion was,  in  fact,  false,  and  that  the  lots,  with  other 
contiguous  property,  were  incumbered  by  a  mortgage 
of  $179,000,  then  in  process  of  foreclosure.  That,  rely- 
ing upon  said  representation,  the  plaintiff  and  his  said 
wife  paid  the  full  consideration  money  for  said  lots, 
amounting  to  $726,  and  received  from  the  defendants, 
Stemmler  and  wife,  a  warranty  deed  of  the  property. 

The  plaintiff  then  alleges  that  thereafter  and  before 
suit  brought,  his  wife  died,  leaving  him  sole  surviving 
joint  tenant  of  the  property,  and  that,  in  consequence 
of  the  fraud,  he  has  sustained  damage  to  the  amount 
of  $1,000.  The  defendants,  Stemmler  and  wife,  demar 
to  this  complaint,  on  the  grounds  : 

(1.)  That  the  court  has  no  jurisdiction  of  the  sub- 
ject matter  of  the  action. 

(2.)  That  there  is  a  defect  of  parties  plaintiff,  in 
that  the  legal  representatives  of  Christina  Muller  (plain- 
tiff's  widow)  are  not  joined  with  him  as  co-plaintiff. 

(3.)  That  the  plaintiff  has  not  legal  capacity  to  sue ; 
and  lastly,  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 
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Muller  F.  Stemmler. 


These  objections  are  answered  in  the  or<ler  in  which 
they  are  made. 

First,  The  action  is  for  damages  for  fi-aud  in  the 
purchase  and  sale  of  real  estate,  and  jurisdiction  of 
such  actions  is  expressly  conferred  upon  the  marine  • 
court  {Laws  of  1872,  chap.  629,  §  3,  subdivision  6),  and 
this  jurisdiction  exists  without  regard  to  the  situs  of 
the  property. 

Second,  The  second  and  third  objections  present  the 
single  question  of  defect  of  parties.  The  plaintiff  is 
the  survivor  of  his  wife,  and  the  common  law  rule  is 
that  when  a  conveyance  is  made  to  husband  and  wife, 
they  are  neither  joint  tenants  nor  tenants  in  common, 
and  the  whole  goes  to  the  survivor  discharged  of  the 
other's  debts  (Torrey  v.  Torrey,  14  N.  Y,  430  ;  Wright  v. 
Saddler,  20  Id.  320  ;  Schoulefs  Dom.  ReL  2  Ed.  marg. 
p.  288) ;  and  the  recent  statutes  relating  to  married 
women,  have  not  changed  these  principles  of  the  com- 
mon law,  for  these  statutes  were  not  intended  to  enable 
married  women  to  take  and  \\o\A  jointly  with  their 
husbands  as  if  they  were  sole,  but  to  take,  hold  and 
dispose  of  property,  as  if  they  had  no  husbands  (Gfoe- 
let  n,  Gori,  31  Barb.  314 ;  Farmers  and  Meclianic's 
Bank  v.  Gregory,  49  Id.  155).  There  is,  therefore,  no 
defect  of  parties,  under  these  authorities. 

Tliird.  The  remaining  objection  that  the  complaint 
does  not  state  facts  sufBcient  to  constitute  a  cause  of 
action  is  untenable.  Every  element  necessary  in  an  ac- 
tion for  deceit  is  alleged. 

Judgment  is  therefore  ordered  for  the  plaintiff  on 
the  demurrer  with  costs. 

Where  the  only  property  owned  by  a  married  woman  is  real  es- 
tate conveyed  to  her  and  her  husband  jointly,  she  docs  not  own  a 
separate  estate,  because  the  husband  and  wife  do  not  hold  as  joint 
tenants,  or  tenants  in  common,  but  by  entireties.  They  hold  as  one 
person.  Neither  has  a  separate  or  divisible  interest  Neither  can 
sell  the  entire  fee  with  the  consent  of  the  otiicr;  and  during  their 
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joint  lives  the  husband  is  entitled  to  the  ]x>ssession,  rents,  issues  and 
profits  (Baker  r.  Lamb,  11  Hun,  at  p.  o21  ;  citing  Firemen's  Ins.  Co. 
V.  Bajy  4  Barb.  414  ;  S.  C,  4  N.  T.  11;  Farmers,  &c.  Bank  v. 
Gregory,  49  BuHk  162  ;  Beach  r.  HoUister,  3  Hun,  519  ;  Torrey  v. 
Torrey,  14  N.  T,  430j. 

Business  jmrtnerithips  Ipetween  husband  and  itife,  how  far  allownblc 
(See  Wells'  Sejmmie  Proj)erty  of  Married  Women,  §  153,  ef  neq.).  Not 
allowable  at  common  law  (Brown  r.  Jewett,  18  N.  H  230),  nor 
under  the  married  woman's  act  of  Ohio  (Swasey  v.  An  tram,  20  Ohio 
St.  87),  nor  of  Maryland  (Bradstreet  v.  Baer,  41  Md.  23),  nor  of  Mas- 
sachusetts (L«)rd  V.  Parker,  S  Allen,  127;  Lord  v.  Davison,  Id.  131),  and 
where  a  married  woman  forms  a  partnership,  her  husband  is  entitled 
to  her  share  and  becomes  partner  in  her  stead  {Colhjer  on  Partnership, 
G  Ed.  by  Wood,  vol.  2,  p.  24,  citing  Penn  v.  Whitehead,  17  Gratt.  501 ; 
Everett  ©.  Watts,  10  Pauje  Ch.  84;  Williams  v.  Butler,  35  III  550). 
In  lie  Boyle,  1  Tucker  N.  Y.  Surr.  4,  it  was  held  that  husband 
^  and  wife  could   not  be  partners,  and  that  the  law  of  1800  docs  not 

relate  to  earnings  and  profits  made  by  a  woman  in  a  business  in 
which  she  is  united  with  her  husband,  and  that  the  husband's  estate 
ivas  liable  for  the  wife's  separate  property  put  into  the  business,  and 
received  by  him,  with  interest. 


JTcu)   tJork  fHarinc  dourt. 

Trial  Term-— June,  1875. 

CHRISTIAN  LOSS,  et  al.,  affainst  STERRY  FRY, 

ET   AL. 

Tlic  Hen  of  a  mechanic  for  work  done  upon  a  chattel  in  his  posses- 
sion, being  given  by  law,  takes  precedence  over  a  chattel  mortgage 
thereon  previously  filed. 

Action  to  foreclose  the  lien  of  a  mechanic. 

The  defendants  deny  the  plaintiffs'  right  of  lien, 
and  assert  a  lien  in  themselves  under  a  chattel  mortgage 
filed  previous  to  the  time  when  plaintiffs'  alleged  lien 
attached. 
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McAdam,  J. — The  question  of  law  presented  by  the 
admitted  facts  of  this  case,  is  whether  the  lien  of  a 
mechanic  ui)on  coaches  of  which. he  has  possession,  for 
his  necessary  repairs  made  thereon,  by  him  for  the 
owner,  is  prior  in  1ft w  to,  and  therefore  enforceable 
against  that  of  a  mortgagee  thereof,  whose  mortgage 
was  made  and  duly  filed  pursuant  to  statute  prior  to 
the  making  of  such  repairs.  The  general  term  of  the 
supreme  court,  in  Scott  v.  Delahunt  (5  Lansing^  372), 
had  the  question  under  consideration,  and  after  a  full 
examination  held  (citing  several  cases)  that  the  lien  of 
the  mechanic  for  repairs  to  a  chattel  in  his  possession 
under  such  circumstances  (being  given  by  law  and 
not  by  agreement),  had  precedence  over  the  lien  of  the 
chattel  mortgage  previously  filed,  and  the  decision  in 
that  case  is  conclusive  upon  this  (See  also  Williams  o. 
Alsup,  10  Com.  Bench,  JS^.  8.  417 ;  100  B,  0.  L.  416). 
There  must,  therefore,  be  a  judgment  in  favor  of  the 
plaintiffs,  the  form  of  which  will  be  settled  upon  two 
days'  notice. 


JStva  Dork  Klarine  Conrt. 

Trial  Term— June,  1875. 

CHARLES  SASSENSCHEIDT  against  THE 
FRESCO  PAINTERS'  BENEVOLENT  AND 
PROTECTIVE  UNION. 

A  person  becoming  a  member  of  a  benevolent  society,  and  subscrib- 
ing to  its  constitution  and  by-laws,  becomes  bound  by  their  pro- 
visions. 

A  provision  thereof  allowing  the  society  reasonable  powers  to  dis- 
cipline, try,  and  expel  members  attempting  to  impose  on  it,  sus- 
tained in  a   case   where  the   party  accused   appeared  before   the 
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society,  and  submitted  to  its  jurisdiction  by  taking  part  in  the 
trial. 
The  sufficiency  of  the  evidence  and  propriety  of  the  expulsion  cannot 
be  considered  in  a  collateral  matter. 

Ashbel  P.  Fitch  J  for  plain  tiflf.* 
Salomon  &  BurJce^  for  defendant. 

McAdam,  J. — The  defendant  is  a  corporation  duly 
organized  under  an  act  of  the  legislature  of  the  State 
of  New  York,  passed  June  8,  1872  (chap.  877),  for 
the  purpose  of  mutual  aid,  protection  and  support,  and 
for  the  promotion  of  social  intercourse  and  the  private 
and  general  interests  thereof ;  and  by  the  second  sec- 
tion of  the  act  of  incorporation  the  corporation  is  au- 
thorized to  make  and  adopt  a  constitution  and  by-laws, 
rules  and  regulations  for  the  purposes,  object  and  gov- 
ernment thereof. 

The  plaintiff  herein  became  a  member  of  the  corpo- 
ration after  its  incorporation,  subject  to  the  constitu- 
tion and  by-laws  enacted  under  the  authority  of  the  act 
of  incorporation  above  referred  to.  The  plaintiff  claims 
that  after  he  became  a  member  of  said  corporation, 
and  on  or  about  the  first  day  of  September,  1873,  he 
became  sick  from  the  effects  of  a  sunstroke,  and  re- 
mained  in  that  condition  until  July,  1874,  when  the 
present  action  was  commenced  to  recover  from  the 
defendarit  benefits  payable  to  sick  members  under  the 
by-laws  at  the  rate  of  $5  per  week,  and  which  benefits, 
at  that  rate,  amounted  to  $125  at  the  time  the  action 
was  brought.  The  defendant,  by  way  of  defense, 
alleged  that  it  paid  the  plaintiff  at  the  rate  of  $5  per 
week  from  September  1,  1873,  to  and  including  Jan- 
uary 25,  1874,  since  which  last  mentioned  time  the 
defendant  admits  it  has  refused  to  pay  the  plaintiff  any 
more  money. 

It  is  provided  in  and  by  the  constitution  and  by- 
laws of  the  said  defendant,  made  in  pursuance  of  its 
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charter,  and  in  force  during  the  times  in  the  complaint 
mentioned,  that  in  order  to  entitle  a  sick  member  to  re- 
cover any  relief  whatever,  he  must  give  written  notice  of 
his  illness  to  the  proper  officer  of  the  defendant ;  that 
thereupon  a  committee  of  three  members  is  to  be  appoint- 
ed, whose  duty  it  is  to  visit  the  sick  on  several  days  of  the 
week  for  a  month,  and  immediately  to  make  a  written  re- 
port to  the  secretary  of  the  condition  of  the  sick  member ; 
and  that  if  the  written  report  of  such  committee  con- 
firms the  inability  to  work  of  such  sick  member,  then 
$6  a  week,  for  the  support  of  such  sick  person  is  to  be 
allowed,  not  otherwise.  It  further  appeared  that  the 
committee  appointed  under  these  by-laws  did  not  con- 
firm the  plaintiflf's  inability  to  work  during  any  part 
of  the  time  for  which  he  claimed  benefits.  The  by-laws 
also  give  the  corporation  the  right  to  have  the  sick 
person  examined  by  a  physician  of  its  own  selection, 
in  order  that  it  might  ascertain  whether  such  sick  per- 
son was  unable  to  work,  and  was  really  entitled  to  re- 
lief. The  defendant  claims  that  it  had  the  plaintiff 
examined,  under  these  provisions  of  the  by-laws,  and 
that  the  report  was  unfavorable  to  him.  The  by-laws 
also  provide  that  the  members  of  the  corporation,  at 
any  regular  meeting,  have  the  right  to  determine  by  a 
majority  vote  of  the  persons  present  whether  a  person 
claiming  to  be  sick  ia,  or  is  not  entitled  to  relief  from 
said  corporation  ;  and  that  at  a  regular  meeting  of  the 
corporation  on  the  8th  of  November,  1873,  doubts  arose 
whether  the  plaintiff  was  really  unable  to  work,  and 
entitled  to  a  continuation  of  his  weekly  payments; 
and  on  the  7th  of  February,  upon  the  various  reports 
made,  the  members  of  the  corporation,  by  a  majority 
vote,  resolved  that  the  plaintiff  was  not  entitled  to  the 
benefits  claimed  ;  and  on  the  8th  of  August,  1874,  the 
members  of  said  corporation,  pursuant  to  the  pro- 
visions of  its  by-laws,  tried  the  plaintiff  on  a  charge  of 
attempting  to  deceive  the  corporation  in  regard  to  his 
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alleged  sickness,  which  various  of  the  members  claimed 
was  feigaed.  The  plaintiff  was  notified  of  his  trial,  ap- 
peared upon  the  notice,  and  joined  in  the  deliberations 
of  the  members ;  and  on  such  trial,  and  in  his 
presence,  the  plaintiff  was  adjudged  guilty  of  the 
charges,  and  expelled  from  the  corporation.  The  tes- 
timony given  upon  the  trial  showed  that  the  illness  of 
the  plaintiff  was  received  under  peculiar  circumstances, 
and  that  among  the  remedies  employed  while  attempt- 
ing a  cure  were  lager  beer,  and  other  like  stimulants,  in 
lieu  of  what  might  seem  more  appropriate  restoratives  ; 
but  I  think  it  is  sufficient  for  the  purposes  of  this  case 
to  hold  that  the  plaintiff,  by  becoming  a  member  of  the 
corporation,  and  subscribing  to  its  constitution  and  by- 
laws, voluntarily  became  bound  by  their  provisions; 
and  that,  having  appeared  before  the  meeting  at  which 
he  was  tried,  and  having  joined  in  the  trial,  he  sub- 
jected himself  to  the  jurisdiction  of  the  corporation, 
and  that  he  cannot  now  be  allowed  to  complain  of  the 
I'esult  of  the  trial  in  which  he  himself  took  so  inter- 
ested a  part  (See  18  Abb.  Pr.  271 ;  24  JImo.  Pr.  216). 

The  proceeding  on  mandamus  before  Judge  Law- 
BENCE,  of  the  supreme  court,  does  not  aid  the  plaintiff 
in  the  present  action  ;  because  that  adjudication  related 
to  a  previous  trial  of  which  the  plaintiff  had  no  notice, 
and,  consequently,  no  opportunity  of  being  heard  ; 
and  Judge  Lawrence  very  properly  held  that  such  an 
expulsion  was  illegal,  and  that  a  by-law  permitting 
such  expulsion  was  unreasonable.  I  agree  with  him 
in  his  conclusions.  But  in  the  present  instance,  notice 
was  given,  and  the  plaintiff  actually  attended  and 
submitted  to  the  jurisdiction  of  the  corporation, 
and  he  is  certainly  bound  by  its  action  on  that  account, 
and  has  no  right  to  complain  of  the  result. 

Under  these  circumstances,  I  think  the  action  ot 
the  corporation  is  conclusive  upon  the  plaintiff  ;  and, 
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upon  the  evidence  and  the  various  reports  before  refer- 
red to,  I  must  find  for  the  defendant. 

Judgment  accordingly. 

By-laws  must  be  reasonable  (see  Buecking  v,  Robert  Blum  Lodge 
of  Odd  Fellows,  post).  **  A  by-law,  giving^  a  power  of  amotion  for 
just  cause,  is  a  good  by-law,  though  the  corporation  that  made  it  had 
no  power  of  amotion  expressly  given  by  charter,  or  claimed  by  pre- 
scription (Rex  V.  Richardson,  1  Burr,  517;  2  KLny<yn^  85;  sec  Angell  dt 
Ames  on  Corp.  §  351  et  seq.j  and  cases  cited).  A  corporation  may  expel  a 
member  for  a  breach  of  the  corporator's  duty  toward  it  (People 
V.  N.  Y.  Com.  Assoc,  18  AJfb.  Pr.  271;  People  c.  Young  Men's 
Father  Matthew  Benev.  Soc,  65  Barb,  357),  but  members  cannot  be 
expelled  on  charges  without  notice  and  an  opportunity  of  being 
heard  (People  v.  St.  Franciscus  Benev.  Soc,  24  How.  Pr.  210). 

As  to  right  of  expulsion  from  an  unincorporated  society,  see 
White  T.  Brownell,  2  Daly,  329. 

As  to  effect  of  covenant  between  members,  to  arbitrate  differ- 
ences, see  38  How.  Pr.  168;  8  Hun^  216;  17  Amer.  Law  Beg.  N.  8. 
490. 

Membership  explained,  effect  of  conditions,  and  who  are  affected 
by  them  (4  Otto  U.  8.  523). 

Power  to  make  by-laws,  and  to  repeal  them  (see  Ahb.  Big.  of  Corp. 
pp.  136,  137;  Field  on  Corp.  §  294).  The  work  last  cited,  lays  down 
the  rule  as  follows  :  '*  Incident  to,  and  inherent  in  every  corpora- 
tion, is  tlie  right  to  make  bylaws,  to  regulate  the  management  of  its 
affairs,  and  to  fulfill  the  purposes  of  its  institution. '' 

In  Murray  v.  St.  Columba's  R.  C.  T.  A.  B.  Soc.  (argued  at  N.  Y. 
Supreme  Court,  special  term,  Aug.  21,  1878;  order  entered  Aug.  28, 
1878),  Judge  V.\N  Brunt  held  that  the  court  would  not,  on  an  applica- 
tion for  n  mandamus  to  re-instate  a  member  expelled  for  misconduct, 
look  into,  or  consider  the  weight  of  evidence  on  which  the  member 
was  expelled,  and  denied  the  application. 

The  holding  of  business  meetings  of  a  benevolent  society,  or  trans- 
acting its  business,  on  Sunday,  is  not  illegal  (65  Barb.  357). 


r 
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'   IStm    gork  Ularine   Court. 

Trial  Term— December,  1875. 

ADDISON    S.     DIOSSY    against    CHARLES    G. 

HEUBERER,  et  al. 

Extent  of  the  Set-off  allowed  by  Section  112  of  the  Code.— S.  S. 

and  J.  A.  S.  hnd  n  claim  against  the  defendant,  which  they  as- 
signed to  the  plaintiff,  on  September  18,  1875. 
On  October  1,  1875,  the  defendant,  without  notice  of  such  assign- 
ment to  the  plaintiff,  purchased  a  judgment  against  the  plaintiff's 
assignors,  which  they  churned  to  set-off  against  the  demand  as- 
signed to  the  plaintiff.     Held,  that  sucli  set-off  was  not  allowable. 

McAdam,  J. — The  defendants,  in  their  answer,  ad- 
mit  that  Samuel  Secor  and  John  A.  Secor  performed 
work  and  furnished  materials  to  the  said  defendants, 
nt  their  ijist^ince  and  request,  to  the  value  and  amount 
of  $5,137.60  ;  that  they  paid  on  account  §4,600,  leaving 
$537.60  due.  They  also  admit  that,  on  September  18, 
1875,  the  Secors,  by  an  instrument  in  writing  under 
seal,  for  a  valuable  consideration,  assigned  said  claims 
to  the  plaintiff,  and  they  allege  by  way  of  defense  that 
since  the  commencement  of  the  action,  and  on  or  about 
October  26,  1875,  the  defendants  paid  to  the  plaintiff 
$324.12,  thereby  reducing  the  claim  sued  upon  to 
$213.18,  and  by  way  of  defense  to  this  admitted  bal- 
ance, the  defendants  plead  in  due  form  the  recovery  of 
a  judgment  against  the  Secors,  on  October  1,  1875,  in 
an  action  brought  by  one  Herman  Stull,  for  $213.18, 
and  the  defendants  then  allege  an  assignment  to  them 
by  Stull  of  this  judgment  on  October  8,  1875,  and 
further  allege  that  the  said  assignment  was  made  to 
them  in  good  faith,  and  for  a  valuable  consideration, 
and  without  any  notice  whatever  of  the  assignment  to 
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the  plaintiff.  The  plaintiff  moves  for  judgment  upon 
these  conceded  facts,  claiming  that  as  the  judgment 
assigned  to  the  defendants  was  recovered  after  the 
assignment  to  him,  it  cannot  be  used  as  a  set-off  to  the 
claim  in  suit.  Section  112  of  the  code,  among  other 
things,  provides  that  "In  the  case  of  an  assignment  of 
a  thing  in  action,  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  defense  exist- 
ing at  the  time  of  or  before  notice  of  the  assignment." 
The  language  of  this  section  apparently  authorizes 
the  set-off  claimed  by  the  defendants,  but  its  spirit  and 
meaning,  as  judicially  declared  in  reported  cases,  do 
not.  The  court  of  appeals,  in  the  case  of  Beckwith  v. 
Union  Bank  of  New  York  (9  JV.  Y.  211),  held,  that 
section  112,  supra^  was  not  intended  to  change  the 
substantial  rights  of  parties,  but  only  to  int]*oduce 
such  alterations  in  the  mode  of  protecting  them  as 
were  rendered  necessary  by  the  provisions  of  sections 
111  and  113,  which  require,  in  most  cases,  the  real 
party  in  interest  to  be  plaintiff.  This  section  (112)  for 
example,  would  have  protected  any  payment  by  the 
defendants  to  the  Secors,  even  after  their  assignment 
to  the  plaintiff,  provided  the  payment  was  made  in 
good  faith  and  without  notice  of  the  assignment ;  but 
it  was  never  intended  to  enable  a  defendant  to  pur- 
chase a  judgment  recovered  against  an  assignor  subse- 
quent to  a  valid  assignment  of  a  claim,  and  then  use 
such  a  judgment  as  an  offset  or  defense  to  an  action  by 
the  prior  bo ?ia  fide  assignee  of  the  claim  upon  the  mere 
allegation  that  the  purchase  of  the  judgment  was 
made  without  notice  of  the  prior  assignment  of  the 
claim.*    The    defendants,   by    departing   from   their 

*  In  an  action  in  the  name  of  the  assignor  of  a  non-negotiable 
contract  for  benefit  of  the  assignee,  defendant  cannot  set  off  demands 
acquired  subsequent  to  the  assignment,  though  before  notice  of  it 
(Meud  t'.  GiUett,  19  Wend.  397;  Martin  r.  Kunzmuller,  37  JV.  F. 
396). 
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usual  course  of  dealing,  assumed  all  the  risks  incident 
to  their  purchase,  and  must  not  complain  of  the  result. 
The  judgment  purchased  by  them,  having  been  recov- 
ered subsequent  to  the  assignment  to  the  plaintiff,  is 
neither  an  offset  nor  defense  to  his  right  of  recovery 
(Ogden  V,  Prentice,  33  Barb,  160  ;  Lowell  v.  Lane,  Id. 
295,  302).  As  section  112  of  the  code  does  not  aid  the 
defendants,  the  maxim  ^^  qui  prior  est  tempore^  potior 
est  jure  ^^  must  prevail.  Judgment  is  therefore  ren- 
dered in  favor  of  the  plaintiff  for  $213.18,  with  inter- 
est, costs,  and  6  per  cent,  allowance. 


Ntui   gork  fltarine  Court/ 

Trial  Term — January^  1876. 

KATTY    LEMPKE     against    CHRISTOPHER 

PETERSON. 

The  foreclosure  of  a  second  chattel  mortgage,  made  after  the  first  fell 
due,  operates  as  a  conversion  of  the  mortgaged  property  as  to  the 
holder  of  the  first  chattel  mortgage. 

McAdam,  J. — The  chattel  mortgage  to  the  plaintiff 
was  properly  filed,  and  the  plaintiffs  title  to  the  mort- 
gaged property  became  absolute  upon  the  mortgagor's 
default  in  payment  (Judson  v.  Easton,  58  N,  Y,  664  ; 
Baltis  i?/Ripp  ;  3  Keyes,  210  ;  Otis  v.  Wood,  3  Wend. 
498  ;  Langdon  -o.  Buel,  9  Id.  80  ;  Ferguson  v.  Lee,  Id. 
258  ;  Patchin  v.  Patchin,  12  Id.  61  ;  Baily  v.  Burton,  8 
Id.  339 ;  Mattison  j).  Bancus,  1  N.  Y.  295 ;  Butler  v. 
Weller,  Id.  496  ;  Lewis  v.  Palmer,  28  Id.  271 ;  Shnart 
t>.  Taylor,  7  How.  251  ;  Hulsen  v.  Walter,  34  Id.  385  ; 
Stoddard  v.  Denison,  38  How.  296 ;  Porter  v.  Parmiy, 


16  CITY  COURT  REPORTS. 


Heed  v.  Corapaguie  Generale  Traus-Atlantique. 


43  Id.  445  ;  Brown  v.  Bement,  8  Johns,  96  ;  Howland  v. 
Willett,  3  Sandf,  607 ;  Willis  «.  Orser,  6  Duer,  322 ; 
Fuller  V.  Acker,  1  Hill^  473  ;  Burdicli  d,  McVanner,  2 
Den,  170  ;  Charter  Z).  Stevens,  3  Id,  33  ;  Fox  v.  Burns, 
12  Barb.  677 ;  Dane  v,  Mallory,  16  Id,  46 ;  39  Id. 
390,  606 ;  Dudley  ??.  Hawley,  40  Barb,  397  ;  Ballou  v, 
Cunningham,  60  Id.  426;  Chamberlain  v.  Martin,  43 
Id.  607 ;  Underhill  v.  Reiner,  2  Hilt.  319  ;  1  i)aZy,  489  ; 
1  Abb.  Pr.  N.  8.  32). 

After  the  plaintiff's  title  under  his  mortgage  became 
absolute,  the  mortgagor  executed  a  second  mortgage 
upon  the  same  property,  to  the  defendant,  who  directed 
its  foreclosure.  As  to  the  plaintifif,  the  sale  under  the 
foreclosure  v^^o/ac^o  constituted  a  conversion  of  the 
mortgaged  property,  and  furnished  him  with  a  good 
right  of  action  (Hulsen  v.  Walter,  34  IIoio.  Pr.  385  ; 
Bristol  V.  Burt,  7  JoJins.  254  ;  Murray  v.  Burling,  10 
Id.  172  ;  Reynolds  v.  Shuler,  5  Coio.  323  ;  Connah  v. 
Hale,  23  Wend.  462  ;  Farrar  v.  Chauffetete,  5  Den,  527). 
The  defendant's  admission  upon  the  trial  puts  the 
value  of  the  mortgaged  property  at  $682,  the  amount 
of  the  plaintiff's  mortgage  debt,  and  the  plaintiff  is 
entitled  to  judgment  for  this  amount,  with  interest. 
Judgment  accordingly. 


53'ewj   Uork  lllarine   Court. 

Trial  Term— April  12,  1876. 

JOHN  P.  REED  against  THE  COMPAGNIE  GENE- 
RALE  TRANS-ATLANTIQUE. 

Liability  of  Common  Carrier.— Act  of  God  defined.— The  steamer 
**  Amfiriquc,"  while  upon  the  high  seas  on  a  voyage  from  New  York 
to  Havre,  encountered  a  violent  gale,   lasting  forty-eight  hours, 
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daring  which  the  vessel  sprang  a  leak  in  her  engine  compartment, 
which  could  not  be  overcome  by  the  pumps,  and  which  increased 
to  such  an  extent,  that  all  the  fires  in  the  furnace  were  extinguished 
by  the  rising  water,  and  the  engine  came  to  a  stand-still.  At  about 
6  p.  M.  of  April  4,  the  captain  finding  that  the  leak  was  still  mak- 
ing headway,  that  the  engine  compartment  had  many  feet  of  water 
in  it,  that  the  fires  in  the  furnace  had  been  for  some  time  extin- 
guished, that  the  pumps  could  not  be  worked,  and  being  con- 
vinced that  the  ship  could  not  float  much  longer,  took  advantage 
id  the  presence  of  several  vessels  which  had  answered  his  signals  of 
distress,  transferred  his  passengers  and  crew  to  said  vessels,  and  at 
about  8  p.  H.  abandoned  the  **  Am^rique,''  after  first  having  held 
a  consultation  on  the  subject  with  all  his  officers,  who  con- 
curred with  him  in  the  necessity  of  such  a  course.  The  **  Amferi- 
que,"  though  disabled,  did  not  sink,  and  was  found  upon  the 
ocean  by  two  English  steamers,  and  was  towed  by  them  into  Ply- 
mouth, England.  The  plaintiff,  who  was  a  first  cabin  passenger 
upon  the  vessel,  brr)Ught  action  to  recover  the  value  of  his  baggage 
and  apparel,  which  were  stolen  from  his  state-room,  after  the 
vessel  was  abandoned.  HMy  that  as  the  vessel  did  not  go  down, 
the  defendants,  notwithstanding  the  peculiar  circumstances  which 
led  to  the  loss,  were  not  relieved  from  their  common  law  liability, 
as  insurers  against  theft  and  robbery,  and  were  bound  to  make  good 
the  plaintiff's  loss.  That  if  the  vessel,  without  negligence,  had 
gone  down,  the  act  of  God  would  have  been  a  complete  answer  to 
the  action  ;  but,  as  it  did  not  go  down,  there  was  no  defense. 
The  reasons  stated. 

Benj.  F.  Russell^  attorney  for  plaintiff. 
W,  L.  Limngston^  attorney  for  defendant. 

McAdam,  J. — The  defendants  are  the  proprietors 
of  the  French  line  of  steamers  which  run  between  this 
port  and  Havre.  The  plaintiflf,  on  April  4,  1874,  sailed 
on  one  of  their  vessels,  ''The  Am6riqae,"  for  the 
voyage  from  New  York  to  Havre  aforesaid.  He  was  a 
first  cabin  passenger,  and  took  with  him  in  a  securely- 
packed  trunk  and  portmanteau,  the  baggage,  apparel, 
and  other  property  necessary  for  an  extended  Euro- 
pean tour. 

The  steamer  left  New  York  in  good  condition,  but 

Vol.  L~2 
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during  the  voyage  encountered  a  violent  gale,  lasting 
forty-eight  hours,  during  which  the  vessel  sprang  a 
leak  in  her  engine  compartment,  which  could  not  be 
overcome  by  the  pumps,  and  which  increased  to  such 
an  extent  that  all  the  fires  in  the  furnace  were  extin- 
guished by  the  rising  water,  and  the  engine  came  to  a 
stand-still.  At  about  6  p.  m.  of  April  4,  the  captain, 
finding  that  the  leak  was  still  making  headway,  that 
the  engine  compartment  had  many  feet  of  water  in*it, 
that  the  fires  in  the  furnace  had  been  for  some  time  ex- 
tinguished, that  the  pumps  could  not  be  worked  on 
account  of  the  stoppage  of  the  engine,  and  being  con- 
vinced that  the  ship  could  not  float  much  longer,  took 
advantage  of  the  presence  of  several  vessels  which 
had  answered  his  signals  of  distress,  transferred  his 
passengers  and  crew,  and  finally  himself,  to  said  ves- 
sels, and  at  about  8  p.  m.,  abandoned  the  "  Amerique  " 
in  about  latitude  48°  30'  and  longitude  9"  54',  after 
first  having  held  a  consultation  on  the  subject  with  all 
his  officers,  who  concurred  with  him  in  necessity  of 
such  a  course.  The  ''Amerique,"  though  disabled, 
did  not  sink,  and  was  found  upon  the  ocean  by  two 
English  steamers,  and  was  towed  by  them  into  Ply- 
mouth, England,  where  she  arrived  about  April  19, 
with  much  water  in  her  engine  compartment,  and  some, 
but  not  so  much,  in  another  of  her  nine  compartments, 
five  of  which  were  water-tight.  The  passengers  taken 
from  the  disabled  steamer  arrival  in  France  bv  the 
relieving  vessels  about  the  same  time  the  "Ameri- 
que" was  being  towed  into  Plymouth.  When  the 
news  of  the  "  Amerique' s"  arrival  reached  Paris,  the 
defendants  then  and  there  sent  a  telegram  to  Captain 
Bocande,  who  was  then  at  Newcastle-on-Tyne,  in  Eng- 
land, stating  the  fact,  and  directing  him  to  proceed  at 
once  to  Plymouth,  where  he  would  find  instructions  at 
the  French  consul's.  The  order  was  obeyed,  and  Cap- 
tain Bocand6  arrived  at  Plymouth  on  the  20th,  and 
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found  the  "Amerique"  in  i^ossession  of  the  salvors, 
went  aboard,  and  there  saw  a  rough  lot  of  people, 
numbering  about'  200,  eating  and  drinking.  The  i)as- 
sengers'  trunks  and  packages  in  the  stat^-rooms  had 
been  ransacked,  and  were  in  many  cases  pillaged  and 
depleted,  and  what  were  not  carried  away  were  strewed 
in  confusion  about  the  cabins. 

The  collector  of  the  customs  at  Plymouth  succeeded 
the  salvors  in  the  possession  of  the  vessel,  which  he  re- 
tained until  after  it  had  been  libeled  by  them  for  sal- 
vage, when  it  was  bonded  and  turned  over  to  the  de- 
fendants. The  things  strewed  around  the  cabins  were 
collected  together  and  were  replaced  promiscuously  in 
the  open  trunks,  which,  when  filled,  were  tied  with 
ropes  and  straps.  These  fragmentary  and  raixed-up 
effects  of  the  passengers  were  forwarded  to  Paris,  and 
were  distributed,  as  far'Jis  identified,  to  their  respective 
owners.  In  many  instances  identity  was  difficult,  and 
in  some  cases  impossible.  The  plaintiff  received  a 
trunk  containing  another  man's  shirt,  a  lady's  cape,  and 
other  things  that  did  not  belong  to  him.  These  were 
returned  to  the  defendants  with  a  demand  for  his  own 
property  or  compensation  for  its  loss.  The  defendants 
declined  to  pay,  and  this  action  is  brought  to  enforce 
their  supposed  liability. 

The  plaintiff  contends  that  the  safe  arrival  of  the 
"  Amerique  "  at  Plymouth,  together  with  the  fact  that 
five  of  her  compartments  were  even  then  water-tight, 
conclusively  demonstrate  that  she  was  not  in  a  sinking 
condition  when  abandoned  by  her  ofiicers  and  crew, 
and  that  the  abandonment  was,  therefore,  ill-advised 
and  unnecessary.  While  this  argument  has  signifijsant 
force  on  the  ulterior  question  of  liability  for  the  lost 
baggage,  it  is  to  be  accepted  in  a  modified  form  in  re- 
gard to  the  transfer  of  passengers,  for  the  reason  that 
the  conduct  of  the  officers  is  not  to  be  judged  in  the 
light  of  after  events,  but  according  to  the  circum- 
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stances  in  which  they  are  found  when  called  upon  to 
anake  a  choice  of  an  embarrassing  alternative  (Faulk- 
ner V,  Wright,  1  Hicey  on  p.  121).  They  could  not  be 
oblivious  to  their  responsibility  for  the  lives  of  the 
passengers  entrusted  to  their  care  ;  and  the  conviction 
of  imminent  danger,  which  seems  to  have  been  shared 
by  them  all,  may  be  taken  as  a  justification  for  their 
transfer  to  the  relieving  vessels,  without  approving  of 
ihe  total  abandonment  of  the  steamer,  or  excusing  the 
defendants  from  their  liability  as  insurers  for  the  safe 
^carriage  and  delivery  of  the  passengers'  baggage  at  the 
port  of  destination. 

Common  carriers,  as  a  rule,  are  liable  for  all  dama- 
ges and  loss  to  goods  during  the  carriage,  from  what- 
ever cause,  unless  from  the  act  of  God,  which  is  limited 
to  inevitable  accident,  or  from  the  public  enemy  {Red- 
field  on  Carriers^  §  24).  And  the  exceptions  to  the 
rule  are  limited  to  accidents  which  come  from  a  force 
superior  to  all  human  agency,  either  in  their  produc- 
tion or  existence  (/6.)>  ^^^  the  cases  agree  in  requiring 
the  entire  exclusion  of  human  agency  from  the  cause 
of  the  injury  or  loss.  If  either  happen  in  any  way 
through  the  agency  of  man,  it  cannot  be  considered 
the  act  of  Grod.  In  short,  to  excuse  the  carrier,  the 
act  of  God  must  be  sole  and  immediate  cause  of  the 
injury,  for  if  there  be  any  co-operation  of  man,  or  an 
admixture  of  human  agency,  the  injury  is  not,  in  a 
legal  sense,  the  act  of  God  (Merritt  v.  Earle,  29  N.  T. 
115  ;  Michaels  v.  N.  Y.  Central  R.  R.  Co.,  30  Id.  at  p. 
571),  and  the  baggage  of  a  passenger  is  under  the  same 
protection  as  the  goods  which  are  entrusted  to  a  com- 
mon carrier  (Orange  Co.  Bk.  D.  Brown,  9  Wend.  85  ; 
Camden  &  Amboy  R.  R.  Co.  v.  Burke,  13  Id.  611 ; 
Powell  v.  Meyers,  26  Id.  691  ;  Merritt  x.  Earle,  29  N. 
Y.  116 ;  Merrill  v.  Grinnell,  30  Id.  694) ;  and  the  car- 
rier of  passengers  by  steamers  is  not  exonerated  from 
responsibility  for  the  personal  baggage  of  a  passenger 
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by  the  fact  that  the  passenger  deposits  it  in  a  state- 
room occupied  by  him,  of  which  he  has  the  key,  and 
from  which  it  is  stolen  (Mudgett  v.  Bay  State  Steam- 
boat Co.,  1  Daly  J  161),  nor  by  the  fact  of  having  either 
a  supervision  over  it,  or  the  means  of  entering  the 
place  of  its  deposit.  The  liability  of  a  common  carrier 
has  its  foundation  in  the  policy  of  the  law,  and  exists 
independently  of  the  contract,  and  extends  to  any  rea- 
sonable amount  of  baggage  carried  by  the  passenger 
for  his  personal  convenience  on  the  journey  (Nevins  v. 
Bay  State  S.  Co.,  4  Bosw.  225),  and  includes  a  proper 
sum  of  money  contained  in  his  trunk  to  cover  travel 
ing  expenses  (Merrill  v.  Grinnell,  30  N.  Y.  594).  And 
the  liability  extends  to  all  cases  of  theft,  robbery,  and 
embezzlement  by  any  of  the  crew  or  by  other  persons^ 
notwithstanding  the  fact  that  the  carrier  m»iy  have  ex- 
ercised every  vigilance  to  prevent  the  loss  {Slory  on 
Bailments^  §§  528,  529).  The  plaintiff's  property  was 
pillaged  while  upon  the  defendants'  vessel,  and  as  in- 
surers against  theft  and  robbery  the  defendants  must 
make  good  the  loss.  The  i^eculiar  circumstances 
which  led  to  the  loss  do  not  militate  either  against  the 
propriety  or  stringency  of  the  rule.  If  the  vessel, 
without  negligence,  had  gone  down,  the  act  of  God 
would  have  been  a  complete  answer  to  the  action  ;  but 
as  it  did  not  go  down,  there  is  no  legal  answer  to  it, 
for  the  plaintiff's  property  disappeared,  not  through 
the  act  of  God,  but  by  the  dishonest  act  of  man,  for 
which  the  defendants  are  answerable,  as  common  car- 
riers. The  subsequent  arrival  of  the  vessel  proves  that 
its  total  abandonment  was  one  of  prudence  rather  than 
of  actual  necessity,  and  although  the  officers  may  be 
exempt  from  criminal  censure,  the  defendants  must  be 
holden  to  their  full  common  law  liability  to  the  jDas- 
sengers  for  their  lost  baggage.  It  is  said,  that  the  case 
is  without  precedent,  that  none  resembling  it  can  be 
found  in  the  books  ;  but  this  circumstance  is  no  argu- 
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ment  against  the  defendants'  liability,  which  is  put 
upon  legal  principles,  well  established  by  judicial 
authority.  The  plaintiff  will,  therefore,  be  entitled  to 
judgment  for  $500,  the  assessed  value  of  the  property 
in  France,  the  port  of  delivery. 

Judgment  accordingly,  with  costs,  and  five  per  cent, 
allowance. 

This  decision  was  affirmed  by  the  general  term,  and  the  judgment 
was  paid. 

In  the  case  of  The  Thuringia  (41  L.  J.  Adm.  N.  8,  44,  1872), 
involving  the  question  of  the  propriety  of  an  abandonment  of  a  ship, 
Sir  R.  J.  Phillimoro  says  :  **In  addition  to  care,  must  be  added 
courage  and  resolution;  for  wlietlier  or  not  the  latter  element  be 
required  in  the  driver  of  a  carriage,  in  the  case  of  a  collision  on  land, 
it  is  certainly  required,  and  has  often  been  so  decided,  in  the  master 
of  a  vessel,  in  the  case  of  a  collision  at  sea.  The  law  requires  such 
courage  as  belongs  to  the  ordinary  exercise  of  the  profession  or  calling 
of  a  seaman.  If  the  party  complaining  bo  a  sailor,  he  cannot  succeed 
in  his  suit,  if  it  be  shown  that  the  danger  which  has  caused  his  loss 
could  have  been  avoided  bv  a  sailor's  ordinary  courage  and  skill.  '* 


Ncu)   ^ovli  SHavxnt  Court. 

,  Trial  Term— April,  1870. 

STEPHEN  BURKHALTER,  et  al.   against  J.  W. 

PRATT. 

The  defendant  indorsed  a  note  made  by  one  Tieton,  an  infant,  to  the 
plaintiffs'  order.  Uehl  (1),  that  the  plaintiffs  might  prove  the  cir- 
cumstances under  which  the  indorsement  was  made,  for  the  purpose 
of  showing  that  the  defendant  intended  to  become  first  indorser, 
and  to  make  himself  liable  as  such  to  the  payees,  the  plaintiffs. 
That  (2)  the  infancy  of  the  maker  was  personal  to  the  infant,  and 
available  as  a  defense  only  to  him.     That  (3)  an  indorser,  by  becora- 
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iDg  such,  asserts  to  the  world,  the  competency  of  the  maker  to  con- 
tract, and  cannot  gainsay  it  afterwards.  That  (4)  an  extension  of 
time,  granted  to  an  infant,  is  valid  as  against  his  creditors,  they 
being  of  age.  How  far  the  acceptance  of  new  securities,  payable 
in  futuro,  operates  as  an  extension  of  time  to  pay  the  original 
debt — considered. 

J.  L.  Lindsay^  attorney  for  plaintiffs. 

J.  B,  Staples^  attorney  for  defendant. 

McAdam,  J. — The  plaintiffs  sued  the  defendant  as 
indorser  of  a  promissory  note  in  the  following  words  : 

"$261.32.  Brooklyn,  July  5th,  1873. 

"One  month  after  date,  I  promise  to  pay  to 
the  order  of  Messrs.  Burkhalter,  Hasten  &  Co.,  two 
hundred  and  fifty-one  dollars  and  thirty-two  cents, 
with  interest,  at  Commercial  Bank,  vjilue  received. 

"WM.  C.  TIETON." 

Indorsed,  "Burkhalter,  Hasten  &  Co. 

"  Without  recourse. 
"J.  W.  Pratt." 

Owing  to  the  phraseology  of  the  note,  a  legal  pre- 
sumption attaches  to  the  paper,  that  Burkhalter,  Mas- 
ten  &  Co.,  the  (plaintiffs  and  its)  payees,  are  the  first 
indorsers  of  the  note,  and  that  Pratt,  the  defendant, 
is  the  second  indorser  thereon,  and  that  the  action  by 
the  payees  against  the  subsequent  indorser  is  unau- 
thorized. 

This  presumption  was  destroj'^ed,  however,  by  proof, 
showing  that  instead  of  intending  to  become  second  in- 
dorser, the  defendant  Pratt  indorsed  the  note  payable 
to  the  i^laintiffs'  order,  for  the  maker's  accommodation, 
and  to  enable  him  to  obtain  from  the  plaintiffs  an  ex- 
tension of  credit,  and  for  the  purpose,  and  with  the  in- 
tent of  becoming  bound  to  said  plaintiffs,  upon  his  con- 
tract of  indorsement  (Ev.  of  Lindsay,  and  of  defen- 
dant). This  proof  brings  the  case  directly  within  the 
principle  of  Hoore  v.  Cross  (19  iV^.  Y.  227),  in  which 
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the  payee  and  indorsee  was  allowed  to  recover  against 
a  subsequent  indorser,  upon  proof  of  facts  somewhat 
similar.  The  defendant  did  not  strenuously  press  this 
objection,  and  relied,  for  the  success  of  his  defense, 
upon  the  objection  that  the  maker  of  the  note  was  an 
infant ;  that  it  was  given  to  secure  an  antecedent  in- 
debtedness ;  that  nothing  was  parted  with  upon  the 
faith  of  it ;  and  that  no  valid  extension  of  time  to  pay 
the  original  debt  was  given  upon  receiving  it ;  and  that 
the  maker,  by  reason  of  his  infancy,  was  incapable  of 
entering  into  any  valid  agreement  of  extension,  even 
if  such  had  been  his  intention. 

These  various  objections  will  be  answered  in  the 
order  in  which  thev  were  made. 

First,  As  to  the  infancy  of  the  maker.  Infancy  is 
a  personal  privilege,  of  which  no  one  can  take  advan- 
tage but  the  infant  himself  {Bingham  on  Infancy^ 
marg.  p.  49 ;  Taylor  v,  Croker,  4  Esp,  187) ;  and  an 
indorser,  by  becoming  such,  asserts  to  the  world  the 
competency  of  the  maker  to  contract,  and  is  not  after- 
wards permitted  to  gainsay  the  assertion  so  made 
{Edwards  on  Bills^  250 ;  Story  on  Promissory  Notes^ 
%  135  ;  Byles  on  Bills^  marg.  jd.  199). 

Second.  As  to  the  competency  of  the  infant  to  con- 
tract for  a  valid  extension.  There  can  be  little  doubt 
that  an  extension  granted  in  proper  form  would  have 
been  valid  as  against  the  plaintiffs,  and,  being  appar- 
ently for  the  infant's  benefit,  would  not  have  been 
void,  but  only  voidable  as  to  the  infant,  and  capable,  at 
a  proper  time,  and  by  proper  means,  of  being  confirmed 
and  rendered  valid. 

If  otherwise  valid  the  infancy  of  the  maker  did  not 
invalidate  the  extension  of  credit.  Having  disposed 
of  this  branch  of  the  infancy  question,  I  will  at  once 
proceed  to  the  next  in  order,  which  is  the 

Third.  As  to  the  consideration  for  the  extension. 
It  has  been  held  that  the  acceptance  of  a  new  security, — 
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t.<?.,  an  additional  indorsement, — ipso  facto  operates  as 
an  agreement  suspending  the  power  to  collect  until  de- 
fault be  made  in  the  payment  at  maturity  of  the  new 
security  (Putnam  v,  Lewis,  8  Johns.  389;  Pratt  v. 
Coroan,  37  N.  Y,  440 ;  5  Trans.  App.  334 ;  Burns  v. 
Rowland,  40  Barb.  368 ;  Traders'  Bk.  v.  Bradner,  43 
Id.  379  ;  Thompson  «.  Gray,  63  Maine,  228) ;  but  as- 
suming that  this  rule  has  been  effectually  overruled  in 
Gary  v.  White  (52  N.  Y.  138),  as  contended  by  the 
defendant's  counsel,  there  is  another  impediment  in 
the  way  of  the  defendant's  success. 

Part  of  the  antecedent  debt  was  represented  by  his 
I)ast-due  check,  which  the  plaintiff  surrendered  to  him 
upon  the  receipt  of  the  note  in  suit.  This  check,  like 
the  debt  it  represent^ed,  was  at  most  a  voidable  and  not 
a  void  obligation  of  the  infant,  was  capable  of  ratifica- 
tion, and  could  be  avoided  only  by  the  infant  himself. 
As  before  remarked,  the  privilege  of  the  infant  is  a 
personal  privilege,  of  which  he  alone  can  take  advan- 
tage ;  and  contracts  can  be  avoided  for  the  infancy  of 
the  contractor  only  by  the  contractor  himself  (see  Grey 
V.  Cooper,  3  Doug.  65;  Keane  v.  Boycott,  2  H.  Bl. 
616 ;  Taylor  v.  Croker,  4  Esp.  N.  P.  C.  187).  The 
drawer,  therefore,  of  a  bill  of  exchange  cannot  set  up 
the  infancy  of  the  payee  and  indorser  as  a  defense  to 
the  action  of  the  indorsee  (Grey  v.  Cooper,  supra) ; 
nor  can  the  acceptor  set  up  the  infancy  of  the  drawer 
as  a  defense  to  such  an  action  (Taylor  v  Croker, 
supra.  And  see  Haly  7).  Lane,  2  Aik.  181  ;  ScJiouler 
Dam.  Rel.  2  Ed.  marg.  p.  638,  and  cases  cited). 
The  infant  in  the  present  case  did  not  repudiate 
his  check,  nor  did  he  in  any  way  seek  to  avoid  it. 
On  the  contrary,  he  made  provision  for  its  payment  in 
the  indorsed  note  of  the  defendant  herein.  This  check 
must,  therefore,  be  regarded,  for  all  the  purposes  of 
this  action,  as  a  valid  obligation  against  its  drawer. 
The  effect  of  its  surrender,  as  declared  by  the  court  of 
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appeals  in  the  following  cases,  is  to  make  the  plaintiffs 
bona  fide  holders  of  the  note  in  suit,  and  to  entitle 
them  as  such  to  a  recovery  thereon. 

In  Young  n.  Lee  (12  N,  T.  561),  the  court  of  appeals 
held  that  the  surrender  of  a  note  not  yet  due,  made 
the  plaintiff  a  bona  fide  holder  of  a  new  note  given  to 
induce  such  surrender. 

In  Day  v.  Saunders  (1  Transcript  Appeals^  352, 
and  1  Abb,  CL  App.  Dec.  495),  the  court  of  appeals 
held  that  the  rule  that  where  a  promissory  note 
is  indorsed  and  delivered  before  it  falls  due,  in  pay- 
ment at  maturity  of  a  note  held  by  the  transferee, 
which  latter  note  is  delivered  up,  the  transaction  con- 
stitutes the  transferee  a  holder  for  value,  applies 
equally  whether  the  note  surrendered  is  not  dite^  or 
o'oerdite. 

In  Brown  v,  Leavitt  (31  N.  Y,  113),  the  court  of 
appeals  held  that  the  holder  of  a  promissory  note 
transferred  in  payment  of  a  note  already  due  is  a 
holder  for  value.  In  this  case  it  appeared  that  the  note 
sued  upon  was  indorsed  and  delivered  by  Zabley  &  Co., 
to  plaintiff's  testator,  before  it  fell  due,  in  payment,  so 
far  as  it  went,  of  a  larger  note  then  held  by  the  testa- 
tor ;  it  was  received  with  other  notes  and  a  balance  in 
cash,  as  such  payment  of  the  larger  note  delivered  up 
to  Zabley  &  Co.,  and  the  court  (per  Davis,  J.)  said: 
'•  In  this  State  it  is  settled  by  abundant  authority  that 
this  transaction  constituted  the  plaintiff's  testator  a 
holder  for  value  of  the  note  in  question  (citing  many 
cases) ;  and  that  a  further  discussion  of  the  question 
might  lead  to  a  suspicion  that  the  law  was  in  doubt  on 
the  point." 

In  Pratt  v,  Coman  (37  N.  Y.  440),  the  court  of  ap- 
peals held  that  the  surrender  to  a  party  of  his  own 
negotiable  note,  past  due,  and  taking  in  lieu  thereof  a 
negotiable  note  before  its  maturity,  is  a  sufficient  part- 
ing with  value  to  constitute  the  party  a  bona  fide 
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holder  of  the  latter  note  ;  and-  substantially  the  same 
rale  is  laid  down  in  Powers  v.  Freeman  (2  Lans.  127 ; 
Park  Bank  v.  Watson,  42  i\^.  Y.  490 ;  Chrysler  v. 
Renois,  43  Id,  209  ;  Paddon  v.  Taylor,  44  Id,  371 ; 
Stettheimer  v.  Meyer,  33  Barb,  215).  Under  these  deci- 
sions the  surrender  of  the  check  representing  part  of 
the  indebtedness,  and  the  cancellation  of  the  balance 
thereof,  made  the  plaintiffs  bona  fide  holders  of  the 
note,  as  before  suggested.  This  question  of  part  check 
and  part  book  account,  may  be  regarded  as  settled  by 
anologyin  the  Mechanic's  &  Trader's  Bank  v.  Crow 
(60  N.  Y.  86),  wherein  the  court  of  appeals  held,  that 
where  a  bank  discounted  a  note  before  maturity,  pay- 
ing part  of  the  proceeds  in  money,  and  applying  the 
residue  in  payment  of  a  past-due  note  of  the  payee 
which  is  surrendered,  that  the  bank  is  a  holder  for 
value. 

It  follows,  as  a  legal  sequence,  that  the  plaintiffs  are 
entitled  to  recover  against  the  defendant,  as  first  in- 
dorser,  the  amount  of  the  note  sued  upon,  with  interest 
and  protest  fees. 

Judgment  accordingly,  with  costs  and  five  per  cent, 
allowance. 

If  a  person  indorses  a  note  for  the  accommodation  of  another, 
who  indorses  it  subsequently,  and  is  obliged  to  pay  it,  the  first  in- 
dorser  may  under  such  circumstances  prove  the  fact,  and  recover 
from  the  second  indorser  (Morris  v.  Walker,  15  Q.  B,  589 ;  Smith  v, 
Marsack,  6  G.  B,  486 ;  Cady  c.  Shepard,  12  Wis,  639.  And  see  Hub- 
bard V,  Matthews,  54  N,  T,  43.) 
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Ifetd   Uork  iHarinc  Conrt. 

Special  Term— June  19,  1876. 

WILLIAM  M.  REMMEY  against  FREDERICK  G. 

GEDNEY. 
THOMAS  KILPATRICK  against  FREDERICK  Q. 

GEDNEY. 

The  salarj'  of  a  judicial  or  other  public  officer,  while  in  the  hands  of 
the  disbursing  officer  of  the  general  or  municipal  government  in  his 
official  capacity,  in  common  witli  other  money  to  be  applied  by  him 
towards  the  payment  of  judicial  and  other  official  salaries  according 
to  law,  can  neither  be  arrested,  attached,  seized,  nor  taken  under 
attachments,  judgments,  executions,  or  supplementary  proceedings 
founded  thereon  or  taken  in  aid  thereof. 

The  ground  of  exception  stated. 

Motion  for  an  order  under  section  294  of  the  Code, 
directing  the  comptroller  to  pay  certain  moneys  in  his 
hands,  on  account  of  certain  judgments  against  the  de- 
fendant. 

McAdam,  J. — The  district  court  in  the  city  of  New 
York  is,  by  section  9  of  the  Code,  designated  as  one  of 
the  several  courts  of  the  State  of  New  York,  and  there- 
fore forms  part  of  the  judicial  system  of  the  State 
(Quinn  v.  Mayor,  &c.,  44  ffow.  Pr.  266  ;  affirmed  53  N. 
Y.  627),  and  the  salary  of  the  justices  of  said  court,  upqn 
princijjles  of  public  policy,  can  neither  be  attached, 
reached  nor  taken,  either  upon  mesne  or  final  process, 
nor  under  supplementary  proceedings  founded  thereon 
or  taken  in  aid  thereof,  if  the  person  in  whose  hands 
the  fund  is  attempted  to  be  attached  or  taken  holds 
tlie  money  in  his  official  capacity  as  county  treasurer 
or  comptroller,  in  common  with  other  money,  to  be  ap- 
plied by  liim  towards  the  payment  of  judicial  or  other 
official  salaries  according  to  law.     In  other  words,  the 
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public  moneys  specifically  appropriated  to  the  payment 
of  judicial  and  other  oflScial  salaries  cannot  be  diverted 
from  their  legitimate  object  while  in  the  hands  of  the 
disbursing  officer  of  the  public.  The  supreme  court  of 
the  United  States  declared  against  such  diversion  of  the 
public  moneys  in  the  case  of  certain  seamen  of  the 
frigate  Constitution  (See  Buchanan  v,  Alexander,  4 
Sow.  U.  S.  20).  That  learned  court,^n  delivering  its 
opinion,  said  ''That  if  such  appropriations  may  be  di- 
verted and  defeated  by  State  process  or  otherwise,  the 
functions  of  the  government  may  be  suspended ;  that 
so  long  as  money  remains  in  the  hands  of  the  disburs- 
ing officer  it  is  as  much  the  money  of  the  United  States 
as  if  it  had  not  been  drawn  from  the  treasury ;  that 
until  paid  over  by  the  agent  of  the  government  to  the 
person  entitled  to  it,  the  fund  cannot  in  any  legal  sense 
be  considered  a  part  of  his  effects,  and  that  the  purser 
(who  was  in  that  case  the  disbursing  officer)  was  not 
the  debtor  of  the  seamen.'^  The  court,  in  deciding 
further,  observed:  "A  purser,  it  would  seem,  cannot 
in  this  respect  be  di^stinguished  from  any  other  dis- 
bursing agent  of  the  government.  If  the  creditors  of 
these  seamen  may,  by  process  of  attachment,  divert  the 
public  money  from  its  legitimate  and  appropriate  ob- 
ject, the  same  thing  may  be  done  as  regards  the  pay  of 
our  officers  and  men  of  the  army  and  of  the  navy,  and 
also  in  every  other  case  where  the  public  funds  may  be 
placed  in  the  hands  of  an  agent  for  distribution.  To 
state  such  a  principle  is  to  refute  it.  No  government 
can  sanction  it.  At  all  times  it  would  be  found  embar- 
rassing, and  under  some  circumstances  it  might  be 
fatal  to  the  public  service." 

The  same  principle  was  applied  to  the  case  of  a 
school-teacher  by  the  Kentucky  court  of  appeals  (See 
Tracy  v.  Hornbuckle,  8  BusJi,  336 ;  12  Albany  L.  J. 
391;  and  see  opinion  of  McAdam,  J.,  in  Dubernet  v. 
Clyde,  filed  May  16,  1876).     If  the  plaintiff  is  allowed 
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to  take  the  salary  appropriated  by  law  to  the  defend- 
ant's support  for  the  month  claimed  herein,  he  or  any 
other  judgment  creditor  may,  with  equal  propriety, 
appropriate  the  same  from  month  to  month  during  the 
defendant's  entire  official  term,  until  all  of  their  judg- 
ments, with  costs,  have  been  fully  satisfied.  It  is 
almost  needless  to  say  that  such  a  diversion  of  the 
public  moneys  1^^  judgment  creditors  might  seriously 
embarrass  the  disbursing  officers  of  the  government, 
and  might,  at  the  same  time,  interfere  with  the  proper 
administration  of  its  judicial  system  by  preventing  the 
money  specifically  devoted  by  the  public  to  the  sup- 
port and  maintenance  of  its  chosen  officer,  in  a  manner 
becoming  the  dignity  of  the  office,  from  ever  reaching 
the  object  contemplated.  If  this  result  can  be  success- 
fully accomplished  in  this  case,  it  can  be  done  in  every 
case  in  which  a  judicial  officer  who,  either  prior  to  his 
election  or  while  in  office,  has  been  overtaken  by  finan- 
cial misfortune  and  has  judgment  creditors  clamoring 
for  their  demands.  It  is  but  fair  to  assume  that  judi- 
cial officers  will  pay  their  just  obligations,  if  able,  and 
that  they,  like  other  honest  men  overtaken  by  financial 
embarrassments,  are  unable  to  do  so  without  the  nec- 
essary means,  and  there  is  no  legal  reason  why  their 
creditors  should  either  embarrass  the  government  au- 
thorities by  proceedings  tending  to  divert  the  public 
moneys  or  humiliate  the  judicial  officer  by  seeking  to 
appropriate  that  which,  by  law,  was  designed  for  his 
proper  support  and  maintenance.  After  the  salary 
reaches  the  judicial  officer,  he  is,  like  any  other  private 
citizen,  liable  to  all  the  actions  and  proceedings  con- 
templated by  law,  and  is  amenable  to  all  the  civil  rem 
edies  provided  for  the  collection  of  debts  or  the 
enforcement  of  just  liabilities  ;  but  while  the  salary  of 
the  judicial  officer  is  in  the  hands  of  the  disbursing 
officer  of  the  government,  in  his  official  capacity,  in 
common  with  other  money  to   be   applied  by  him 
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towards  the  payment  of  judicial  and  other  official  sala- 
ries, according  to  law,  the  judgment  creditor  of  the 
officer,  either  by  supplementary  proceedings  or  other- 
wise, cannot  prevent  such  disbursing  officer  from 
properly  discharging  his  trust  by  paying  the  salary  to 
the  officer  for  whom  it  was  by  law  designed,  much  less 
can  such  creditor  be  allowed  to  divert  the  public 
moneys  from  the  uses  and  purposes  to  and  for  which 
they  were  specifically  appropriated,  by  orders  or  pro- 
ceedings tending  to  appropriate  the  same  to  himself, 
in  payment  of  judgments  or  otherwise.  This  is  upon 
the  pervading  principle  in  all  governments,  that  where 
private  and  public  interests  come  in  conflict,  with 
proper  exceptions  the  former  must  yield.  The  court 
of  appeals,  in  Bliss  v.  Lawrence  (58  iV^.  Y,  445,  451), 
use  the  following  language  in  stating  the  same  general 
principle :  "  The  public  service  is  protected  by  protect- 
ing those  engaged  in  performing  public  duties ;  and 
this,  not  upon  the  ground  of  their  private  interest,  but 
upon  that  of  the  necessity  of  securing  the  efficiency  of 
the  public  service  by  seeing  to  it  that  the  funds  pro- 
vided for  its  maintenance  should  be  received  by  those 
who  are  to  perform  the  work,  at  such  periods  as  the 
law  has  appointed  for  their  payment.  To  this  extent, 
we  think,  the  public  policy  of  every  country  must  go 
to  secure  the  end  in  view."  The  order  in  the  present 
case  was  issued  againt  Andrew  H.  Green,  Esq.,  as 
comptroller  of  the  city  and  county  of  New  York, 
under  section  294  of  the  code,  and  was  designed  to 
reach  the  defendant's  salary.  Mr.  Green,  either  indi- 
vidually or  officially  as  comptroller,  was  in  no  legal 
sense  the  debtor  of  the  defendant ;  he  was  not  the 
defendant's  employer ;  he  owed  him  no  salary,  nor 
had  he  any  funds  in  his  hands  belonging  to  the  de- 
fendant. The  moneys  appropriated  to  the  payment  of 
judicial  salaries  belong  to  the  public  until  actually 
paid  over  to  the  defendant,  when  they  will  become  for 
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the  first  time  identified  as  his  property.  The  posses- 
sion by  the  comptroller  of  the  warrant  in  the  defend- 
ant's favor  does  not  alter  this  conclasion  ;  because  the 
mere  drawing  of  the  check  does  not  amount  even  to  an 
equitable  assigment  of  the  fund  until  the  warrant  is 
actually  delivered :  so  that  the  application  for  an  order 
directing  the  comptroller  to  pay  over  the  moneys 
claimed  to  have  been  discovered  upon  the  defendant's 
examination  is  without  warrant  in  law,  and  cannot  be 
granted. 

The  supreme  court  of  Tennessee,  in  Bank  of  Ten- 
nessee V.  Dibrell  (3  Sneed^  379),  held  that  ''The  rela- 
tion of  debtor  and  creditor,  in  the  sense  of  the 
attachment  and  garnishee  laws,  does  not  exist  be- 
tween the  State  and  its  employees  ;  the  funds  set  apart 
for  that  purpose  belong  to  the  State  and  not  to  him 
who  renders  such  service,  until  they  pass  out  of  the 
treasury  and  the  hands  of  disbursing  agents.  We 
held,  at  the  last  term  of  this  court,  that  the  pay  of  a 
pensioner  could  not  be  attached  in  the  hands  of  a  pen- 
sion agent,  nor  in  its  transmission  to  him  by  a  private 
person,  acting  under  a  power  of  attorney  from  him, 
and  this  upon  the  ground  that  the  fund  did  not  lose 
the  protection  of  this  principle  until  it  reached  the 
hands  of  the  pensioner." 

The  principles  adverted  to  are  generally  applicable 
to  all  persons  holding  in  any  legal  capacity  the  funds 
of  another's  debtor.  Clerks  of  courts  and  sheriflFs  (7 
Humph.  132) ;  pursers  in  the  navy,  as  to  the  pay  of 
seamen  (4  How.  U.  8.  20,  supra;  2  Oranch  0.  Gt. 
344) ;  municipal  corporations,  as  to  the  salaries  of  their 
officers  (11  Mo.  59  ;  6  Yt.  121 ;  12  Conn.  404),  have  been 
held  to  be  included  in  this  exemption  from  garnishment. 

The  supreme  court  of  Pennsylvania,  in  Bulkley 
z).  Eckert  (3  Penn.  St.  368),  decided  that  money  held 
by  a  person  in  his  official  capacity  as  treasurer  of  the 
board   of   school   directors — in   common  with    other 
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money  to  be  applied  towards  the  payment  of  teachers, 
according  to  the  rules  and  regulations  of  the  acts  of 
assembly  for  the  maintenance  of  public  schools,  and ' 
not  as  private  debts  due  frpm  him  to  the  defendant — 
could  not  be  attached  under  their  laws. 

In  delivering  the  opinion  of  the  court,  Sergeant, 
J.,  said:  ''The  person  in  whose  hands  this  claim  was 
attached  held  the  money  in  his  official  capacity  as  treas- 
urer of  the  board  of  school  directors,  in  common  with 
other  money  to  be  applied  towards  the  payment  of 
teachers,  according  to  the  rules  and  regulations  of  the 
acts  of  assembly  for  the  maintenance  of  public  schools, 
and  not  as  a  private  debt  due  from  him  to  the  defend- 
ant. His  situation  does  not  appear  to  us  to  be  distin- 
guished from  that  of  a  sheriff  or  a  prothonotary  who 
has  money  in  his  hands  as  a  public  officer  ;  and  it  has 
been  determined  that  those  are  not  liable  to  the  pro- 
cess of  attachment.  Great  public  inconvenience  would 
ensue,  if  money  could  be  thus  arrested  in  the  hands 
of  officers,  and  they  be  made  liable  to  all  the  delay, 
embarrassment  and  trouble  that  would  ensue  from 
being  stopped  in  the  routine  of  their  business,  com- 
pelled to  appear  in  court,  employ  counsel  and  an- 
swer interrogatories,  as  well  as  take  care  that  the 
proceedings  are  regularly  carried  on  and  bail  to  return 
duly  given.  If  a  precedent  of  this  kind  were  set,  there 
seems  to  be  no  reason  why  the  State  or  county  treas- 
urers, or  other  fiscal  officers  of  the  commonwealth  or 
of  municipal  bodies,  may  not  be  subjected  to  the  levy- 
ing of  attachments,  which  has  never  been  attempted 
nor  supposed  to  come  within  the  attachment  law.  We 
do  not,  therefore,  think  this  is  such  a  debt  as  is  con- 
templated -by  law."  To  the  same  effect  see,  also, 
Chealy  v.  Brewer  (7  Mass.  259) ;  Devine  v.  Harvie  (7 
Monroe  J  489) ;  Spauldingu.  Imly  (1  Boot,  551). 

In  deciding  the  legal  question  presented  by  this 
application,  due  regard  must  be  had  to  the  distinction 

Vol.  I. 
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between  ordinary  contract  debts  and  liabilities  of  a  mu- 
nicipal corporation  incurred  in  the  government  of  its 
municipality  (and  which  are,  as  a  rule,  enforceable 
against  it  in  like  manner  as  if  it  were  a  private  corpo- 
ration managing  its  legitimate  business),  and  cases 
where  the  municipal  corporation  is  acting  merely  in  a 
representative  capacity  as  trustee  for  the  public  in  dis- 
bursing its  moneys  raised  by  tax  levies  for  certain 
specified  objects ;  in  which  last  mentioned  case  the 
money,  in  a  legal  sense,  does  not  become  the  pi'operty 
of  the  municipal  corporation,  any  more  than  if  it  were 
an  incorporated  trust  company,  and,  as  such,  had  been 
entrusted  with  the  administration  of  the  trust.  Chief 
Justice  Nelson,  for  example,  in  Bailey  v.  Mayor,  &c., 
of  New  York  (3  Hill^  531),  notices  this  distinction  be- 
tween the  private  rights,  liabilities  and  duties  of  muni- 
cipal corporations,  and  the  powers  and  duties  conferred 
and  exercised  for  the  public  benefit.  For  the  one,  they 
are  held  responsible  as  individuals  or  private  corpora- 
tions ;  in  the  discharge  of  the  other,  they  are  to  be 
considered  as  having  received  the  grant  in  a  public  or 
municipal  character. 

In  Lowber  v.  Mayor,  &c.  of  New  York  (7  Ahh.  Pr. 
252),  the  plaintiflf,  having  obtained  judgment  against 
the  defendants  in  the  New  York  supreme  court,  issued 
execution  and  subsequently  obtained  an  order  under 
section  294  of  the  Code,  for  the  examination  of  Mr. 
Andrew  V.  Stout,  the  then  chamberlain  of  the  city. 
Upon  the  conclusion  of  the  examination,  a  motion  was 
made  for  an  order  directing  Mr.  Stout  to  pay  to  the 
sheriff  the  amount  of  the  judgment  in  satisfaction 
thereof.  Judge  Ingraiiam,  in  an  opinion  written  by 
him  denying  the  plaintiff's  motion,  after  referring  to 
the  above  distinction,  said :  "  The  same  distinction  must 
exist  as  to  its  liability  and  as  to  the  property  in  charge 
of  its  officers.  The  private  property  of  the  corporation 
is  undoubtedly  liable  for  its  debts,  and  such  liability 
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may  be  enforced  in  the  ordinary  mode  of  collecting 
debts ;  bnt  the  question  is  a  very  different  one  when  it 
is  inquired  if  the  property  belonging  to  the  public,  and 
held  by  the  municipal  authorities  for  public  purposes, 
can  be  applied  to  the  payment  of  such  liabilities.  The 
examination  of  the  chamberlain  shows  that  the  moneys 
in  his  hands  are  the  proceeds  of  bonds  issued  in  antic- 
ipation of  taxes,  in  part,  and  also  of  moneys  collected 
for  the  taxes  of  the  year,  and  that  he  has  no  other 
property  in  his  possession  belonging  to  the  city.  I 
have  no  hesitation  in  the  conclusion  that  money  col- 
lected by  tax  is  not  the  property  of  the  defendants, 
and  does  not  come  within  the  terms  used  in  this  sec- 
tion. The  tax  law  gives  authority  to  raise  by  tax  a 
specific  amount,  not  for  their  purposes  as  a  corpora- 
tion, but  to  be  applied  to  the  necessary  expenses  in 
the  government  of  this  city,  and  which  moneys  the 
legislature  would  have  been  compelled  to  raise  if  they 
had  not  delegated  that  power  to  another  body.  In  no 
sense  is  the  money  so  to  be  raised  made  the  property 
of  the  defendants.  It  still  remains  the  property  of  the 
people,  to  be  applied  to  the  specific  objects  for  which 
it  is  appropriated,  and  guarded  by  the  strictest  provi- 
sions of  law,  even  as  far  as  to  inflict  punishment  for 
any  appropriation  of  those  funds  to  the  objects  of  the 
corporation  different  from  those  which  the  legislature 
have  designated." 

For  these  various  reasons  the  plaintiffs  application 
will  be  denied,  but  without  costs,  and  the  injunction 
upon  the  comptroller  will  be  dissolved. 

Ordered  accordingly. 

In  the  suit  of  Conrell  against  Funk,  Judge  J.  F.  Dalt,  in  common 
pleas,  special  term,  has  decided,  on  proceedings  supplementary  to  ex- 
ecution, that  money  in  the  hands  of  a  public  disbursing  officer,  though 
due  to  a  defendant  as  salary,  cannot  be  reached  in  such  a  proceeding. 
P.  0.  Taltnan,  appeared  for  the  plaintiff.  G.  F,  Maclean,  for  the 
board  of  police.    N.  T.  Tribune,  Oct.  4,  1878. 
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General  Term— October,  1876. 

LILLIAN  L.  RATHBUN,  et  al.  against  HORACE 

WATERS,  ET  AL. 

Conditional  sales  upon  the  installment  plan,  wherein  the  title  is  not  to 
pass  until  the  goods  are  fully  paid  for,  upheld,  and  their  conditions 
enforced. 

What  amounts  to  a  waiver  of  the  conditions,  and  the  distinction  in 
law  between  waiver  before  and  after  breach,  considered. 

McAdam,  J. — The  plaintiffs  sue  in  trover  for  the 
conversion  of  a  piano,  upon  a  complaint,  containing 
the  usual  allegations  of  ownership  and  possession  in 
them,  which,  after  charging  the  wrongful  taking  and 
conversion  of  the  piano,  by  the  defendants,  allege  in  the 
ad  damnum  that  ''  by  means  whereof,  the  said  plain- 
tiffs have  lost  the  piano,  and  have  been  damaged  to 
the  amount  of  the  value  thereof,  to  wit  $375."  Upon 
the  trial  it  appeared  that  one  George  W.  Rathbun, 
under  date  of  September  19,  1872,  entered  into  a  writ- 
ten contract  with  the  defendant  Horace  Waters,  in 
three  separate  parts — one  executed  by  Rathbun  and  the 
others  by  Waters.  These  various  wiitings  are  to  be 
construed  as  parts  of  one  contract  (Cornell  v.  Todd,  2 
Den.  130  ;  Rawson  v.  Lampman,  6  N.  T.  466).  In 
the  first  writing,  which  is  signed  by  Rathbun,  he  ac- 
knowledges that  he  has  received  from  Waters,  a  seven- 
and-one-fourth-octave  piano,  numbered  4,133,  of  the 
value  of  $376,  for  the  use  of  which  he  agrees  to  pay 
Waters  at  his  store  the  sum  of  nine  dollars  per  month 
in  advance,  and  he  also  agrees  to  the  following  condi- 
tions. First,  that  the  hiring  shall  continue  until  Rath- 
bun returns  the  piano  to  Waters,  or  until  he  retakes 
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the  same,  which  he  is  authorized  to  do  at  any  time, 
provided  rent  i)aid  therefor,  for  time  not  then  expired 
(if  any)  be  refunded  ;  which,  by  way  of  illustration,  is 
equivalent  to  saying  that  if  Rathbun  paid  upon  the 
piano  a  sum  equal  to  four  months'  rent,  that  the  piano 
could  not  be  taken  by  Waters,  until  the  four  months 
had  expired,  unless  he  first  refunded  to  Rathbun  the 
amount  of  rent  unearned  at  the  time.  Rathbun  also 
agrees  to  keep  the  piano  insured  for  the  benefit  of 
Waters,  and  in  case  of  fire  to  assign  the  insurance  to 
him,  and  stipulates  not  to  allow  the  piano  to  be  re- 
moved from  No.  87  India  street,  Greenpoint,  without 
the  written  consent  of  Waters. 

In  the  second  writing,  which  is  signed  by  Waters, 
the  rental  of  the  piano  is  referred  to  with  a  "  Whereas,'^ 
or  preamble,  reciting  that  the  hirer  desires  hereafter  to 
purchase  the  said  instrument,  '^  and  agreeing,  that  in 
case  the  hirer  paid  to  him  at  his  store,  the  sum  of  $200 
on  the  delivery  of  the  agreement,  $75  on  the  19th  day 
of  December,  1872,  and  $100  on  the  19th  day  of  March, 
1873,  he  would,  at  the  time  of  the  last  payment, 
execute  and  deliver  to  Rathbun  a  good  and  sufficient 
bill  of  sale  of  the  piano,  receipted  in  full.  This  writ- 
ing also  contains  the  following  provisions : 

'^  But  it  is  hereby  understood  and  agreed,  that  should 
he  make  default  in  any  of  said  payments,  then  I  may, 
at  my  option,  consider  all  of  said  payments  which  have 
then  been  made,  as  made  on  account  of  the  rent  of  said 
instrument,  at  the  rate  of  $9  per  month,  as  provided  in 
said  agreement  signed  by  said  hirer,  and  for  the  whole 
time  during  which  said  instrument  has  been  in  ^s  pos- 
session. I  further  agree  to  allow  the  said  instrument  to 
remain  in  the  possession  of  the  said  hirer,  so  long  as  he 
shall  promptly  pay  to  me  the  sum  above  mentioned, 
and  fully  comply  with  all  the  conditions  and  agree- 
ments mentioned  in  the  said  agreement  signed  by  him. 
It  is  distinctly  understood  and  agreed,  that  this  is 
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not,  and  is  not  intended  to  be  a  sale  of  the  said  instru- 
ment, but  only  an  agreement  for  a  future  sale  thereof, 
and  that,  until  the  price  of  the  said  instrument  shall  be 
fully  paid  as  above  provided,  and  a  bill  of  sale  thereof 
duly  executed  and  delivered  by  me,  the  title  to  the 
said  instrument  shall  continue  to  be  in  me,  and  not  in 
the  said  hirer." 

The  third  writing,  which  is  signed  by  Waters,  is  but 
a  condensed  statement  of  the  second,  with  the  principal 
conditions  omitted.     It  is  in  these  words : 

''I  hereby, agree  that  if  Geo.  W.  Rathbun  shall 
pay  to  me  the  sums  hereafter  named,  at  481  Broad- 
way, N.  Y.,  on  the  dates  specified,  to  deliver  to  him 
at  the  time  of  the  last  payment,  March  19th,  1873, 
a  sufficient  bill  of  sale,  receipted  in  full,  of  piano  No. 
4133,  made  by  Horace  Waters,  valued  at  $375,  which  I 
have  this  day  rented  to  him  at  $9  per  month,  and  that 
I  will  charge  nothing  for  rent  of  said  piano,  except  in 
case  of  his  forfeiture  of  any  part  of  this  agreement. 

'*  Sept.  19,  1872,  ....  $200.00 
Dec.  19,  "  .  .  .  .  75.00 
Mar.  19,  1873,      ....        100.00 


$375.00" 

George  W.  Rathbun,  the  party  of  that  name  men- 
tioned in  the  contract,  has  departed  this  life,  and  prior 
to  his  death,  executed  an  assignment  of  all  his  interest 
in  the  piano  to  his  wife  (now  widow)  and  to  his 
children,  for  whom  it  was  by  him  originally  intended, 
and  the  present  action  is  brought  in  their  names,  as 
plaintiffs. 

They  represent  whatever  right  or  title  he  had  in  the 
piano,  under  the  contracts  before  referred  to. 

It  will  have  been  observed,  from  the  peculiar  condi- 
tions of  the  contract,  that  Rathbun  received  possession 
of  the  piano  on  what  is  commonly  known  as  a  time 
contract,  upon  the  conditional  sale,  or  installment  plan. 
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This  is  a  system  of  recent  growth,  quite  prevalent  in 
large  cities,  and  is  patronized  chiefly  by  people  of 
limited  means,  who  are  by  it  enabled  to  obtain,  with- 
out ready  money,  the  possession  and  use  of  whatever 
household  goods  they  require,  with  what  may  be 
termed  an  inchoate  right  of  ownership  therein,  to 
mature  into  an  indefeasible  title  upon  payment  of  cer- 
tain installments  at  specified  times. 

The  conditions  generally  imposed,  are  that  if  default 
be  made  by  the  proposed  purchaser,  in  the  payment 
of  the  installments  or  in  the  performance  of  the  condi- 
tions, at  the  times  and  in  the  manner  specified,  the 
title  of  the  original  owner  is  not  only  preserved  unim- 
paired, but  his  right  to  the  immediate  possession  is 
ipso  facto  restored.  If  the  proposed  purchaser,  there- 
fore, retains  the  property  after  such  default,  he  has  but 
a  bare  possession,  without  right,  at  the  sufferance  of 
the  owner,  who  may  at  once  resume  possession  in  any 
lawful  manner. 

These  contracts,  variously  drawn,  have  been  de- 
clared lawful  by  the  courts,  as  well  as  by  learned  text- 
writers  (HeiTing  v.  Hoppick,  15  N.  Y.  409  ;  Westcott 
V.  Thompson,  18  Id.  363  ;  Hasbrouck  ^.  Lonsberry,  26 
Id,  598  ;  Ballard  v.  Burgett,  40  Id.  314  ;  Austin  v. 
Dye,  46  Id,  500 ;  Cole  v,  Mann,  62  Id.  1  ;  Powell  v, 
Preston,  3  Thomp.  &  0.  644  ;  Strong  v,  Taylor,  2  Hill, 
326  ;  Houston  v.  Dyche,  1  Meigs,  76  ;  Wood  v.  Bur- 
roughs, 2  Head,  202  ;  Story  on  Sales,  §  400  ;  Hilliard 
on  Sales,  p.  31).  The  principle  laid  down  in  these  au- 
thorities must  be  applied,  therefore,  as  far  as  applicable 
to  the  peculiar  facts  of  the  present  case.  The  case 
disclosed  three  defaults  upon  the  part  of  Rathbun.  1st. 
Failure  to  pay  the  second  and  third  installments  at  the 
time  specified.  2nd.  Failure  to  keep  the  piano  in- 
sured. 3rd.  Removing  the  piano  from  87  India  street 
to  the  Choral  Union,  without  the  written  permission  of 
Waters.    The  plaintiffs  seek  to  avoid  the  effect  of  the 
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first  default, — i.  e.y  failure  to  pay  the  second  and  third 
installments, — upon  the  ground  that  by  applying  the 
first  installment  paid — $200 — on  account  of  rent  of  the 
piano,  according  to  the  provisions  of  the  contract, 
about  one  month's  rent  was  unearned  at  the  time  the 
piano  was  taken,  and  that,  as  the  defendants  made  no 
offer  to  refund  the  amount,  according  to  the  require- 
ments of  the  contract,  at  the  time  of  the  taking,  that  it 
was  upon  that  account  unlawful. 

Assuming  this  to  be  so,  the  damages  recovered 
were  excessive,  and  the  principle  upon  which  the  jury 
allowed  them  wrong. 

The  unearned  rental,  at  the  time  of  the  taking, 
amounted  to  $6.00,  according  to  the  defendants'  figur- 
ing, and  does  not  exceed  $36.90  under  any  circum- 
stances, and  yet  the  jury  rendered  a  verdict  for 
$187.60. 

The  trial  judge  told  them  that  they  were  to  give  the 
plaintiff  such  an  amount  as  will  compensate  her  for  the 
inconvenience^  and  the  violation  done  to  her  rights  in 
taking  the  piano  from  her,  without  authority  of  the 
'  contract  existing  between  them,  and  told  them  that 
they  were  to  see  to  it  that  the  amount  of  damages  will 
fully  compensate  her  for  the  injury  done  to  her  rights, 
and  also  for  the  trouble  she  has  been  put  to  in  this  case 
in  vindicating  them,  and  securing  redress  for  the  in- 
juries done  to  her  by  such  a  trespass.  He  also  told 
them  that  he  must  treat  the  matter  as  the  law  treats  it, 
— as  a  trespass,  a  violation  of  right  without  the  author- 
ity of  law. 

The  jury,  in  awarding  the  $187.50  to  the  plaintiffs, 
have,  therefore,  presumably  allowed  it  for  the  inconveni- 
ence the  plaintiffs  were  put  to,  for  the  injury  done  to 
their  rights,  and  for  the  trouble  they  were  put  to  in 
vindicating  them,  and  securing  redress  for  such  a  tres- 
pass.    The  ad  damnum  clause  of  the  complaint  asks 
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for  $375, — the  value  of  the  piano ^ — and  the  recovery 
seems  to  have  been  for  everything  else.  The  action 
was  in  trover  for  the  conversion  of  the  piano, — not 
against  a  stranger  withont  title,  bnt  against  per- 
sons having  title  ;  and  if  the  plaintiffs  were  entitled  to 
recover  at  all  in  that  form  of  action,  it  was  only  for  the 
valae  of  their  interest  in  the  piano  at  the  time  it  was 
taken,  and  this,  as  before  remarked,  conld  not  exceed, 
at  most,  $36.90. 

In  Hickok  «.  Back  (22  VL  149),  it  appeared  that 
the  defendant  leased  the  plaintiffs  a  farm  for  a  year, 
and  was  to  provide  a  horse  to  nse  on  the  farm  dar- 
ing the  term.  He  furnished  one,  but  afterwards  took 
it  away  and  sold  it,  and  the  court  held  that  the 
plaintiff  had  acquired  a  special  property  in  the  horse, 
and  could  maintain  trover ;  bnt  the  damages  were  lim- 
ited to  the  value  of  the  use  during  the  residue  of  the 
term.  There  is  no  evidence  in  this  case  showing  that 
the  value  of  the  use  of  the  piano  for  the  residue  of  the 
term  exceeded  the  sum  before  named.  At  law,  time 
is  regarded  as  of  the  essence  of  the  contract  (although 
in  equity  the  rule  is  otherwise),  atid  the  installments 
not  having  been  paid  at  the  specified  times  required 
by  the  contract  the  plaintiffs  lost  the  opportunity  of 
perfecting  their  title  (see  Chitty  on  Contracts^  11  Am. 
Ed.  433 ;  Priess  «.  Rider,  24  N.  Y.  367 ;  Pachin  v. 
Pierce,  12  Wend,  60). 

The  plaintiffs  also  seek  to  remove  the  effect  of  the 
second  and  third  defaults,  by  alleging  waiver  of  the 
right  to  object,  but  I  can  discover  nothing  in  the  case 
which  warrants  the  legal  inference  of  waiver.  What- 
ever occurred  between  the  parties  which  could  by  any 
possibility  be  construed  into  a  waiver,  took  place  after 
the  defaults  were  suffered,  and  they  were  not  waived 
by  any  inconsistent  act  of  the  defendants,  or  by  any 
valid  agreement. 

In  Shute  v-  Hamilton  (3  Daly^  471),  the  learned 
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chief  justice  of  the  court  of  common  pleas,  writing  the 
opinion  of  that  court  in  regard  to  an  alleged  waiver 
under  a  builder's  contract,  said  :  "  The  acte  here  relied 
upon  as  amounting  to  a  waiver,  took  place  after  the 
plaintiff's  failure  to  complete  the  building  within  the 
specified  time ;  and  in  respect  to  the  waiver  of  such  a 
condition  or  of  all  claims  for  damages  under  it,  there 
is  a  very  material  distinction  between  a  party's  acts 
before  and  after  the  breach  of  a  condition  ;  for  after  a 
breach,  as  a  general  rule,  there  is  no  waiver  of  the 
claim  for  damages,  unless  by  the  making  of  a  new 
agreement."  In  regard  to  the  failure  to  continue  the 
insurance,  the  court  of  appeals,  in  Palmer  v.  Kelly  (66 
iT.  T.  637),  per  Johnson,  J.  (writing  the  opinion  of  the 
court),  said  of  a  like  condition  in  a  similar  contract : 
''One  of  the  terms  of  the  contract  was  that  the 
plaintiff  should  keep  the  goods  insured,  the  loss  to  be 
payable  to  the  owner  of  the  property.  This  the  plain- 
tiff proved  he  did  not  do.  The  defendant  had,  therefore, 
a  right  to  retake  the  goods  at  any  time,  for  this  failure 
to  perform  by  the  plaintiff.  The  defendant  requested 
the  judge  to  charge  that  the  plaintiff  not  having  insured 
the  goods  as  called  for  by  the  contract,  violated  it,  and 
the  defendant  had  a  right  to  elect  to  consider  it  an- 
nulled, and  to  .take  possession  of  his  property.  The 
court  refused  to  charge  further  or  other  than  had  been 
charged,  and  the  defendant  excepted.  The  court  in  the 
charge  had  submitted  to  the  jury  the  question  whether 
the  defendant  had  waived  his  right  in  that  respect. 
But  there  was  no  proof  of  waiver,  nor  even  of 
knowledge,  on  the  defendant's  part,  that  no  insurance 
had  been  effected.  It  was  not  warrantable  to  submit 
such  a  question  to  the  jury  with  no  evidence  upon  it 
tending  to  show  a  waiver.  It  was  equivalent  to  telling 
the  jury  they  might  find  against  the  defendant  if  they 
pleased.  The  defendant  was  entitled  to  have  this  re- 
quest complied  with,  for,  as  we  have  seen,  the  contract 
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for  insurance  applied  to  these  goods,  and  had  neither 
been  falfiUed  nor  waived." 

I  have  cited  largely  from  this  opinion,  because  it  is 
not  printed  in  the  report  of  the  case,  which  presents  a 
mere  memorandum  of  the  question  presented,  and  the 
result  or  decision  upon  it. 

Under  rfll  the  circumstances  it  appears  clear  to  me 
that  if  the  plaintiffs  are  to  recover  at  all  in  the  present 
form  of  action,  that  their  recovery  must  be  limited  to 
the  unearned  rent  of  the  piano,  or  to  the  value  of  its 
use  for  the  unearned  period,  if  that  exceeds  the  rent. 
It  follows  that  the  judgment  appealed  from  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Alkeb,  J.,  concurred. 


3Stm  Sork  Mannt  Court. 

General  Term — December ^  1878. 

THE   HARLEM    BANK  against  JAMES  M. 

FALCONER,  et  al. 

The  plaintiffs  sued  the  drawer  of  a  bank  check.  Their  attorney, 
without  consulting  the  indorsers,  gave  the  drawer,  from  time  to 
time,  ordinary  extensions  of  the  time  to  answer,  aggregating  about 
six  months  in  all.  During  the  time  thus  extended,  the  drawer  paid 
$275  on  account,  and  then  failed  in  business,  leaving  the  greater 
part  of  the  check  unpaid. 

Held,  that  these  extensions  did  not  discharge  the  indorsers,  and 
that  they  were  liable  for  the  unpaid  balance.  The  reasons  there- 
for, stated. 

Appeal  from  an  order  of  the  trial  term  denying  a 
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motion  of  the  defendant  and  indorser  Hopner  for  a  new 
trial.  The  action  was  tried  at  the  March,  1876,  term, 
and  a  verdict  directed  for  the  plaintiffs.  The  motion 
for  a  new  trial,  which  was  made  upon  the  minutes  of 
the  trial  judge,  was  denied  by  him,  for  the  reasons 
stated  in  the  following  opinion,  filed  at  the  time : 

McAdam,  J. — The  plaintiffs  brought  this  action 
upon  a  post-dated  check  drawn  by  the  defendant  John 
M.  Falconer  to  the  order  of  his  co-defendants  Hazlett 
and  Marvin.  The  check,  which  beara  date  September 
17,  1874,  was  drawn  upon  the  Produce  Bank,  and  was 
payable  on  October  10,  1874.  The  payees  indorsed  the 
check  and  offei-ed  it  for  discount,  which  the  plaintiffs 
declined  until  the  payees  first  procured  another  in- 
dorser whose  pecuniary  condition  proved  satisfactory 
to  them.  Hopner  assumed  the  responsibility,  proved 
satisfactory,  and  was  accepted,  and  the  discount  was 
made  upon  the  credit  of  his  name.  At  maturity,  the 
check  was  protested  for  non-payment,  and  the  parties 
properly  charged  with  notice  of  such  default. 

The  present  action  was  thereupon  commenced. 
Process  was  served  upon  Falconer  February  24,  1876, 
and  extensions  of  time  to  answer  the  complaint  were 
gi^en  to  him,  aggregating  about  six  months  in  all. 
Falconer,  the  drawer  of  the  check,  received  this  in- 
dulgence without  consulting  the  indorser  Hopner,  who 
neither  consented  nor  objected  thereto.  Between  Feb- 
ruary 24, 1876  (when  process  was  served  upon  Falconer), 
and  December  16,  1875  (when  process  was  served  upon 
Hopner),  the  plaintiffs  collected  and  received  from 
Falconer  $276,  as  alleged  in  the  defendant  Hopner' s 
answer,  which  sum  was  credited  to  the  defendant  upon 
the  trial.  Hopner  now  claims  that  the  extensions  of  time 
to  answer  given  to  Falconer,  followed  by  his  failure  in 
business,  operated  in  law  to  discharge  him  from  all  lia- 
bility,  as  indorser  of  the  check,  for  the  balance  due 
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npon  it ;  and  upon  this  single  ground  the  defendant 
Hopner  rested  his  defense  upon  the  trial.    It  is  ele- 
mentary that  if  the  creditor,  without  the  consent  of 
the  surety,  enter  into  a  binding  agreement  with  the 
principal  debtor  to  give  him  further  time  for  payment, 
the  surety  will  be  discharged.    Some  of  the  cases  hold 
that  this  result  follows,  even  though  no  injury  accrued 
to  the  debtor,  upon  the  ground  that  he  himself  is  the  fit 
judge  of  what  is  or  what  is  not  for  his  own  benefit.     It 
is  not,  however,  every  agreement  or  promise  made  by 
the  creditor  which  will  have  the  effect  of  discharging 
the  surety ;  nor  will  the  mere  inactivity  or  indulgence 
of  the  creditor  effect  such  discharge  (McKechnie  v. 
Ward,  58  N.  Y.  541) ;   nor  can  the  surety,  even  by 
notice,  impose  upon  the  creditor  the  duty  of  actual 
diligence  (Wells  v.  Mann,  45  N.  Y.  327).    The  plain- 
tiffs were  under  no  legal  obligation  to  sue  the  drawer 
of  the  check ;  doing  so  was  the  voluntary  act  of  the 
plaintiffs,  and  resulted  in  no  injury  to  the  indorsers. 
The  extension  of  time  granted  to  the  drawer  by  the 
plaintiffs'  attorney  in  the  ordinary  conduct  of  the  suit, 
did  liot  discharge  the  indorser,  because  the  extensions  so 
granted  were  not  of  that  irrevocable  nature  which  dis- 
abled the  plaintiffs  from  turning  over  the  check  at  once 
to  the  indorsers  upon  payment  by  them  of  the  amount 
due  upon  it,  unincumbered  by  any  valid  agreement  of 
extensions.    The  plaintiffs,  by  the  mere  payment  of 
fifteen  dollars  costs,  had  the  right  to  enter  an  ex  parte 
order  effectually  discontinuing  the  action,  and  in  that 
way  nullifying  the  effect  of  the  extensions  of  time  to 
answer.    This  course  would  have  left  the  sureties  free 
to  pursue  any  remedy  they  chose  to  enforce.    The 
sureties  made  no  effort  to  be  subrogated,  and  rely  for 
their  defense  entirely  upon  the  courtesy  of  the  plain- 
tiffs' attorney  in  granting  indulgence  to  the  defendants 
in  the  form  of  ordinary  extensions  of  time  to  answer. 
The  extensions  did  not  prejudice  the  sureties,  and,  as 
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before  remarked,  did  not  disable  the  plain tiffe-  froni 
rendering  unto  the  sureties  the  cause  of  action  freed 
from  all  stipulations  preventing  its  immediate  enforce- 
ment. The  books  lay  it  down  as  a  rule,  that  the  for- 
bearance which  discharges  a  .  surety  must  be  under 
some  agreement  upon  consideration  which  will  prevent 
the  creditor  from  suing  {Bwrge  on  Suretyship^  1st  Am. 
ed.  204).  The  giving  of  time  to  a  principal  debtor  was 
thus  defined  by  the  court  of  exchequer,  in  Howell  v. 
Jones  (1  Crompton,  3f.  &  H.  97,  107) :  '^  We  think  it 
means  extending  the  period  at  which,  by  the  contract 
between  them,  the  principal  debtor  was  originally  liable 
to  pay  the  creditor,  and  extending  it  by  a  new  and 
valid  contract  between  the  creditor  and  the  principal 
debtor,  to  which  the  surety  does  not  assent."  There 
are  cases  holding  that  binding  agreements  giving  the 
principal  debtor  time  after  judgment,  operate  to  dis- 
charge the  sureties  (3  Denio,  378 ;  10  Johns.  687) ; 
but  these  adjudications  proceed  upon  the  theory  that 
the  debt,  as  to  the  principal  debtor,  merged  in  the 
judgment,  so  that  as  agaiust  him  the  judgment  became, 
in  legal  effect,  the  debt  itself,  and  upon  that  account 
the  agreement  extending  time  to  pay  the  judgment 
operated  as  an  extension  of  time  to  pay  the  debt,  and 
thus  the  cases  were  brought  within  the  elementary  rule 
before  referred  to.  The  extensions  of  time  to  answer 
did  not  bring  the  case  at  bar  within  the  rule  discharg- 
ing sureties,  and  the  verdict  for  the  plaintiffs  for  the 
amount  claimed,  less  the  $275  credited  as  aforesaid, 
was  properly  directed,  and  the  motion  for  a  new  trial 
must,  therefore,  be  denied. 

The  general  term  (Alker,  Goepf  and  Sheridan,  JJ.)  affirmed 
this  order  upon  the  opinion  of  the  trial  judge.  An  agreement  with- 
out consideration  by  a  creditor,  with  the  principal  debtor,  enlarging 
the  time  of  payment  of  a  note,  docs  not  discharge  the  surety  to  such 
note  (Reynolds  v.  Ward,  5  Wend,  501).  For  to  operate  as  a  discharge 
of  the  surety,  the  agreement  with  the  principal  must  be  of  such  a 
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character  as  can  be  enforced  to  prevent  the  collection  of  the  original 
demand  at  the  time  it  wonld  have  become  due  (Lowman  «.  Yates,  87 
jr.  T,  601. 


USttD    Sork  iSIarine   (Sottrt 

Special  Term — January y  1877. 

SARAH  VALLEAU,  as  Administbatbix,  &o., 
against  EUGENE  C.  CAHILL. 

An  admihistratrix  may  unite  in  the  same  complaint: 

1.  An  indebtedness  to  her  as  administratrix  under  a  contract 
with  the  intestate. 

2.  An  indebtedness  to  her  as  administratrix  on  a  contract  with 
her  OS  such. 

A  default  will  not  be  opened  for  the  purpose  of  allowing  a  party  to 
argue  a  demurrer  interposed  by  him  where  it  is  clearly  frivolous. 

Motion  to  open  default  taken  npon  a  motion  to 
overrule  a  demurrer  as  frivolous. 

Kissam  &  Embury^  for  the  motion. 

^ele  &  Clarke^  opposed. 

McAdam,  J. — The  plaintiff  sues  as  adminiatratrix 
of  William  Valleau,  Jr.,  deceased,  and  in  her  complaint 
declares  upon  two  counts : 

1.  An  indebtedness  to  her  as  administratrix  on  con- 
tract with  her  intestate. 

2.  An  indebtedness  to  her  as  oxlministratrix  on  a 
contract  with  her  as  such  administratrix. 

The  defendant  demurs  to  the  complaint  upon  the 
ground  that  several  causes  of  action  have  been  im- 
properly united.  The  misjoinder  complained  of  is  the 
uniting  into  one  complaint  of  the  cause  of  action  be- 
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longing  to  the  plaintiff's  intestate,  and  the  one  belong- 
ing to  her  as  administratrix.  The  answer  to  this 
objection  is  that  the  cause  of  action  belonging  to  the 
plaintiff's  intestate  became  vested  in  her  as  his  admin- 
istratrix, as  soon  as  she  qualified  as  such,  and  that,  as 
the  demurrer  admits  that  the  second  cause  of  action 
was  contracted  with  her  as  administratrix,  both  causes 
of  action  were  properly  joined  (1  Chiity's  Pleading j 
6th  Am.  from  the  6th  London  Edn.  raarg.  22,  23 ; 
citing  6  :East,  406  ;  3  5.  c6  A.  360 ;  2  C7nttj/.  325 ;  6 
Taunt  453.  See  also  Asj)inall  v.  Wake,  10  Biny.  61 ; 
Bogert  V.  Hertell,  4  Hill^  605 ;  Dayton  on  Surr.  294 ; 
Welles  V.  Webster,  9  Bow.  Pr.  261 ;  Foy  v.  Evans,  8 
Wend.  630). 

This  case  falls  within  the  rule  recognized  and  con- 
firmed in  and  by  the  above  authorities,  that  counts 
may  be  joined  in  one  complaint  whenever  the  money 
recovered  upon  them  will  be  assets  in  the  hands  of  the 
executor  or  administrator. 

The  demurrer  was  therefore  frivolous,  and  it  would 
be  unusual  as  well  as  circumlocutory  to  allow  a  formal 
argument  upon  the  demurrer  itself,  when  the  result 
arrived  at  must  necessarily  be  the  same  as  that  already 
reached  upon  the  default  proposed  to  be  opened. 

Under  the  circumstances  the  motion  to  open  the 
default  taken  upon  the  application  for  judgment  upon 
the  demurrer  will  be  denied. 

Ordered  accordingly. 
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IStm  gork  iHanne  Court* 

Special  Term — January y  1877. 

FRANCIS  S.  KINNEY  affainsi  HENRY  W.  BEL- 
CHER, NOEL  R.  PARK,  and  JAMES  H. 
BELCHER. 

Judgments  against  joint  debtors,  when  and  how  to  be  entered.     The 
practice,  stated. 

McAdam,  J.— This  action  is  brought  against  the 
defendants,  as  partner,  npon  an  alleged  joint  indebt- 
edness for  goods  sold  and  delivered.  The  summons 
and  complaint  were  served  upon  Henry  W.  and  James 
H.  Belcher,  two  of  the  defendants,  on  December  20, 
1876,  and  on  the  26th  of  that  month  they  interposed  a 
defense  in  due  form.  On  December  23,  1876,  the 
plaintiff  caused  a  copy  of  the  summons  and  complaint 
to  be  served  upon  the  third  defendant,  Mr.  Park,  and 
upon  his  failure  to  answer,  judgment  in  form  against 
all  of  the  defendants  as  joint  debtors  was  entei'ed  on 
December  30,  1876.  The  plaintiff  claims  the  right  to 
enforce  this  judgment  against  the  joint  property  of  all 
the  defendants,  and  the  separate  property  of  Park,  the 
one  in  default,  under  section  136  of  the  Code.  That 
section  provides  that  ''where  the  action  is  against  two 
or  more  defendants,  and  the  summons  is  served  on  one 
or  more  of  them,  but  not  all  of  them,"  the  plaintiff 
may  proceed  in  the  manner  thereafter  directed.  The 
distinction  which  the  plaintiiT  fails  to  observe  is,  that 
in  .the  present  case  all  of  the  defendants  were  served 
with  process,  and  subdivision  1  of  section  136,  has  not 
for  that  reason  any  application  to  the  point  under  con- 
sideration. The  case  of  Jacques  v.  Greensward  (1  Abb. 
Pr.  230),  bears  upon  the  question  to  be  decided.    It 
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was  there  held  that  where  several  defendants  are  sued 
on  a  joint  liability,  there  can  only  be  a  jpint  recovery 
and  judgment,  and  that  no  judgment  can  .be  legally 
entered  by  the  plaintiff  until  all  the  defendants  served 
have  had  full  time  to  answer  (see  also  Niles  v.  Batter- 
shall,  2  Jiohf.  at  p.  152  ;  Brown  v.  Richardson,  4  Id. 
at  p.  603).  At  common  law  no  judgment  could  be  ren- 
dered against  joint  debtors  until  all  were  brought  into 
court,  or  until  those  who  were  not  brought  into  court 
should  be  outlawed  by  proceedings  for  that  purpose 
(Leggatt  V,  Boyd,  6  Wend,  at  p.  501),*  and  the  action 
could  not  be  severed  as  to  joint  contractors,  and  the 
plaintiff  was  not  allowed  to  enter  judgment  against  one 
until  he  was  entitled  to  judgment  against  all  (Bank  of 
Genesee  v.  Field,  19  Wend,  at  p.  644).  The  statute 
has  modified  this  rule  (1  H.  L.  p.  521,  §  13 ;  1833, 
chap.  271,  §  3 ;  2  ^.  S.  299,  2nd  ed. ;  Code,  §  136),  but 
the  change  does  not  embrace  any  provision  authorizing 
the  practice  followed  by  the  plaintiff.  Two  of  the  joint 
debtors  served  with  process  have  interposed  a  defense, 
and  the  plaintiff  must  dispose  of  the  issue  raised  by 
their  answer  before  he  is  entitled  to  judgment.  If  suc- 
cessful, the  judgment  recovered  must  be  entered  against 
all  of  the  defendants,  the  same  as  if  all  had  defended 
(Brown  o.  Richardson,  siipra). 

The  judgment  already  entered  being  irregular,  for 
the  reasons  aforesaid,  it  follows  that  the  defendants' 
motion  to  set  it  aside  must  be  granted,  with  $10  costs. 

*  The  old  practice  (now  obsolete)  in  regard  to  outlawry,  will  be 
found  in  the  first  volume  of  DunUtp's  N.  Y.  PrcuAice^  page  141.  See 
also  Bouf>ur^s  Dic.^  title  Outlawry. 
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^tm  Uork  illanne  Court. 

Special  Term — Mareh,  1877. 

MAGDALENA  BUECKING  against  THE  ROBERT 
BLUM  LODGE  OF  ODD  FELLOWS. 

In  an  action  by  the  widow  of  a  deceased  member  to  recover  from  the 
Lodge  of  Odd  Fellows  $50  to  defray  the  funeral  expenses  of  the 
deceased,  and  a  stipend  of  $150  more  for  the  benefit  of  herself  and 
family,  under  the  by-laws  of  the  lodge,  containing  provisions  allow- 
ing such  pecuniary  aid  in  case  of  the  death  of  its  members, — Held, 
that  a  by-law,  operating  as  a  forfeiture  of  the  widow's  right  to 
the  benefits,  because  the  member's  dues,  although  fully  satisfied, 
were  not  paid  at  the  precise  time  required  by  the  lodge,  was  void^ 
and  no  bar  to  the  right  of  recovery. 

Oermain  Hauschell^  for  the  plain  tiflf. 
KuTzman  &  Yeaman^  for  the  defendant. 

McAdam,  J. — The  plaintiflfs  late  hnsband  became  a 
member  of  the  above  lodge  in  1869,  and  continued  hi» 
membership  therein  nntil  the  time  of  his  death,  which 
occurred  on  the  11th  day  of  July,  1875.  The  by-laws 
of  the  lodge  contain  provisions  allowing  pecuniary  aid 
in  case  of  the  sickness  or  death  of  any  of  its  members. 
In  case  of  sickness,  the  sick  member  is  entitled  to  cer- 
tain weekly  benefits,  and  upon  his  death,  his  widow  is 
entitled  to  $50  to  defray  the  funeral  expenses,  and  to  a 
stipend  of  $150  more  for  the  benefit  of  herself  and 
family.  The  defendant  claims  that  the  widow  U  not 
entitled  to  receive  either  of  these  sums  in  the  present 
instance,  upon  the  ground  that  by  article  10  of  their 
by-laws,  members  who  shall  not  have  paid  their  dues 
or  arrears  within  five  weeks  following  the  end  of  the 
quarter,  are  excluded  from  all  benefits  until  after  the 
expiration  of  three  months  after  they  have  paid  their  ar- 
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rears.  The  plaintiff  s  husband  was  in  arrears  prior  to  his 
death,  he  paid  such  arrears  on  the  14th  of  May,  1876, 
so  that  by  force  of  this  section,  if  legal,  he  was  not  en- 
titled to  benefits  until  the  14th  of  August  following, 
and  he  died  before  this  day  arrived.  The  widow's 
right  to  recover  depends,  therefore,  upon  the  question 
which  will  be  at  once  considered, — i,  e.y  whether  this 
provision  of  the  by-laws  is  legal  or  not.  The  govern- 
ing rule  with  regard  to  corporations,  is  that  their  by- 
laws must  be  reasonable,  and  all  which  are  vexatious, 
unequal,  oppressive,  or  manifestly  detrimental  to  the 
interests  of  the  corporation  or  its  members,  are  void. 
The  by-law  question  is  one  of  this  kind.  If  it  provided 
that  delinquent  members  should  be  deprived  of  benefits 
during  the  delinquency,  it  would  be  otherwise  ;  but  this 
by-law  subjects  the  member  to  a  quasi  penalty  after  the 
payment  of  his  dues,  and  the  performance  of  his  duty, 
and  for  the  prospective  period  of  three  months.  The 
■deprivation  to  which  he  is  subject  is,  therefore,  based 
upon  the  omission  of  duty  which  has  been  discharged, 
although  not  strictly  according  to  the  by-laws,  yet 
fully  and  amply  (See  Cartan  v.  Father  Matthew  U.  B. 
Society,  3  Dalp^  20).  The  article  in  question,  being  il- 
legal for  the  reason  stated,  forms  no  bar  to  the  widow's 
right  to  recover.  Judgment  is  therefore  rendered  in 
favor  of  the  plaintiff  for  $200,  with  interest  and  costs. 

Whether  the  power  to  make  by-laws  is  expressly  conferred,  or 
implied  from  the  constituting  instruments,  such  power  is  always  sub- 
)cct  to  the  restriction  that  such  by-laws  must  be  reasonable,  not  op- 
pressive, nor  contrary  to  public  policy,  or  tlie  laws  of  the  State  {Field  , 
<m  .Corporal ionSy  §  296;  Angell  db  Ames  on  Corporations^  §  347;  Gosling 
V.  Vcley,  12  Q.  B.  347;  Farmer's  Bank  «.  Smith,  \^  Johns,  115).  And 
sec  Gallatin  v.  Bradford,  1  BiHb,  209,  and  as  to  by-laws  generally, 
•oc  Sasscnschcidt  v.  Fresco  Painters'  Union,  antey  p.  8.  By-laws  of  a 
society  which  forbid  a  member  to  work  at  his  trade  at  sucli  prices 
OS  he  chooses  to  accept,  and  compel  him  to  join  in  a  strike,  are  void 
as  against  public  policy  (People  v.  N.  Y.  Benevolent  Society,  &c.,  8 
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JTim,  861) ;  and  a  member  expelled  for  noa-observaDce  of  a  by-law 
which  18  not  authorized  by  the  statute  nor  the  constitution  of  the 
State,  will  be  restored  by  mandamus  (People  v.  St.  Franciscus  Be- 
nevolent Society,  24  Etfw.  Pr.  216. 


IStw  Sork  iHartne   Court. 

Special  Term—March^  1877. 

DUDLEY   W.    FERGUSON  against   BENSON   J. 

AUSTIN. 

The  unreliablcness  of  expert  testimony,  practically  demonstrated. 
Motion  for  leave  to  discontinue  without  costs  or  upon  terms,  under 
certain  circumstances,  denied.  # 

Joseph  A.  Welch^  for  the  motion. 
Elihu  Root^  opposed. 

McAdam,  J. — The  defendant  herein,  who  is  a  man- 
Tifacturer  and  dealer  in  jewelry,  in  December,  1871,  at 
the  city  of  New  York,  sold  to  the  plaintiff's  wife  a 
brilliant  jewel,  or  precious  stone,  called  a  sapphire,  for 
$430,  and  agreed  to  mount  it  in  a  gold  ring  with  other 
brilliant  stones  for  an  additional  sum  of  $334.  In  Jan- 
uary, 1872,  the  ring,  with  its  costly  settings,  was 
delivered  to  the  plaintiff,  who  accepted  and  paid  for 
it.  In  the  summer  of  1873,  while  in  Leamington, 
England,  the  plaintiff  and  his  wife  were  informed  by  a 
jeweler  that  the  stone  was  not  a  sapphire,  but  a 
doublet,  having  only  a  nominal  value.  The  plaintiff 
shortly  afterward  visited  Paris,  from  which  city  he 
forwarded  the  ring,  in  a  sealed  package,  to  the  defend- 
ant, in  care  of  George  E.  Hodges,  a  friend  in  New 
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York,  who  delivered  it  to  the  defendant.  Hodges 
testifies  that  upon  presenting  the  ring,  the  defendant 
and  his  brother  examined  it.  The  latter  at  once  pro- 
nounced the  stone  a  doublet,  while  the  defendant,  who 
seemed  in  doubt  about  it,  said  he  wished  to  see  the 
importer  before  he  could  make  any  definite  aiTange- 
ments  about  taking  back  the  ring  or  refunding  the 
money  paid  for  it.  The  same  witness  testifies  that  the 
defendant  also  said  that  it  was  possible  that  in  hand- 
ling the  stones,  the  doublet  may  have  been  given  to 
him  by  the  importer.  It  was  also  suggested  that  the 
stone  might  have  been  changed  while  in  the  hands  of 
another  jeweler  for  repairs,  and  there  was  some  evi- 
dence showing  that  the  gold  work  in  the  setting  of  the 
blue  stone  was  not  the  style  of  work  made  by  the  dia- 
mond-setter who  set  the  original,  and  that  it  had  been 
operated  upon  by  some  other  workman  since  it  was 
originally  made.  Alexander  Rumrill,  a  jeweler  of 
fifty  years'  experience,  testified  that  the  stone  was  an 
imitation  of  sapphire  commonly  known  as  a  doublet. 
Mr.  Klein,  a  jeweler  ot  thirty-five  years'  experience, 
mounted  the  stone  in  question,  and  testified  that  the 
6tone  he  mounted  looked  different  from  the  one  then 
in  the  ring  ;  that  the  one  he  mounted  was  a  real  sap- 
phire stone,  while  the  one  in  the  ring  was  a  doublet. 
Theodore  Austin,  defendant's  brother,  testified  that  he 
was  a  practical  jeweler  of  twelve  years'  experience,  and 
of  '' splendid  schooling,"  and  that  the  stone  in  the 
ring  was  a  doublet,  and  not  the  one  which  the  defend- 
ant set  in  the  ring. 

Joseph  L.  Austin,  another  jeweler  of  twelve  years' 
experience,  testified  that  he  set  the  jewels  in  the  ring, 
and  that  the  stone  he  set  was  a  real  sapphire,  while  the 
one  in  the  ring  was  a  doublet.  Other  professional 
jewelers  testified  as  experts,  and  concurred  in  the 
opinion  expressed  by  the  preceding  witnesses.  Tay- 
lor, in  his  work  on  evidence  (vol.  1,  p.  73),  speaking 


N.  Y.  MARINE  CT.,  Sp.  T.,  March,  1877.     55 

Ferguson  «.  Austin. 

of  this  kind  of  testimony,  says:  "Perhaps  the  testi- 
mony which  least  deserves  credit  with  a  jury  is  that  of 
skilled  witnesses.  These  gentlemen  are  usually  re- 
quired to  speak,  not  to  facts,  but  to  opinions ;  and 
when  this  is  the  case  it  is  often  quite  surprising  to  see 
with  what  facility  and  to  what  an  extent  their  views 
can  be  made  to  correspond  with  the  wishes  or  the  in- 
terest of  the  parties  who  call  them.  They  do  not,  in- 
deed, willfully  misrepresent  what  they  think,  but  their 
judgments  become  so  warped  by  regarding  the  subject 
in  one  i)oint  of  view  that  even  when  conscientiously 
disposed  they  are  incapable  of  expressing  a  candid 
opinion.  Their  belief  becomes  synonymous  with  faith 
as  defined  by  the  apostle,  and  it  too  often  is  but  the 
substance  of  things  hoped  for— the  evidence  of  things 
not  seen."  Without  casting  the  slightest  reflection 
upon  the  good  faith  of  either  of  the  witnesses,  the  re- 
marks of  Mr.  Taylor  find  strong  corroboration  in  what 
turns  out  to  be  the  utter  unreliability  of  the  expert 
evidence  in  this  case.  Upon  the  close  of  the  testimony 
(which  was  taken  by  a  stenographer,  whose  minutes 
are  very  voluminous),  the  defendant's  counsel  requested 
that  the  stone  might  be  removed  from  the  ring  for  ex- 
amination, in  consequence  of  a  suggestion  made  to  the 
defendant  that  the  stone  in  the  ring  might  be  genuine. 
The  respective  counsel,  by  an'angement  made  on  the 
22nd  of  January,  1877,  accompanied  the  referee  to  a 
disinterested  diamond-setter,  and  had  the  stone  re- 
moved from  the  ring,  and  then  submitted  the  stone  to 
examination  and  test  by  a  lapidary  and  a  number  of 
expert  jewelers,  as  well  as  by  one  of  the  original  ex- 
pert witnesses  for  the  plaintiff,  who  all,  after  careful 
examination  and  tests,  pronounced  the  stone  genuine. 
Upon  this  unexpected  discovery  the  plaintiflE  found 
that  his  charge  of  deceit  was  unfounded,  and  that 
the  only  course  open  to  him  was  to  retire  from  the 
oontest.     His  counsel  has   therefore   made  applica- 
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tion  for  leave  to  discontine  without  costs,  or  npoa 
what  he  calls  eqiiitable  terms.  The  action  has  been 
ably  prosecuted  and  defended.  Neither  time  nor 
expense  has  been  spared,  and  the  referee's  and 
stenographer's  fees  have  rapidly  accumulated.  These 
fees,  with  the  taxable  costs  of  the  action,  exceed 
the  price  of  the  disputed  stone.  The  question  of 
costs  has,  therefore,  become  one  of  importance.  The 
plaintiff  asks  relief,  ujion  the  ground  that  he  was  inno- 
cently led  into  the  litigation  by  the  advice  and  upon 
the  opinions  of  the  professional  experts  who  were  lion- 
estlv  mistaken.  He  claims  that  his  belief  was  confirmed 
by  the  conduct  of  the  defendant  and  his  employees, 
whose  acts  and  declarations  were  construed  by  him  into 
an  admission  that  the  stone  was  not  a  sapphire,  but  a 
doublet,  which  had,  by  some  means  unknown  to  them, 
been  substituted  in  place  of  the  genuine  sapphire  sold 
by  the  defendant,  and  that  the  plaintiff  expected  to 
meet  this  issue  upon  the  trial,  and  no  other.  The  plain- 
tiff insists  that  the  defendant  is  in  this  way  partially 
responsible  for  the  litigation ;  but  the  jn'oofs  put  the 
responsibility  upon  the  error  in  judgment  of  what  are 
known  in  law  as  professional  experts,  whose  advice 
should  have  prevented  the  bringing  of  the  present 
groundless  action.  ^  If  I  had  the  power  to  mulct  these 
unreliable  experts  in  the  entire  cost  of  the  litigation 
caused  by  their  blundering  opinions,  I  would  gladly  do 
so.  The  law  has  confined  the  consequences,  however, 
to  the  immediate  parties  to  the  recdrd,  and  I  am  merely 
to  pass  upon  the  question  which  of  these  two  ought  to 
bear  the  burden.  Gtetting  down  to  this  single  question, 
it  appears  that  the  defendant  has  been  wrongfully 
charged  with  deceit  and  his  business  integrity  assailed. 
In  his  answer  he  denied  the  fraud  and  alleged  that  the 
stone  he  sold  was  genuine.  He  was  innocent  of  the 
charge  made  against  him.    The  x>laintiff,  who  is  now 
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satisfied  of  this,  desires  to  correct  his  error  by  retiring 
from  the  litigation.  He  ought  to  do  so  gracefally.  The 
amende  honorable  dne  to  the  defendant  can  be  made 
by  paying  all  the  expenses  incurred,  and  not  otherwise. 
No  reason  has  been  presented  which  appeals  to  the  dis- 
cretion of  the  court  to  allow  a  discontinuance  except 
in  the  ordinary  way,  and  upon  payment  of  the  usual 
costs.  The  motion  for  leave  to  discontinue  without 
costs  will  therefore  be  denied,  and  the  defendant  will 
be  allowed  to  tax  a  full  bill. 


Jftm  gotk  marine  Court. 

Special  Term — October^  1877. 

JESSE  R   CLEMENT  against  GREGK)RY  PEREN- 

BACK,  ET  AL. 

Every  affidavit  should  show  on  its  face  that  it  was  taken  within  the 

jurisdiction  of  the  officer  who  certifies  it. 
The  omission  of  the  venue  may  sometimes  be  supplied  by  amendment. 

McAdah,  J. — ^Tlie  defendant  Ferenback  moves  to 
set  aside  the  judgment  entered  herein  by  default 
August  28,  1877,  for  irregularity,  in  this  :  that  the  affi- 
davit of  service  is  without  a  venue — L  e.,  the  words 
''city  and  county  of  New  York,  55.,"  are  omitted  from 
the  caption.  Affidavits  should,  by  the  settled  practice, 
contain  a  venue,  and  it  is  said  to  be  an  essential  part 
of  an  affidavit,  because  it  is  prima  facie  evidence  of 
the  place  where  it  was  taken,  and  upon  its  face  shows 
the  important  fact  whether  the  officer  before  whom 
the  affidavit  was  taken  performed  his  official  act  with- 
in the  locality  for  which  he  was  appointed  or  author- 
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ized  to  act  (see  Thompson  v.  Burhans,  61  JPf,  T.  63 ; 
Lane  v.  Morse,  6  How.  394 ;  Cook  v.  Statts,  18  Barb. 
407 ;  Vincent  v.  The  People,  5  Park.  Or.  88  ;  Belden  v. 
Devoe,  12  Wend.  225,  note ;  1  Barb.  Ch.  [1st  Edn.] 
601).  The  irregularity  is  amendable,  however  {Code  of 
Civil  Procedure,  §§  721,  722,  723,  724 ;  Fawcetfc  v. 
Vary,  59  K  Y.  697  ;  Hogan  v.  Hoyt,  37  Id.  300  ;  Jones 
V.  United  States  Slate  Co.,  16  Bow.  Pr.  129),  in  further- 
ance of  justice. 

The  defendant's  motion  to  set  aside  the  judgment 
will  therefore  be  granted,  unless,  within  five  days,  the 
plaintiff  files  a  new  affidavit  of  service  in  strict  con- 
formity to  the  rules  of  practice,  and  containing  a 
proper  venue,  which  he  will  be  allowed  to  do  nunc  pro 
tunc.  The  execution  issued  upon  the  judgment  con- 
forms substantially  to  the  statutory  requirements 
(Walker  v.  Hubbard,  4  Bow.  Pr.  164),  and  will  not  be 
disturbed,  if  the  above  amendment  be  made. 

Ordered  accordingly. 


JStto  IJork  IHarine  (fEourt. 

special  Term — November j  1877. 

PATRICK  ENRIGHT,    et   al.  against  EDWARD 

SHALVEY. 

A  policeman  is  a  pubUc  officer,  and  when  sued  for  an  act  done  in  his 
official  capacity,  he  is  entitled  to  donble  costs  if  he  succeeds  in  his 
defense. 

Charles  F.  MacLean,  for  appellant. 
John  Nolan,  for  respondent. 
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McAdam,  J. — The  action  is  for  assault  and  false 
imprisonment.  The  defendant  justified  as  a  member 
of  the  police  force  of  this  city,  and  the  act  for  which 
he  was  sued  warranted  this  justification.  He  has  suc- 
ceeded in  the  action,  and  the  clerk  has  refused  to  tax 
double  costs  in  his  favor ;  therefore  he  appeals  from 
the  clerk's  taxation.  The  provisions  of  the  revised 
statutes  (3  H.  S.  6th  ed.  908)  in  regard  to  doable  costs 
are  not  repealed  by  the  code,  and  remain  in  full  force 
(Bartle  v.  Oilman,  18  iV.  F.  260).  The  statute  in  ques- 
tion (§  4),  provides  that  in  actions  against  public  officers 
appointed  under  the  authority  of  this  State  or  elected 
by  the  people,  for  or  concerning  any  act  done  by  such 
officer  or  person  by  virtue  of  his  office,  if  judgment  be 
rendered  in  their  favor,  such  defendant  shall  recover 
the  amount  of  his  taxed  costs,  and  one  half  thereof  in 
addition.  The  defendant  was  a  public  officer  under 
this  statute.  His  duties  concern  the  public  (Henley  v. 
Mayor,  &c.,  5  Bing.  91  ;  People  v.  Hayes,  7  How.  Pr. 
248).  He  took  an  oath  of  office  {L.  1864,  ch.  403,  pp. 
912,  926,  §  46).  He  was  appointed  under  the  authority 
of  the  State  {Constitviion^  art.  10,  §  2 ;  L.  1864,  ch. 
403,  pp.  912,  et  seq.).  He  possesses  all  the  common 
law  and  statutory  powers  of  a  constable,  except  for  the 
service  of  civil  process  {Id.  §  28),  and  a  constable  is 
entitled  to  double  costs  (Murray  v.  Haskins,  4  How. 
Pr.  263 ;  Jones  v.  Gray,  13  Wend.  280,  et  seq. ;  Piatt 
V.  Sherry,  7  Id.  236  ;  Walker  v.  Bnrnham,  7  How.  Pr. 
66). 

The  defendant  was  sued  for  an  act  done  by  virtue 
of  his  office,  and  he  is  entitled  to  have  his  costs  tax3d 
under  and  in  accordance  with  the  statute.  The  clerk 
is  ordered  to  retax  accordingly. 
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UStm  Sork  iHarine  dotirt. 

General  Term — Januarf/y  1878. 

WILLIAM  LOTTI,  Plaintiff  and  Appellant, 
against  DAVID  KRAKAUER,  Defendant  and 
Respondent. 

Costs,  how  taxed,  and  taxation,  how  reviewed  upon  appeal.  The 
practice,  stated.  The  phrase  '*with  costs  to  abide  the  event," 
when  used  in  an  order  granting  a  new  trial,  explained  and  de- 
clared. What  costs  are  recoverable  thereunder.  The  authorities, 
reviewed. 

George  Hilly  attorney  for  appellant. 

M.  Ooodharty  attorney  for  respondent. 

MoAdam,  J. — This  is  an  appeal  from  an  order  of 
the  special  term  disapproving  of  the  clerk's  taxation  of 
costs  and  directing  him  to  re-adjust  the  same  in  accord- 
ance with  said  order.  The  action,  which  is  in  trover 
for  the  conversion  of  a  piano,  was  first  tried  February 
27, 1877,  and  the  jury  rendered  a  verdict  of  $300  for  the 
plaintijff.  Defendant's  counsel  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  excessive,  as  well 
as  against  the  evidence.  The  trial  judge,  after  argu- 
ment, ordered  that  a  new  trial  be  granted,  unless  the 
plaintiff  stipulated  to  reduce  the  verdict  to  $200,  in 
which  case  the  motion  for  a  new  trial  was  to  be  denied. 
The  plaintiff  did  so  stipulate,  and  judgment  was 
entered  for  $328.50  damages  and  costs.  The  defendant 
appealed  from  the  judgment  and  order  to  the  general 
term,  which  reversed  the  judgment  and  order,  as  fol- 
lows :  "  It  is  ordered  that  the  said  judgment  and  order 
be  and  the  same  are  hereby  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  event."  A  second 
trial  was  had  on  the  third  and  fourth  days  of  Decem- 
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ber,  1877,  and  resulted  in  a  verdict  for  the  plaintiflE  for 
$150  damages.  On  December  6,  1877,  plaintiiFs  costs 
were  taxed  by  the  clerk  at  $309.04,  which  embraced 
the  costs  of  the  two  trials  and  of  the  appeal.  The  de- 
fendant complained  of  the  taxation  by  the  clerk,  upon 
the  ground  that  the  costs  of  one  trial  only  should  have 
been  allowed,  and  this  without  the  costs  of  appeal. 
No  formal  objection  to  any  specific  item  was  made 
before  the  clerk,  so  far  as  the  appeal  papers  disclose. 
The  justice  at  special  term  "ordered  that  the  bill  of 
costs  heretofore  taxed  in  this  action  on  December  6, 
1877,  be  retaxed  and  re-adjusted  by  the  clerk,  and  that 
all  items  contained  in  said  bill  of  costs  so  taxed  relat- 
ing to  the  costs  of  the  former  trial  herein  after  the 
notice  of  trial,  and  of  the  appeal  herein,  be  not  al- 
lowed." Plaintiff  contends :  First,  that  defendant's 
practice  in  procuring  the  order  for  retaxation  was 
irregular :  and  second,  that  the  order  as  made  is  un- 
authorized. Both  of  these  objections  seem  to  l)e  well 
taken.  The  clerk  bylaw  {L.  1875,  ch.  479,  §  50),  neces^ 
sarily  adjudicates  and  passes  upon  the  several  items  of 
the  costs  and  disbursements  (Whipple  v.  Williams,  4 
Bow.  Pr.  28),  and  the  taxation  of  costs  other  than 
those  in  an  interlocutory  prodfeeding,  by  a  judge  at 
chambers,  is  a  nullity  (Nellis  v.  De  Forest,  6  JIow,  Pr. 
413 ;  Van  Shaick  v.  Winne,  8  7S.  5 ;  Hanna  v.  Dexter, 
15  Abb.  Pr.  135).  Parties  having  objections  to  make 
must  appear  before  the  clerk  at  the  time  fixed  for  the 
taxation  (Hinckley  v.  Boardpfian,  3  Caines^  134).  Ob- 
jections must  be  specifically  made,  as  an  objection  to 
the  whole  bill  as  illegal  is  not  available  on  a  motion  to 
review  the  taxation  (People  v.  Lewis,  28  How.  Pr.  159  ; 
Webb  V.  Crosby,  11  Paige^  193.  And  see  15  Hoio.  Pr. 
315 ;  1  Cow.  691).  Affidavits  may  be  used  before  the 
clerk  in  support  of  or  against  any  of  the  items  of  the 
bill.  The  affidavits  used  should  be  marked,  and  the 
objections  properly  noted  by  the  clerk,  so  that  his 
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adjudication  may  be  reviewed  in  case  of  appeal  from 
his  taxation.  The  practice  upon  obtaining  this  review 
is  by  motion  to  the  court  at  special  term  (3  Code  R. 
28),  in  the  nature  of  an  appeal  from  the  clerk's  taxation 
(Wliipple  V.  Williams,  4  How.  Pr.  28 ;  Seattle  v.  Qua, 
15  Barb.  132  ;  Rogers  v.  Rogers,  2  Paige,  460).  The 
court,  at  special  term,  acts  in  such  matters  as  an  appel- 
late tribunal,  and  the  proceedings  had  before  the  clerk 
are  brought  before  it  for  review.  The  affidavit  in  sup- 
port of  the  appeal  should  show  that  the  allowance  of 
such  items  as  are  objected  to  was  opposed  before  the 
clerk,  and  that  they  were  allowed  under  objection 
(People  V,  Oakes,  1  How,  Pr,  196  ;  Constantine  v.  Van 
Winkle,  2  Id.  273;  Cuyler  v.  Coats,  10  Id.  142  \ 
Wines  v.  Mayor,  &c.,  Dally  Register,  Dec.  27,  1877), 
and  upon  the  hearing,  only  the  affidavits  in  support  of 
the  items  objected  to  can  as  a  rule  be  considered  on  the 
part  of  the  respondent  (Logan  v.  Thomas,  11  How.  Pr. 
160).  In  other  words,  the  appeal  is  only  intended  to 
review  the  errors  actually  committed  by  the  clerk,  on 
the  proofs  before  him,  at  the  time  of  the  taxation 
(Lyon  V.  Wilkes,  1  Cow.  591),  and  he  cannot  be  put  in 
error  by  proofs  furnished  to  the  court  afterward.  Affi- 
davits showing  what  occurred  before  the  clerk  may  be 
used  (People  v.  Oakes,  1  How.  Pr.  195)  in  aid  of  the  ap- 
peal, copies  of  which  should  be  served  with  the  notice 
(Webb  V.  Crosby,  11  Paige,  193).  As  before  remaik^d, 
no  formal  or  specific  objection  was  made  before  the 
clerk  in  the  present  case,  and  the  defendant  was  in  no 
position  therefore  to  have  the  clerk's  adjudication  re- 
viewed, and  the  court,  under  the  circumstances,  had 
no  power  to  review  it.  If  the  taxation  had  been  by 
default  properly  excused  afterward  before  the  court  the 
defendant  might  have  been  relieved  from  it  by  an  order 
opening  the  default,  and  sending  the  matter  back  to 
the  clerk  de  novo.  This,  although  not  in  strict  accord- 
ance with  Goodyear  v.  Baird  (11  How.  Pr.  377),  is  the 
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correct  practice  (see  Murdoch  v.  Adams,  10  Bun^  568). 
There  was  no  default  in  this  case ;  both  parties  were 
represented  before  the  clerk,  and  the  defendant  has 
failed  to  bring  himself  within  any  of  the  settled  modes 
of  practice  which  required  or  permitted  the  court  to 
interfere  with  or  to  modify  or  reverse  the  clerk's  taxa- 
tion. Parties  have  a  right  to  expect  that  the  settled 
rules  of  practice  will  be  applied  to  such  matters,  and  if 
courts  do  not  enforce  these  regulations,  the  taxing 
power  will  be  gradually  transferred  by  arrogation  from 
the  clerk,  where  the  legislature  has  placed  it,  to  the 
court,  where  it  does  not  reside  by  law.  The  power  of 
the  court  being  limited  to  a  review  upon  appeal  in  the 
manner  before  indicated,  the  practice  laid  down  should 
be  strictly  followed.  Another  and  more  substantial 
reason  why  the  order  should  be  reversed  is  that  the 
clerk's  taxation  was  right  and  ought  not  to  have  been 
interfered  with.  The  special  term  judge  certainly  gives 
very  logical  reasons  why  the  law  should  be  as  he  states 
it,  but  the  legislature  have  made  it  otherwise,  and  there 
is  no  discretion  about  it.  In  common  law  actions  like 
the  present,  the  prevailing  party  is,  as  a  rrile,  entitled 
as  of  right  to  his  taxable  costs,  and  it  is  only  where  the 
costs  are  made  discretionary,  as  upon  appeals,  that  he 
can  be  deprived  of  them.  The  statute  allows  ''for 
every  trial  of  an  issue  of  fact,  thirty  dollars"  {L.  1875, 
ch.  479,  §  44,  subd.  3,  similar  to  Code,  §  307,  subd.  4). 
There  were  two  trials  in  this  action,  and  the  plaintiff, 
having  succeeded  in  both,  was  entitled  to  a  trial  fee  for 
each  (Hamilton  v.  Butler,  4  BobL  654 ;  S.  C.  30,  Iloio. 
Fr.  36^  Spring  v.  Day,  44  Id.  390).  These  items 
the  plaintiff  became  entitled  to  as  matter  of  right  (Down- 
ing V.  Marshall,  37  N.  T.  380),  and  having  succeeded 
upon  the  second  trial,  the  plaintiff  became  entitled  to 
the  costs  of  the  appeal  from  the  first  judgment.  The 
costs  of  that  appeal  were  in  the  discretion  of  the  gen- 
eral term  before  which  it  was  heard,  it  being  provided 
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by  section  306  of  the  code  (which  is  similar  to  §  46  of 
the  act  of  1876,  c.  479,  especially  applicable  to  this 
court). 

''  Costs  of  an  appeal  shall  be  in  the  discretion  of  the 
court : 

''1.  When  a  new  trial  shall  be  ordered. 

^^  3.  When  a  judgment  shall  be  affirmed  in  part  and 
reversed  in  part." 

Tliese  provisions  of  the  statute  have  received  judicial 
construction  by  the  general  term  of  the  supreme  court 
in  this  department,  in  the  case  of  the  Commissioners  of 
Pilots  V.  SpoflEord,  3  ffuriy  56,.  wherein  Chief  Justice 
Davis  (after  reciting  the  provisions  of  section  306, 
supra)  says:  ''No  costs  are  allowed  to  any  party  in 
either  of  these  cases,  without  the  express  adjudication 
of  the  court.  Silence  is  a  denial  of  them,  and  the  ad- 
dition of  the  words,  'without  costs  to  either  party,' 
adds  nothing  to  the  legal  effect  of  an  omission  to  award 
them,  but  is  the  customary  form  of  advising  the  parties 
that  the  subject  has  been  considered  by  the  court,  which 
declines  to  exercise  its  discretion  in  favor  of  either 
party."  In  Howell  v.  Van  Siclen,  8  ffun^  524,  upon 
appeal  from  a  judgment  recovered  by  the  plaintiff,  a 
new  trial  was  granted,  with  costs  to  the  defendant  to 
abide  the  event.  Plaintiff  having  recovered  a  judgment 
upon  a  new  trial,  held,  per  Brady,  J.  (Davis  and  Dan- 
iels concurring),  that  the  plaintiff  was  entitled  to  the 
costs  of  both  trials,  and  only  deprived  of  the  costs  of 
the  appeal  by  the  direction  awarding  them  to  the  de- 
fendant. In  Koon  v.  Thurman,  2  Hill^  367,  the  plain- 
tiff, who  was  nonsuited,  made  a  motion  for  a  i\^w  trial, 
which  was  granted,  the  costs  to  abide  the  event.  On 
the  second  trial  the  defendants  obtained  a  verdict,  and 
the  supreme  court,  upon  appeal  from  the  taxing  officer, 
'  held  that  the  direction  as  to  costs  meant  the  costs  of 
the  motion  for  a  new  trial,  as  well  as  the  costs  of  the 
trial  itself,  and  both  were  allowed  to  the  defendants. 
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There  is  no  difference  in  principle  between  that  case 
and  this. 

In  Snyder  v.  Collins  (6  Weekly  Dig,  391),  the 
supreme  court,  general  term,  in  the  second  department, 
held,  that  "  Where,  on  ai)peal  to  the  general  term,  a 
new  trial  is  ordered,  costs  to  abide  event,  the  event 
upon  which  the  costs  6f  appeal  depend  is  an  event 
which  shall  entitle  the  successful  party  to  costs  by 
law."  Such  an  event  has  occurred  here.  It  is  only 
where  costs  are  discretionary  that  the  addition  of  the 
words  in  an  order  "with  costs"  or  "without  costs"  at 
all  affect  the  right  of  the  prevailing  party  to  them  (see 
3  Hun,  54 ;  49  N.  Y.  660  ;  58  Id.  103,  105  ;  7  Bosw.  1, 
14).  In  the  present  case  the  general  term  adjudicated 
upon  the  question  of  costs.  The  reversal  by  the  gene- 
ral term  was  "with  costs  to  abide  the  event  of  the 
action."  It  is  true  the  order  did  not  provide  whether 
the  costs  were  to  go  to  the  appellant  or  to  the  respon- 
dent, but  the  proper  rule  of  construction  is  that  when 
the  order  is  silent  in  this  respect,  the  costs,  by  neces- 
sary implication,  go  to  the  party  who  finally  succeeds, 
because  he  is  the  prevailing  party  within  the  meaning 
of  the  various  provisions  in  regard  to  costs.  The 
plaintiff,  having  succeeded  upon  the  second  trial, 
became  entitled  to  tax  all  the  statutory  costs  allowed 
by  law  to  a  prevailing  party  under  like  circumstances, 
and  there  was  no  longer  any  discretion  in  the  court  as 
to  the  amount  of  the  items  specified.  The  statute  fixes 
the  rate  which  is  unalterable  by  the  court  (Downing  v. 
Marshall,  37  iV.  T.  380).  The  general  term  exercised 
the  discretion  vested  in  it,  when  it  awarded  costs  of  the 
reversal  "  to  abide  the  event  of  the  action."  The  event 
has  transpired,  the  plaintiff  has  prevailed,  and  a  plain 
^  duty  devolved  upon  the  clerk  to  tax  the  items  of  the 
plaintiffs  costs  as  allowed  by  statute,  according  to  the 
prescribed  rate.  The  clerk  did  this  and  nothing  more, 
and  the  order  of  the  special  term  reversing  or  modify- 
VoL.  L— 6 
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ing  the  clerk's  taxation  must  therefore  be  reversed, 
and  the  clerk's  taxation  affirmed,  with  $10  costs,  and 
the  expense  of  printing. 

SiNNOTT,  J.,  concurred. 


JStm  ijork  iXlarint  €onrt. 

General  Ternir— April,  1878. 

WILLIAM  H.  WELDING,  Plaintiff  and  Respond- 
ent, against  WEBSTER  WAGNER,  President, 
&o..  Defendant  and  Appellant. 

A  sleeping  car  company  is  neither  an  innkeeper,  nor  a  common  car- 
rier, and,  in  the  absence  of  negligence,  incurs  no  liability  for  the 
loss  of  the  property  of  its  patrons. 

Frank  Loomis^  counsel  for  appellant. 
0.  S.  X.  Pecic,  counsel  for  respondent. 

MoAdam,  J. — This  action  is  brought  to  recover 
moneys  expended  by  the  plaintiff  in  the  recovery  of  cer- 
tain personal  property  lost  by  or  stolen  from  him  while 
occupying  a  compartment  in  a  railway  sleeping  car,  let 
to  him  by  the  joint  stock  company  of  which  the  defend- 
ant was  president,  the  business  of  said  company  being 
to  furnish  sleeping  accommodations  to  railway  passen- 
gers. 

That  defendants  were  innkeepers  is  not  claimed  by 
respondent's  counsel,  nor  could  such  claim  be  made 
successfully.  An*  ''innkeeper,"  says  Judge  Story, 
may  be  defined  ''  to  be  the  keeper  of  a  common  inn  for 
the  lodging  and  entertainment  of  travelers  and  passen- 
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gers,  their  horses  and  attendants,  for  a  reasonable  com- 
pensation" {Story  on  Bailments^  %  475).  Innkeepers 
are  held  to  a  strict  liability  for  the  goods  of  their 
guests.  They  are  responsible  for  all  loses  occurring 
through  the  acts  or  omissions  of  their  servants,  or  the 
dishonesty  of  their  guests.  In  return  for  this  liability, 
they  are  accorded  peculiar  privileges, — e.  ^.,  they  are 
entitled  to  a  lien  for  the  amount  due  them  from  guests 
on  the  personal  goods  of  the  latter.  It  is  manifest  that 
defendants'  company  does  not  come  within  the  fore- 
going definition  of  an  "innkeeper,"  and  there  can 
be  no  better  test  of  this  than  asking  the  question : 
Would  it  have  been  entitled  to  a  lien  on  the  personal 
effects  of  the  plaintiff,  had  he  failed  to  pay  for  his 
berth  in  advance  ?  Neither  can  it  be,  nor  is  it  claimed, 
that  the  sleeping  car  company  were  common  carriers, 
and,  as  such,  responsible  for  all  losses  not  occurring 
through  the  act  of  God  or  the  public  enemies.  Their 
contract  is  not  to  carry  either  goods  or  passengers,  but 
to  furnish  sleeping  accommodations  to  passengers  car- 
ried by  another  and  independent  company. 

Defendants'  company,  more  nearly  than  anything 
else,  resembles  a  lodging-house  keeper  {Story  on  Bail- 
mentSy  §  475 ;  Edwards  on  Bailments^  392  ;  citing 
Calye's  case,  8  CoJce^  32).  They  agree  to  furnish  a 
sleeiMng  place  in  a  railroad  car  where  it  is  known  other 
passengers,  strangers  alike  to  the  company  and  to 
each  other,  are  to  be  admitted.  To  hold  them  insurers 
against  the  acts  of  all  whom  they  may  receive  into  their 
apartments,  would  be  like  holding  a  common  lodging- 
house  keeper  liable,  at  all  events,  for  a  theft  committed 
by  one  lodger  upon  the  property  of  another  occupying 
the  same  or  a  contiguous  room.  If  the  company  was 
neither  an  innkeeper  nor  a  common  carrier  it  is  clear 
that,  in  the  absence  of  negligence,  it  incurs  no  liability 
for  a  loss  of  the  property  of  its  patrons  (See  Pullman 
Palace  Car  Company  v.  Smith,  73  IlL  360).     Now,  un- 
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less  negligence  on  the  part  of  the  company  be  a  neces- 
sary inference  from  the  mere  fact  of  a  theft,  or  loss  of 
the  plaintiffs  property^  it  is  manifest  that  the  case 
affords  no  proof  of  negligence.  Negligence,  consisting, 
as  it  always  must,  of  a  wrongful  act  or  omission,  where 
it  is  an  essential  element  in  a  cause  of  action,  can  nevfer, 
in  the  absence  of  proof,  be  presumed.  The  presump- 
tion is  that  all  men  do  their  duty,  and  it  requires  affirm- 
ative proof  to  rebut  that  presumption.  The  mere  fact 
of  an  injury  having  been  suffered  is  not  enough  to 
establish  a  charge  of  negligence  {She?  man  &  Red  field 
4m  Neg,  §  5).  "No  submission  of  an  action  for  negli- 
•gence  to  a  jury,"  say  the  court  of  appeals  (Baalec  o. 
New  York  &  H.  R.  R.  Co.,  69  N.  F.  356),  "  is  authorized 
where  a  plaintiffs  evidence  is  equally  as  consistent  with 
the  absence  as  with  the  existence  of  negligence,  as  in 
such  case  the  evidence  fails  to  establish  negligence."  In 
AVelsh  2).  Pullman  Palace  Car  Co.  (16  Abb.  Pr,  N.  S, 
362),  it  was  laid  down  by  the  superior  court  of  Buffalo 
at  general  term  that  "  the  liability  of  a  palace  car  com- 
pany to  passengers  for  loss  of  articles  which  the  pas- 
sengers carry  with  them  into  the  car,  is  not,  in  the 
absence  of  special  contract,  any  greater  than  that  of 
any  other  carrier  of  passengers,"  and  that  "  such  com- 
panies are  not  to  be  held  to  the  strict  liabilities  of 
innkeepers."  The  duties  and  liabilities  of  carriers  of 
passengers,  with  respect  to  the  goods  of  travelers,  are 
-well  defined.  The  luggage  actually  delivered  to  the 
carrier,  provided  it  be  not  unreasonable  in  amount,  is 
insured  to  be  safely  delivered  on  demand,  while  as  to 
articles  of  which  the  traveler  himself  retains  the  cus- 
tody, the  carrier  is  held  to  no  responsibility  unless 
negligence  can  be  shown  (Tower  v.  Utica  and  Schenec- 
tady R.  R.  Co.,  7  IMI,  47 ;  Tally  v.  Great  Western  R. 
R.  Co.,  6  L.  JR.  C,  P.  44).  In  short,  it  is  apparent,  I 
think,  upon  authority  and  principle,  that  in  the  ab- 
sence of  some  affirmative  proof  of  negligence  on  the 
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jmrt  of  the  defendant's  company  or  its  employees, 
there  was  no  right  of  action  shown  in  the  plaintifL 
No  such  proof  is  shown  in  this  case.  For  this  reason 
the  motion  of  defendant  to  dismiss  the  complaint 
should  have  been  granted,  and  its  refusal  was  error, 
for  which  the  judgment  should  be  reversed  and  a  new 
tri&l  ordered.  This  view  of  the  case  renders  unneces- 
sary the  examination  of  the  other  questions. 


Ordered  accordingly. 

Shea  and  Goepp,  JJ.,  concurred. 


Jfftw  ilork  SHatxnt  dotirt. 

Special  Term— -October ^  1878. 

THEODORE   CEOMMELIN    affainst   SAMUEL   P. 

DINSMORE,  Impleaded,  &c. 

An  attorney  who  is  sued  and  appears  in  propria  perwruiy  and  succeeds 
in  the  action,  is  entitled  to  the  same  costs  as  if  he  had  appeared  as 
attorney  for  another. 

McAdam,  J. — The  action  being  upon  contract,  and 
the  plaintiflf  having  recovered  less  than  fifty  dollars, 
the  defendant  is  entitled  to  costs  {Code^  §§  304,  305),  and 
this,  notwithstanding  the  fact  that  the  defendant  ap- 
peared in  propria  persona.  The  statutory  coats  are 
not  awarded  to  the  attorney,  but  to  the  prevailing 
party  by  way  of  indemnity  for  his  expenses  in  the  ac- 
tion (Code,  §§  303-305).  The  services  of  the  defendant 
(who  is  an  attorney  and  counselor-at-law)  in  his  own 
defense,  are  presumably  as  valuable  as  the  same  ser- 
vices would  have  been  in  the  defense  of  another  ;  and 
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if  the  doctrine  of  indemnification  is  to  prevail,  there  is 
no  reason  why  he  should  not  be  similarly  compensated. 
This  construction  carries  out  the  spirit  and  intent  of 
the  various  provisions  of  the  code  as  to  costs,  and  musi 
be  followed  in  the  present  case.     Ordered  accordingly. 


JStm   Uork  iHarine   (JTourt 

Special  Term— October,  1878. 

LAURA  K.    WEBER   affainst   THE   BANK  FOR 

SAVINGS. 

Interpleader. — Trust. — ^Effect  of  deposit  by  one  person  in  trast  for 
another,  where  the  former  retains  the  bank  book. 

Motion  for  interpleader. 

G.  S,  Wilkes^  for  plaintiff. 

Strong  &  Cadwalader^  for  savings  bank. 

Peter  Cook^  for  claimant  of  fund. 

McAdam,  J. — Some  years  ago  Lewis  Weber,  in 
the  form  following  :  ''  Lewis  Weber  in  trust  for  Laura 
K..  Weber,"  his  daughter,  oi)ened  a  deposit  account 
with  the  defendant,  and  received  from  it  a  book  which 
shows  a  credit  of  $273.66.  The  cestui  que  trust  now 
sues  the  bank  to  recover  this  amount,  claiming  that  it 
belongs  to  her,  while  the  trustee,  who  has  possession  of 
the  bank  book,  claims  that  the  deposit  belongs  to  him, 
and  on  account  of  this  dispute  the  bank  applies  for 
leave  to  pay  the  fund  into  court,  and  that  Lewis 
Weber,  the  trustee,  be  interpleaded,  and  substituted 
in  its  place  as  defendant. 

The  trustee  is  willing  to  be  substituted  as  defendant 
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in  place  of  the  bank,  while  the  plaintiff,  on  the  other 
hand,  strenuously  objects  to  the  change.  The  bank 
has  complied  with  the  provisions  of  the  code  (§  820), 
and  also  of  the  general  act  relating  to  savings  banks 
{Laws  1875,  chapter  371,  §  25),  and  is  entitled  to  the 
relief  it  seeki^.  The  claim  by  the  trustee  is  evidently 
made  in  good  faith  and  without  collusion  with  the 
bank,  and  it  seems  to  me  that  it  would  be  unsafe  for 
the  bank  to  disregard  the  trustee's  demand,  because  it 
is  impossible  for  it  to  correctly  determine  the  question 
of  title,  which  is,  under  the  circumstances,  presump- 
tively in  the  trustee,  and  yet  the  presumption  may  be 
overcome  by  proof  upon  the  trial.  The  form  of  the 
deposit  is  not  conclusive  against  the  depositor,  nor 
does  it  establish  as  against  him  an  intent  to  give  the 
thing  deposited  to  the  cestui  que  trust,  nor  does  it 
create  an  obligation  or  right  upon  the  part  of  the  bank 
to  deliver  the  fund  deposited  over  to  her. 

The  declaration  of  trust  is,  at  most,  evidence  that 
the  depositor  held  the  money  in  some  manner  for  the 
benefit  of  the  person  named ;  but  it  did  not  of  itself 
transfer  to  her  either  the  possession  or  right  of  posses- 
sion, nor  create  a  legal  title  in  her.  There  must  be 
delivery  with  intent  to  pass  the  title  (Brabrook  v,  Bos- 
ton Savings  Bank,  104  Mass.  228  ;  Clark  v.  Clark,  108 
Id,  522).  To  constitute  a  valid  gift,  hitei'  vivoSy  de- 
livery must  be  according  to  the  nature  of  the  thing. 
If  it  be  not  capable  of  manual  delivery,  there  must  be 
some  act  equivalent  to  it  (Gray  v.  Barton,  55  JV.  Y.  68, 
73;  Shuttleworth  v.  Winter,  Id.  624  ;  2  Jo7t7is.  52  ;  10 
Id.  293  ;  12  Id.  188  ;  33  iT.  T.  581 ;  43  How.  Pr.  289  ; 
6  ffun^  468).  The  donor  must  not  only  part  with  the 
possession  but  with  the  dominion  of  the  property  (2 
Kent  Com.  439).  I  need  not  enlarge  upon  the  sub- 
ject. Sufficient  has  been  said  to  show  that  the  claim 
by  the  trustee,  who  still  holds  the  bank  book,  is  one 
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not  to  be  disr^arded  on  an  application  like  the  pres- 
ent. 

The  motion  for  interpleader  will  therefore  be 
granted.  The  order  mnst  be  settled  on  two  days'  no- 
tice. 

The  distinction  between  a  contemplated  voluntary  gift  not 
coneommated  by  delivery,  and  a  trast  founded  upon  a  valid  consid- 
eration must  be  remembered  while  considering  the  above. 


ISitm  Sork  IHartne  (Kottrt. 

October  26,  1878. 

SOPHIA  C.  JACK  against  PATRICK  CASHIN. 

Summary  proceeding  to  dispossess  a  judgment  debtor  holding  over 
after  sale  on  execution.  Validity  of  a  moneyed  judgment  for 
metne  proflts  in  an  action  of  ejectment.  The  rule  at  common  law 
and  under  the  code.  * 

McAdam,  J.— This  is  a  proceeding  brought  pursuant 
to  chapter  208  of  the  Laws  of  1874,  to  remove  the  de- 
fendant fronj  the  possession  of  a  lot  of  ground,  which, 
it  is  alleged,  he  is  holding  over,  after  the  sale  of  the 
same,  under  an  execution  against  him,  on  the  perfect- 
ing of  plaintiff's  title  thereto,  Jis  assignee  of  the  pur- 
chaser at  such  sale.  The  facts  proved  and  admitted 
are  substantially  these:  In  December,  186(5,  one 
Edward  A.  Beardslee  commenced  an  action  of  eject- 
ment against  the  defendant  in  the  supreme  court,  in 
Westchester  county,  to  recover  certain  real  estate  there 
situated.  In  addition  to  the  other  usual  allegations, 
the  complaint  contained  the  following:  "And  this 
plaintiff  further  alleges  that  by  reason  of  such  continued 
wrong-doing  on  the  part  of,  and  such  wrongful  posses- 
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sion  and  detention  of  said  premises,  by  said  defendant, 
he  the  said  plaintiff,  has  sustained  damages  to  the 
amount  of  $600.' '  The  defendant  appeared  in  the 
action,  but  failing  to  answer  or  demur  to  the  complaint, 
a  copy  of  which  had  been  served  with  the  summons, 
application  for  the  relief  demanded  was  made  to  the 
court,  of  which  application  the  defendant  had  due 
notice.  A  reference  was  ordered  to  take  the  requisite 
proofs  of  the  matters  alleged  in  the  complaint ;  and  on 
the  coming  in  of  the  referee's  report,  in  accordance 
with  the  proofs  taken,  judgment  was  given  September 

26,  1867,  awarding  possession  Of  the  premises  in  con- 
troversy to  the  plaintiff,  Beardslee,  adjudging  that  he 
recover  of  the  defendant  $600  damages  for  wrongful 
withholding  possession  of  the  property.    On  January 

27,  1877,  a  transcript  of  this  judgment  was  docketed  in 
New  York  county,  and  an  execution  issued  thereon  to 
the  sheriff  of  said  county  on  February  15,  1877,  under 
which  the  premises  now  in  question,  were  levied  on  and 
sold  on  May  4,  1877,  to  one  John  H.  Morgan  for  $500. 
Morgan  received  the  usual  certificate  of  sale,  which 
was  regularly  filed,  and  afterwards  executed,  and  filed 
in  the  clerk's  office,  a  written  assignment  or  transfer 
of  all  his  interest  as  purchaser  to  the  present  plaintiff,  to 
whom,  after  the  lapse  of  the  statutory  period,  a  deed 
was  duly  executed  for  the  premises  sold,  which  the 
defendant  still  continues  to  occupy  notwithstanding 
plaintiff  has  demanded  possession  thereof. 

I  do  not  understand  any  question  to  be  made  as  to 
the  regularity  of  the  proceedings  after  Beardslee^s 
judgment,  provided  the  judgment  itself  be  valid.  Its 
validity  is  attacked,  however,  on  the  ground  that  the 
court  had  no  power,  in  addition  to  awarding  Beardslee 
possession  of  the  premises,  to  give  him  a  money  judg- 
ment, in  the  same  action  for  damages  in  the  nature  of 
"mesne  profits."  There  is  no  doubt,  that  under  the 
common  law,  such  damages  could  be  recovered  only  by 
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a  separate  action  of  trespass  for  mesne  profits  (1  Chitty 
an  Pleading^  222).  But  ia  this  State,  long  be!ore  the 
adoption  of  the  code,  it  was  enacted  that  "instead 
of  the  action  for  mesne  profits  heretofore  used,  the 
plaintiff  seeking  to  recover  such  damages,  shall  within 
one  year  after  the  docketing  of  the  judgment,  make 
and  file  a  suggestion  of  such  claim,  which  shall  be  en- 
tered, with  the  proceedings  thereon,  upon  the  record 
of  such  judgment,  or  be  attached  thereto,  as  a  con- 
tinuation of  the  same  (3  Banks  &  Bros.  M.  8.  6th  ed. 
p.  677,  §  40).  And  since  the  adoption  of  the  code  in 
1848,  which  had  for  one  of  its  objects  the  prevention 
of  a  multiplicity  of  suits,  it  has  repeatedly  been  held 
that  a  claim  to  recover  possession  of  real  property,  and 
a  claim  of  damages  for  withholding  possession  of  th^ 
same,  may  be  combined  in  one  action.  This  indeed  is 
directly  authorized  by  section  167  of  the  late  Code  of  Pro- 
cedure (in  force  when  the  Beardslee  judgment  was  ren- 
dered), which,  enumerating  the  causes  of  action  which 
may  be  united,  expressly  mentions  ^  claims  to  recover 
real  property,  with  or  without  damages  for  the  with- 
holding thereof?'^  "At  common  law,"  says  Judge 
BocKES,  speaking  for  the  court  of  appeals,  in  Vander- 
voort  ^).  Gould  (3  Trans,  App.^  57,  64),  "the  remedy  for 
such  damages  was  by  separate  action  of  trespass  for 
mesne  profits.  But  under  the  revised  statutes,  the 
mesne  profits  were  recoverable  upon  suggestion  on  the 
foot  of  the  record  of  the  judgment  in  ejectment ;  and 
this  judgment  laid  the  foundation  for  subsequent  pro- 
ceedings to  recover  the  mesne  profits  or  damages. 
Now,  however,  under  the  Code  of  Procedure,  the 
plaintiff  may  unite  in  the  same  complaint  a  claim  to 
recover  real  property  with  damages  for  the  withhold- 
ing thereof  (Livingston  v.  Tanner,  12  Barb.  481  ; 
Holmes  v.  Davis,  21  Id.  265 ;  S.  C,  court  of 
appeals,  19  iV.  T.  488  ;  Tompkins  v.  White,  8  How.  Pr. 
620  ;  People  v.  Mayor,  &c.,  17  How.  Pr.  67,  64).     Ac- 
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cording  to  these  authorities  it  is  optional  with  the 
plaintiff  to  unite  the  claims  in  one  action,  or  to  have  a 
separate  action,  after  the  recovery  in  ejectment  for  the 
damages.  It  is  certainly  clear  that  he  may  unite  the 
two  claims.  The  code  is  explicit  to  that  effect  (section 
167),  and  the  change  effected  by  this  provision  was  com- 
mendable with  a  view  to  avoid  a  multiplicity  of  suits." 
This  case,  and  the  authorities  which  it  cites,  clearly 
settle  the  question  now  before  me.  In  Beardslee's  ac- 
tion against  the  defendant,  the  damages  recovered 
were  distinctly  demanded  in  the  complaint — ^at  least 
they  were  sufficiently  alleged  to  apprise  the  defendant 
of  their  nature,  and  if  the  allegation  was  not  definite 
enough,  there  was  an  easy  mode  of  having  it  rendered 
so.  No  mere  irregularity  in  the  judgment,  if  any  such 
exists,  of  which  I  see  no  evidence,  can  be  inquired  into 
on  these  proceedings.  Even  if  it  contained  errors 
grave  enough  to  justify  its  reversal  by  the  proper 
appellate  court  (See  Larned  v.  Hudson,  57  N.  Y.  151),* 
still  it  must  be  accepted  as  conclusive  here,  unless  it  be 
absolutely  void  for  want  of  jurisdiction — a  conclusion 
to  which  it  would  be  difficult  to  come,  in  the  face  of 
the  statutes  and  authorities.  As  there  is  no  doubt  of 
the  regularity  of  all  the  proceedings  subsequent  to 
Beardslee's  judgment,  or  of  that  of  the  deed  under 
which  the  plaintiff  claims,  and  as  it  is  conceded  that 
the  defendant  is  holding  over  and  continuing  in  posses- 
sion of  the  premises  in  question,  after  their  sale  by  vir- 
tue of  an  execution  against  him,  within  the  meaning  of 
the  act  of  1874,  a  warrant  must  be  granted  for  his  dis- 
possession. 


♦  The  commission  of  appeals,  in  Larned  «.  Hudson  (57  N.  T,  151), 
held  that  a  claim  for  damages  for  withholding  possession  of  real  es- 
tate, does  not  include  the  rents  and  profits  thereof,  during  the  time 
the  possession  has  been  wrongfully  withheld,  and  that  it  is  a  separate 
and  distinct  cause  of  action. 
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IStro  |}ork  iHartne  Coart. 

£^>teial  Term — November,  1878. 

WILLIAM    SPARKS    against    HORACE 

ANDREWS. 

It  is  the  doing  or  having  done  some  one  or  all  of  the  acts  which  the 
debtor  is  required  by  statute  to  swear  he  has  not  done,  which  alone 
constitutes  his  proceedings  ^*  not  fair  and  just,"  within  the  statu- 
tory meaning  of  those  terms. 

Fraudulently  contracting  the  debt  on  which  the  judgment  in  the 
action  was  recovered  is  not  ground  upon  which  the  debtor^s  dis- 
charge can  be  refused. 

Application  for  defendant's  discharge  as  an  im- 
prisoned debtor  under  the  ''  fourteen  days  act." 

McAdam,  J. — This  is  an  application  under  what  is 
known  as  the  **  fourteen  days  act,"  for  the  discharge 
•of  a  judgment  debtor  imprisioned  on  an  execution 
against  his  person.  The  defendant  was  arrested  before 
judgment  on  an  allegation  that  he  had  fraudulently 
contracted  the  debt  sued  on,  by  means  of  certain  false 
representations  made  by  him  and  relied  upon  by  the 
plaintiff.  A  motion  was  made  to  vacate  the  order, 
which  was  denied  by  the  court  on  the  merits,  and  this, 
it  is  claimed,  amounts  to  an  adjudication  that  the  de- 

The  court  disposed  of  the  case  upon  the  authority  of  Livingston  t>. 
Tanner  (12  B(irh.  481),  and  Judge  Lott,  the  chief  commissioner,  in  de- 
livering the  opinion  of  the  commission  of  appeals  (on  p.  154),  says :  **  I 
am  not  aware  that  this  decision  has  ever  been  questioned."  The  case  of 
Vandcrvoort  v.  Oould  (3  Trans,  App.  57,  64),  (Jecided  by  the  court  of 
appeals,  was  not  called  to  the  attention  of  the  ccTimission  of  appeals 
when  that  tribunal  decided  Larned  v.  Hudson,  ^upra^  nor  is  it  even 
referred  to  in  its  opinion.  The  cases  are  seemingly  in  conflict.  If 
mesne  j^rofits  arc  not  the  damages  contemplated  by  section  167  of  the 
late  Code,  what  are  ? 


N.  Y.  MARINE  CT.,  Sp.  T.,  Nov.,  1878.       77 


Sparks  v.  Andrews. 


fendant  is  guilty  of  the  fraud  alleged  as  the  ground  of 
his  arrest,  and  that  fact  being  established,  it  is  con- 
tended that  he  cannot  be  discharged  in  this  proceeding. 
The  statute  (3  H.  S.  6th  Ed.  p.  26,  §  8)  provides,  that, 
at  the  final  hearing,  "unless  the  opposing  creditor 
shall  then  be  able  to  satisfy  the  court  that  the  pro- 
ceedings on  the  part  of  the  prisoner  are  not  jnst  and 
fair,  the  court  shall  order  an  assignment  and  grant  a 
discharge  as  hereinafter  directed."  The  only  question 
here  presented  is,  whether  the  fact  that  the  debt  due 
the  judgment  creditor  was  contracted  through  the  de- 
fendant's fraudulent  representations  establishes  that 
the  proceedings  on  his  part  are  "not  just  and  fair" 
within  the  meaning  of  the  law.  The  matters  in  refer- 
ence to  which  the  debtor's  proceedings  must  be  just 
and  fair,  are,  I  think,  determined  by  the  oath  with 
which  he  is  required  to  accompany  his  application, 
which  must  be  in  the  following  form : 

"I,  the  within  named  petitioner,  do  swear  that  the 
within  petition  and  account  of  my  estate,  and  of  the 
charges  thereon,  are  in  all  respects  just  and  tf  ue  ;  that 
I  have  not,  at  any  time  or  in  any  manner,  disposed  of 
or  made  over  any  part  of  my  property  with  a  view  to 
the  future  benefit  of  myself  or  my  family,  or  with  an 
intent  to  injure  or  defraud  any  of  my  creditors"  (3  JR. 
S.  6th  Ed.  p.  26,  §  5). 

In  my  judgment  it  is  the  doing,  or  having  done, 
some  one  or  all  of  the  acts  which  the  debtor  is  thus  re- 
quired to  swear  he  has  not  done,  which  alone  can  con- 
stitute his  proceedings  "  not  just  and  fair"  within  the 
meaning  of  the  statute  (Matter  of  Brady,  8  IIu7i,  437  ; 
and  see  same  case  in  court  of  appeals,  69  If.  Y.  215). 

If  there  be  other  acts  than  those  recited  in  the  oath 
which  were  to  deprive  the  debtor  of  the  right  to  be  dis- 
charged, is  it  not  singular  that  the  legislature  should 
have  required  him  to  negative,  on  oath,  some,  and  not 
all  of  the  grounds  which  might  defeat  his  application  'i 
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If  the  view  here  taken  be  not  correct,  it  would  be 
difficult  to  conceive  of  any  case  in  which  a  prisoner 
could  be  discharged  under  the  "  fourteen  days  act." 
Imprisonment  for  simple  debt  has  long  since  been  abol- 
ished. It  is  only  where  some  act  has  been  done  by  the 
defendant,  which  may,  under  the  enlarged  interpreta- 
tion put  on  the  words  by  the  plaintiflPs  counsel,  be 
characterized  as  "not  just  and  fair,"  that  he  can  be 
imprisoned  in  a  civil  action,  either  on  mesne  or  final 
process.  It  would  follow,  if  the  view  of  plain  tiflfs 
counsel  be  correct,  that  in  every  case  in  which  the  de- 
fendant is  liable  to  a  civil  arrest,  the  facts  which  render 
him  so  would  make  his  imprisonment  on  execution  per- 
petual. 

It  is  not  intended  by  anything  here  said,  to  hold- 
that  in  no  case  will  the  ground  on  which  a  defendant  is 
arrested  in  an  action  prevent  his  discharge  from  im- 
prisonment on  execution.  There  are  cases  in  which 
the  facts  constituting  the  ground  of  the  preliminary 
arrest  come  within  the  description  of  those  required  to 
be  denied  by  the  debtor's  oath  ;  for  example,  where  the 
defendant  has  disposed  of  his  property  with  the  intent 
to  defraud  his  creditors. 

It  is  obvious  that,  in  such  cases,  the  existence  of 
the  ground  of  arrest  will  be  a  sufficient  reason  for  deny- 
ing a  discharge. 

"  It  is  not  necessary,"  says  the  court  of  appeals,  in 
the  matter  of  Brady  (69  i\^.  Y.  215  ;  S.  C,  53  How.  Pr. 
128),  ''  to  prevent  a  discharge,  to  show  that  a  fraudu- 
lent disposition  was  made  with  a  view  to  the  proceed- 
ings for  his  (the  defendant's)  discharge  ;  it  is  sufficient, 
although  made  before  the  commencement  of  the  action, 
where  the  order  for  his  imprisonment  was  based  on  the 
ground  of  such  fraudulent  disposition." 

Where  an  opposing  creditor  establishes  that  the 
affidavit  of  the  debtor  required  by  the  statute  to  be  in- 
dorsed upon  his  position  is  untrue,  this  is  sufficient  to 
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show  that  "the  proceedings  on  his  part  are  not  'just 
and  fair '  within  the  meaning  of  the  statute."  But  in 
this  case,  it  is  not  pretended  that  the  defendant  has 
been  guilty  of  any  of  the  wrongs  of  which  the  law  re- 
quires him  to  purge  his  conscience  by  his  oath  ;  and 
the  fraud  with  which  he  stands  charged,  having  no  re- 
lation to  the  concealment  or  unlawful  disposition  of 
his  property,  it  constitutes,  in  my  opinion,  no  ground 
for  withholding  his  discharge. 


JJ'etd  gork  iHarint  (Jtourt. 

Trial  Term^  Fiyruary,  1876. 

CHRISTIAN  ACHLERS  against  VALENTINE 

REHLENGER. 

Unsafe  building  taken  down  by  the  department  of  buildings. 
Effect  thereof  upon  tenant  under  covenant  to  keep  in  repair. 

McAdam,  J. — The  building  upon  the  demised 
premises  was  taken  down  by  the  department  of  build- 
ings, not  in  consequence  of  any  sudden  and  unexpected 
action  of  the  elements  or  other  like  cause,  but  in  con- 
sequence of  the  gradual  deterioration  and  decay  com- 
mon in  ancient  structures.  Under  such  circumstances, 
the  act  of  1860  (chapter  345),  has  no  application  (Suy- 
dam  V.  Jackson,  54  N.  Y.  450 ;  Hatch  v.  Stamper,  N. 
r.  Weekly  Digest^  vol.  2,  p.  42).  The  tenant,  having 
hired  a  dilapidated  house,  without  exacting  any  assur- 
ance from  the  landlord,  took  it  for  better  or  for  worse, 
and  cannot  relieve  himself  by  the  action  of  the  depart- 
ment of  buildings  ;  indeed,  the  tenant  expressly  cove- 
nanted that  he  would  keep  the  premises  in  good  repair 
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at  his  own  expense  ;  and  under  a  covenant  to  "keep" 
in  repair,  if  to  keep  in  repair  it  is  necessary  that  the 
premises  should  first  be  pnt  in  repair,  the  covenantor 
is  bound  to  perform  that  duty  (Myers  v.  Briggs,  35  iV^. 
T.  at  pp.  271,  272  ;  Ward  tj.  Kelsey,  38  Id,  80  ;  Payne 
V.  Haine,  16  M.  &  W.  541).  So  that  whether  the  ac- 
tion of  the  department  of  buildings  was  justified  by 
the  natural  dilapidation  of  the  building  or  in  conse- 
quence of  want  of  repairs  thereto,  the  same  result  fol- 
lows. In  Hall  V.  Woodman,  2  Shep.  (14  Maine)  38,  it 
appeared  that  a  wharf  had  been  leased,  and  that  before 
the  entry  of  the  tenant  a  large  portion  of  it  was  de- 
stroyed by  natural  decay,  of  which  the  lessee  gave 
notice  to  the  landlord,  requesting  him  to  repair ;  the 
landlord  neglected  to  repair,  and  the  lessee  then  re- 
fused to  enter  or  pay  rent,  and  it  was  held  that  the 
lessee  was  liable.  The  landlord  in  the  present  case 
was  under  no  obligation  either  to  repair  (Witty  v. 
Mathews,  52  If.  Y.  512)  or  to  rebuild  (Doupe  v.  Genin, 
45  N,  Y.  119).  On  the  contrary  the  authorities  and  text 
writers  agree  that  under  an  express  covenant  to  repair, 
the  obligation  to  rebuild  (except  where  the  house  falls 
merely  from  natural  decay),  is  upon  the  tenant  (Beach 
V.  Grain,  2  N.  Y.  86  ;  Taylor's  L.  and  T.  §  357  ;  Oib- 
hons  on  Dilapidations^  2  Ed.  154,  155,  162) ;  and 
Broom,  in  his  Legal  Maxims  (7  Am.  Ed.  233),  lays  it 
down  as  a  fundamental  principle  of  the  common  law, 
that  "  Where  there  is  a  general  covenant  by  the  lessee 
to  repair,  and  leave  repaired  at  the  end  of  the  term,  the 
lessee  is  clearly  liable  to  rebuild  in  case  of  the  destruc- 
tion of  the  premises  by  accidental  fire,  or  by  any  other 
unavoidable  contingency — ^as  lightning  or  an  extraor- 
dinary flood  ;  and  the  principle  upon  which  this  rule 
depends  is,  that  if  a  party,  by  his  own  contract,  creates 
a  duty  or  a  charge  upon  himself,  he  is  bound  to  make 
it  good,  if  he  can,  notwithstanding  any  accident  by  in- 
evitable necessity ;   for  if  he  had  chosen  to  guard 
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against  any  loss  of  this  kind,  he  should  have  intro- 
duced it  into  the  contract  by  way  of  exception  "  (See 
also  11  iT.  T.  at  p.  30  ;  12  Wend.  589  ;  19  Johns. 
69). 

The  act  of  the  department  of  buildings,  though  law- 
ful as  an  exercise  of  one  of  its  legitimate  powers,  is 
not  an  eviction  by  title  paramount,  within  the  mean- 
ing or  spirit  of  the  term.  It  was  not  inconsistent  with, 
but  entirely  independent  of,  a  perfect  right  and  title 
in  the  plaintiff  to  demise  the  premises  (Poltz  v.  Hunt- 
ley, 7  Wend.  215,  21G).  The  department  of  buildings 
had  no  title  to  the  building  demised,  either  paramount 
or  subordinate  to  tliat  of  the  j)laintiflF,  and  its  act  is 
justified  only  by  the  fact  that  it  was  judicially  declared 
to  be  the  only  means  of  securing  the  public  from  what 
its  officers  supposed  to  be  an  imminent  danger  to  life 
and  limb.  In  other  words,  the  building  had  become  so 
much  dilapidated  as  to  become  unsafe,  and  to  call  for 
the  official  action  of  the  department  as  a  measure  of 
prudence  and  safety. 

The  landlord's  covenant  of  quiet  enjoyment  of  the 
premises  demised,  only  goes  to  the  extent  of  engaging 
that  the  landlord  has  a  good  title,  and  can  give  a  free, 
unincumbered  lease  of  the  premises  for  the  term  de- 
mised (Weeks  v.  Bower  man,  1  Daly^  100 ;  Johnson  v. 
Oppenheimer,  34  N.  Y.  Swperior  Ot.  416,  428,  affirmed 
in  55  N.  Y.  280 ;  3  Dicer,  464  ;  3  Hill,  330).  There 
is  no  legal  reason,  therefore,  which  excuses  the  tenant 
from  the  performance  of  his  covenant. 

The  defendant,  who  is  the  surety  for  the  tenant,  is 
liable  in  like  manner  and  to  the  same  extent.  The 
direction  at  the  trial  term  to  find  for  the  plaintiff  for 
the  amount  claimed  and  interest  was  correct,  and  the 
motion  for  a  new  trial  upon  the  minutes  will  therefore 
be  denied. 

Where,  iu  consequence  of  a  change  of  grade  in  a*city  street,  access 
Vol.  L— G 
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to  demised  premises  adjoining  the  street  is  rendered  inconvenient, 
and  the  tenant  is  thereb}'  discommoded  and  injured,  in  the  absence 
of  any  covenant  in  the  lease,  protecting  him  from  such  injury,  it  is 
no  defense  to,  and  cannot  be  set  up  as  a  counter-claim  in  an  action  to 
recover  rent.  If  tBe  injury  complained  of  results  from  an  act  done 
in  the  lawful  exercise  of  the  authority  of  the  municipal  corporation, 
and  in  a  proper  manner,  it  is  immaterial  that.it  was  done  by  the 
landlord  himself,  under  a  statutory  provision  authorizing  the  owner, 
in  such  case,  to  do  the  work.  If  the  work  is  done  by  the  landlord 
in  a  negligent  manner,  to  the  injury  of  the  tenant,  the  remedy  of 
the  latter  is  not  in  a  refusal  to  pay  the  rent  (Gallup  v.  Albany  Rail- 
way Co.  65  JV:  r.  1). 


JStm  |)ork  illarine  Court.   . 

General  Term — November^  1876. 

EDWARD     MORRIS,     Respondent,    against 
JOSEPH   J.    JOSEPHS,   Appellant. 

Penalty  for  non -service  of  printed  papers  upon  appeal.  Exhibits  used 
upon  the  trial,  are  constructively  in  the  possession  of  the  court, 
and  may  either  be  ordered  on  file,  or  their  temporary  custodian 
may  be  required  to  allow  copies  thereof  tu  be  taken. 

McAdam,  J. — No  printed  copies  of  the  appeal 
papers  having  been  served  as  required  by  the  rules  of 
the  supreme  court,  the  respondent  is  entitled  to  an  or- 
der that  the  cause  be  stricken  from  the  calendar,  and 
that  judgment  of  affirmance  be  rendered  in  his  favor, 
as  by  default,  for  non-compliance  with  said  rules  (See 
rule  50).  The  fact  that  the  respondent's  former  attorney 
holds  the  exhibits  used  upon  the  trial,  and  declines  to 
furnish  copies  for  the  printer,  does  not  prevent  the 
application  of*  the  rule.     The  exhibits  used  upon  the 


N.  Y.  MARINE  CT.,  Gkn.  T.,  Nov.,  1876.    8» 

Morris  v.  Josephs. 

trial  are,  for  every  purpose  connected  with  it,  under  the 
control  of  the  court,  and  in  its  constructive  possession, 
no  matter  who  their  temporary  custodian  may  be.    The 
refusal  of  the  respondent' s  former  attorney  to  i)ermit 
copies  of  the  exhibits  to  be  made,  was  ground  upon 
which  the  court  might  have  comi)elIed  him  to  file  them 
as  part  of  the  evidence  belonging  to  the  case  upon 
appeal,  which  the  attorney  had  no  legal  right  to  sup- 
press.    The  fact  that  the  former  attorney  claims  a  lien 
upon  the  exhibits,  does  not  necessarily  alter  this  con- 
clusion.    It  has  been  held  that  even  a  witness  will  not 
be  alkwed  to  resist  a  subpoefta  dicces  tecum  on  the 
ground  of  any  lien  he  may  have  on  the  document  called 
for  as  evidence  {Taylor  on  Evidence^  §  428,  and  cases 
cited),  unless  the  party  requiring  the  production  be 
himself  the  person  against  whom  the  claim  of  lien  is 
made  (/J.).    The  claim  of  lien  is  not  one  asserted 
against  the  appellant,  who  is  a  stranger  to  the  attorney 
having  the  custody  of  the  exhibits.     The  power  exer- 
cised by  trial  judges  over  a  witness  asserting  a  lien  on 
documents  he  is  called  upon  to  produce  resides  in  and 
may  be  exercised  by  the  court  with  equal  or  even 
greater  propriety  in  a  case  like  the  present,  for  the 
reason  that  the  possession  of  exhibits  used  upon  the 
trial  is  constructively  in  the  court,  and  the  originals 
may  be  iBled  or  copies  taken  without  necessarily  im- 
pairing the  attorney's  lien  upon  the  pap^rs  (if  he  has  a 
lien  thereon  of  any  practical  value).     The  appellant  did 
not  seek  any  aid  from  the  court,  and  contented  him- 
self by  idly  resting  upon  the  mere  captious  refusal  of 
the  attorney,  treating  it  not  only  as  an  apparent  stay 
of  the  respondent's  proceedings,  but  as  furnishing  what 
the  argument  of  the  appellant's  counsel  assumes  to  be 
an  excuse  for  the  cessation  of  all  further  efforts  upoft 
his  part.     If  the  excuse  offered  were  to  be  accepted  as 
an  answer  to  the  motion,  the  continued  refusal  of  such 
former  attorney  might  have  the  effect  of  a  perpetual 
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stay  of  proceedings.    No  such  result  can  be  allowed. 
The  appellant  has  it  in  his  power  to  get  the  exhibits  if 
he  will  but  make  the  proper  effort.     He  has  been  dere- 
lict in  his  duty,  and  the  omission  to  have  the  appeal 
papers  printed  according  to  the  rules  is  owing,  there- 
fore, to  unexcused  laches  upon  his  part.     The  cause 
will  therefore  be  stricken  from  the  calendar,  and  the 
judgment  appealed  from  aflSrmed  as  by  default  with 
costs,  unless  within  thirty  days  the  appellant  procures 
the  necessary  exhibits  and  causes  printed  copies  of  the 
^cases  upon  appeal  to  be  served  upon  the  respondent's 
.  attorney  according  to  the  rules  of  the  supreme  court ; 
in  which  case  the  respondent  will  be  allowed  $10  costs 
•  of  the  motion  to  abide  the  final  result  of  the  appeal. 
'This  condition  is  to  prevent  any  possible  failure  of  jus- 
tice on  account  of  what  may  be  taken  a3  a  misappre- 
hension on  the  part  of  the  appellant's  attorney  of  the 
practice  to  be  pursued  under  the  circumstances  stated. 
Ordered  accordingly. 

:Sheridan,  J.,  concurred. 


IStm  Sork  JUarinc   (ffotirt. 

special  Term — Novemhery  1876. 

CHARLES  GOLDZIER  against  THOMAS  H. 

YOUNG. 

HoDcys,  while  in  the  hands  of  a  receiver  appointed  by  the  court,  are 
iu  cnstodia  legiSy  and  arc  not  subject  to  levy  under  mesne  or  final 
process. 

McAdam,  J. — Some  time  prior  to  the  25th  day  of 
September,  18t6  (the  exact  date  does  not  appear  from 
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the  papers,  nor  is  it  very  material  for  the  purposes  of 
the  motion),  an  attachment  against  the  property  of  the 
defendant  was  issued  herein,  a  copy  of  which,  with  the 
necessary  notice,  was  served  upon  J.  C.  Julius  Lang- 
bien,  as  receiver  appointed  by  the  superior  court  of 
the  city  of  New  York,  under  and  by  means  of  which  it 
was  claimed  that  a  lien  was  acquired  upon  certain 
rents  in  the  hands  of  Langbien  as  such  receiver. 

The  defendant  moves  for  an  order  releasing  from 
the  effect  of  such  attachment  rents  collected  by  the  re- 
ceiver subsequent  to  the  service  and  levy  of  the  attach- 
ment, upon  the  ground  that  they  were  not  then  due, 
but  were  payable  afterwards. 

The  motion  must  be  granted. 

First,  Because  Langbien,  as  receiver,  is  an  oflScer 
of  the  superior  court  of  the  city  of  New  York  (the 
court  that  appointed  him).  He  is  accountable  to  that 
court  for  the  moneys  in  his  hands  as  receiver.  The 
money  is  therefore  in  custodia  legis^  and  not  subject 
to  levy  under  the  attachment  law  (See  Field  v.  Jones, 
11  Geo.  413;  Glenn  v.  Gill,  2  Md.  1 ;  Anon.,  1  Code  R. 
N.  S.  211;  Corby n  v.  BoUman,  4  Watts  &  Serg.  342 ; 
Chealy  v.  Brewer,  7  Mass.  259. 

In  Wiswall  v.  Simi^son  (14  How.  U.  8.  62),  it  was 
held  that  where  real  estate  is  in  the  custody  of  a  re- 
ceiver appointed  by  a  court  of  chancery,  a  sale  of  the 
property  under  an  executibn  issued  by  virtue  of  a 
judgment  at  law,  is  illegal  and  void. 

In  Field  v.  Jones  (11  Geo.  413,  supra\  the  supreme 
court  of  that  State  held  that  a  receiver  is  but  the  officer 
of  the  coi;y:t — that  his  possession  is  the  possession  of 
the  court,  and  that  he  is  not  subject  to  the  process  of 
attachment.  The  present  motion  is  directed  simply  to 
the  fund  in  the  hands  of  the  receiver,  and  the  liability 
of  the  fund  in  his  hands  to  levy  upon  attachment  is 
the  sole  question  before  me.  The  form  of  the  order 
made  by  the  superior  court,  directing  a 'division  of  the 
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fands  in  the  receiver's  hands,  does  not  alter  the  above 
rale ;  nor  does  it  make  the  present  case  an  exception 
to  it.  The  fund  is  in  custodia  legis  nntil  actnally 
paid  over  to  the  person  entitled  to  it;  and  the  fnnd 
does  not  lose  the  protection  of  this  principle  until  such 
payment  is  actnally  made. 

'  Second.  Because  the  facts  disclosed  entitle  the  de- 
fendant, upon  the  merits,  to  the  relief  applied  for. 
(See  Syracuse  City  Bank  v.  Coville,  19  How.  385). 
Upon  both  of.  the  grounds  stated,  the  defendant  is 
equitably  entitled  to  have  his  application  granted. 
Ordered  accordingly. 

See  The  Reporter,  vol.  6,  pp.   374,  619,  N.  Y.  court  of  appeals; 
Dunlap  «.  Patterson  Fire  Ins.  Co.  {Id.  374). 


JUtm   l)ork  marine  ((Totrrt. 

special  Term — January,  1877. 

eUSTAVUS  BRUGGEMANN  against  THE  BANK 

OP    THE    METROPOLIS. 

The  defendant  certified  i^  check  drawn  upon  it  by  one  Gk>ll,  to  the 

order  of  W.  W.  Coomes. 
The  plaintiff  claimed  title  to  t^e  check  through  CoomesMndorsement, 

while  Coomes,  on  the  other  hand,  denied  the  transfer  and  claimed 

title,  and  notified  the  bank  not  to  pay  plaintiff. 
JSeldj  to  be  a  proper  case  for  interpleader  on  applicadon  ^f  the  bank. 

Motion  for  interpleader. 

Mo  Ad  AM,  J. — The  papers,  npon  the  application  for 
an  order  of  interpleader,  show  that  on  December  20, 
1876,  at  the  city  of  New  York,  one  F.  Goll,  a  depositor 
with  the  defendant,  drew  his  bank  check  direct^  to  it, 
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whereby  he  i-equired  it  to  pay  to  W.  W.  Coomes,  or 
order,  the  sum  of  $180  for  value  received. 

The  check  was  given  by  the  drawer  GoU  to  the 
payee  Coomes. 

The  bank  certified  the  check,  and  it  is  now  sued 
upon  its  certification.  The  bank  raises  no  question 
about  its  liability,  and  asks  leave  to  pay  the  amount 
of  the  check  into  court,  and  be  absolved  from  further 
liability,  upon  the  ground  that  there  is  a  dispute  con- 
cerning the  title  to  the  check.  The  check  being  paya- 
ble to  Coomes'  order,  no  one  can  acquire  title  to  it 
without  his  consent.  Coomes,  the  payee,  has  notified 
the  bank  that  he  has  never  parted  with  title  to  the 
check,  and  that  it  is  still  his  property. 

The  plaintiff,  upon  the  other  hand,  contends  that 
Coomes  indorsed  the  check  and  delivered  it  to  one 
Foster,  and  that  Foster  indorsed  and  delivered  it  to  one 
Warren,  and  that  Warren  indorsed  and  delivered  it  to 
the  plaintiff.  Under  Coomes'  statement,  title  to  the 
check  is  in  him.  Under  the  plaintiff's  statement,  title 
is  shown  out  of  Coomes  and  in  the  plaintiff. 

The  bank,  in  the  language  of  subdivision  3  of  sec- 
tion 122  of  the  code,  before  answering,  upon  affidavit 
that  Coomes  (who  is  not  a  party  to  the  action)  and 
without  collusion  with  it,  makes  a  demand  against  it 
for  the  same  debt  or  property,  makes  application  upon 
notice  to  such  person,  and  the  adverse  party,  for  an 
order  to  substitute  such  persoji  in  its  place,  and  dis- 
charge it  from  liability  to  either  party,  on  its  deposit- 
ing in  court  the  amount  of  the  debt.  The  plaintiff 
opposes  the  application.  Coomes,  the  third  person,  of- 
fers no  opposition.  The  bank  shows  the  necessary  facts 
in  addition  to  those  which  have  already  been  mentioned 
— I.  e.^  that  it  is  disinterested  (1  Cow,  691 ;  3  Sand/. 
Ch.  571 ;  2  Paige,  199  ;  1  Abb.  Pr.  417),  that  it  is  igno- 
rant of  the  rights  of  the  rival  claimants  (4  Paige,  384, 
385  ;  11  Abb.  Pr.  3 ;  3  Barb.  Ch.  391 ;  8  Paige,  339),  and 
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being  unable  to  determine  for  itself  the  disputed  ques- 
tion of  title,  it  is,  under  the  circumstances  disclosed, 
entitled  to  an  order  for  interpleader  (1  Wait  Pr, 
173 ;  14  How.  Pr.  383 ;  8  Abb.  Pr.  354 ;  2  Edw. 
647 ;  1  Cow.  691).  The  case  is  analogous  to  that  of 
Regan  v.  Serle  (9  Dowl.  193),  in  which  it  was  held 
that  where  actions  were  commenced  against  an  acceptor 
of  a  bill  by  two  parties,  each  of  whom  claimed  to  be 
the  lawful  owner  of  it,  the  case  was  a  proper  one  for 
interpleader  to  determine  which  one  of  them  was  en- 
titled to  recover.  The  case  of  Lund  v.  Seaman's  Sav- 
ings Bank  (23  How.  Pr.  258),  referred  to  by  the 
plaintiflPs  counsel,  is  not  an  authority  against  the  pro- 
priety of  granting  the  present  application. 

That  case  merely  holds  that  a  bank  cannot  set  up 
as  a  defense  against  its  depositor,  that  his  title  to  the 
money  deposited  is  defective  or  wrongful. 

That  principle  of  law  has  no  application  to  the  ques- 
tions raised  upon  the  present  motion.  The  defendant 
does  not  dispute  the  title  of  its  customer  (the  dmwer 
of  the  check)  to  the  fund  upon  which  it  was  drawn. 
It  conceded  the  existence  and  ownership  of  the  fund 
when  it  accepted  the  check.  The  check,  after  accep- 
tance, however,  amounted  to  an  assignment  of  the  fund. 
The  drawer  ceased  to  have  any  control  over  it.  The 
holder  of  the  check  became  entitled  to  it.  The  drawee 
before  acceptance  owed  no  duty  to  the  holder  (Chap- 
man V.  White,  6  N.  Y.  ^12),  but  after  acceptance,  the 
rule  was  reversed,  and  it  owed  no  duty  to  any  one  but 
the  holder — by  which  I  mean  the  legal  holder,  and  not 
one  having  the  naked  possession  of  the  check  without 
the  legal  title  and  ownership.  In  Lund  v.  Seaman's 
Savings  Bank  {supra),  the  interpleadei*  was  denied, 
because  the  third  persons  were  not  in  privity  with  the 
depositor,  but  were  claiming  by  a  hostile  and  superior 
title.  This  case  is  the  reverse  of  that.  The  third  person 
here  was  in  privity  with  the  depositor,  and  claims 


N.  Y.  MARINE  CT.,  Sp.  T.,  JTov.,  1877.      89 

Zelinka  «.  Erauskopf. 

under  a  title  derived  directly  from  the  depositor,  and 
not  under  title  hostile  or  superior  to  him.  The  ques- 
tion, therefore,  reduces  itself  to  one  of  title  to  the  check. 
This  is  disputed — the  quarrel  does  not  owe  its  origin 
to  any  fault  of  the  bank  or  of  its  officers,  and  there  is 
no  legal  reason  why  the  bank  should  be  continued  an 
unwilling  litigant  in  a  dispute  between  others,  in  which 
it  has  no  concern ;  nor  do  I  think  that  the  bank  is  cai)- 
tious  in  asking  the  benefit  of  section  122  of  the  code, 
which  was  designed  for  just  buch  a  case  as  this.  The 
application  is  evidently  made  in  good  faith,  and  there- 
fore commends  itself  to  the  consideration  of  the  court. 
Motion  for  interpleader  granted,  order  to  be  settled 
upon  two  days'  notice. 


Ntu)    ilork  illarint   Court. 

Special  Term — November^  1877. 

OTTO  ZELINKA  against  CHARLES  KRAUSKOPP, 

ET   AL. 

Cases  and  amendments  upon  appeal  are  not  legally  settled  under  the 
rules  of  court  until  they  have  been  approved  and  ordered  on  file  by 
the  trial  judge ;  and  this  whether  tho.  parties  have  agreed  upon  a 
settlement  or  not. 

McAdam,  J. — The  plain tiflPs  complaint  was  dis- 
missed by  one  of  the  trial  justices  of  this  court,  and 
feeling  aggrieved  at  this  result,  the  plaintiff  now  moves 
for  a  new  trial  at  special  term.  Such  a  motion  can  be 
there  heard  only  upon  a  case  .made  and  settled  (Gode^ 
§§  265,  268),  which  means  a  case  made  and  settled  ac- 
cording to  the  general  rules  of  the  supreme  court,  and 
the  special  rules  of  the  court  in  which  the  action  was 
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tried.  Supreme  court  rule  44  provides  that  ''No  case 
or  exceptions  to  be  annexed  to  the  judgment  roll,  shall 
hereafter  be  filed  by  the  clerk  of  the  court,  unless  the 
same  is  so  ordered  by  the  judge  or  referee  who  tried 
the  cause."  Parties  by  agreeing  to  a  case  or  by  as- 
senting to  one  (the  respondent  by  omitting  to  serve 
amendments,  or  the  appellant  by  adopting  those  pro- 
posed by  the  resjxindent)  cannot  evade  this  rule,  which 
is  in  harmony  with  the  rules  of  this  court  (See  Oould^s 
Law  Diary  for  1876,  page  27).  These  rules  must  be 
rigidly  adhered  to  or  irregular  practice  will  be  encour- 
aged. The  trial  justice  must  have  some  supervision 
over  the  settlement  of  his  judicial  decisions  before  they 
are  printed  and  scattered  before  the  world,  or  he  may 
find  himself  even  unintentionally  misrejjresent^d,  per- 
haps disagreeably  so.  If  a  party  to  an  appeal  is  to  be 
allowed,  either  by  his  own  act  or  through  the  mere 
neglect  of  his  adversary,  to  serve  proper  amendments 
(or  both  causes  combined),  to  put  a  judge  upon  record 
in  printed  matter,  as  deciding  any  legal  proposition 
the  attorney  sees  fit  to  state,  in  any  form  or  language 
he  sees  fit  to  employ,  the  judge  may  discover  when  too 
late  that  he  is  publicly  credited  with  views,  antagonis- 
tic, perhaps,  to  his  legal  judgment.  In  such  a  case,  the 
appellant,  whether  he  succeeds  upon  his  appeal  or  fails 
to  reverse  the  self-made  plastic  decision,  may  at  least 
impress  the  appellate  tribunal  with  the  idea  that  the 
legal  education  of  the  trial  judge  has  been  sadly  ne- 
glected. Such  things  do  not  aid  the  administration  of 
justice,  but  subvert  it. 

I  have  taken  this  opportunity  of  condemning  a  pcft- 
nicious  practice  which  must  be  stopped  by  requiring 
strict  adhesion  to  the  rules.  My  observations  are  to  be 
understood  as  directed  against  the  practice  generally 
as  pernicious,  and  not  to  any  thing  that  has  occurred 
or  appears  in  the  present  case  that  makes  it  particu- 
larly so.    As  far  back  as  1827,  the  supreme  court  con- 
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deinned  this  irregular  practice,  in  the  case  of  Boot  v. 
King  (6  Cow.  569),  in  which  Chief  Justice  Savage,  said, 
"  Whatever  course  the  parties  may  take  in  fixing  on  a 
judge's  charge  to  be  inserted  in  a  case,  it  is  the  right 
of  the  judge  to  see  that  it  is  correct.  Neither  the  par- 
ties nonrfheir  counsel  have  a  right,  at  their  pleasure,  to 
make  out  such  a  charge  as  will  appear  absurd  or  ri- 
diculous. All  they  can  require  is,  that  the  opinions 
expressed  to  the  jury  be  substantially  presented."  In 
the  szme  case,  Judge  Sutherland  said,  *'The  charge 
is  always  subject  to  the  correction  of  the  judge,  though 
the  parties  may  agree  upon  it."  And  Judge  Wood- 
worth  said,  ''The  correction  may  be  made  at  any 
time;  and  we  would  even  stop  an  argument  on  the 
certificate  of  the  circuit  judge  that  his  charge  had  been 
perverted.  His  charge  need  not  be  inserted  in  hcec 
verba.  The  material  parts  alone  are  necessary.  He 
should  put  into  the  case  the  substance  of  his  opinion 
as  expressed  upon  the  law  and  the  fact." 

In  1832  Chief  Justice  Savage,  in  Walsworth  o.  Wood 
(7  Wend.  483),  again  referred  to  the  same  subject  as 
follows : 

"A  circuit  judge  may  with  propriety  insert  in  a 
case  such  facts  transpiring  on  the  trial  of  a  cause  as  he 
conceives  necessary  to  render  his  charge  intelligible, 
although  not  insisted  on  by  either  party.  So  he  may 
state  his  charge  in  his  own  words,  or  in  such  terms  as 
he  chooses  to  adopt,  without  reference  to  the  statements 
of  the  parties  in  the  case  served  or  amendments  pro- 
posed. If  the  cause  was  submitted  to  the  jury  upon 
the  proofs  and  allegations  of  the  parties  without  a  for- 
mal charge,  but  the  judge  had  expressed  his  opinion 
in  the  hearing  of  the  jury  upon  questions  arising  from 
time  to  time  in  the  progress  of  the  trial,  he  may  with 
propriety  state  such  opinions,  although  they  were  not 
embodied  in  a  formal  charge  to  the  jury.  The  enforce- 
ment of  these  rules  will  aid  the  more  intelligent  pre- 
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sentation  of  the  question  decided,  ard  they  ought  to 
be  willingly  observed  by  the  profession.  Upon  the 
conclusion  of  the  argument  of  the  motion  for  a  new 
trial  in  the  present  case,  the  plaintiff's  counsel  sub- 
mitted his  proposed  case,  and  the  defendant's  proposed 
amendments  which  seem  to  have  been  asseatM  to. 
The  moving  party  has  not  even  taken  the  trouble  to 
engross  the  case  so  as  to  include  the  amendments  in 
their  appropriate  place,  and  I  am  apparently  expected 
to  do  this  myself.  The  trial  judge  has  never  had  the 
pleasure  of  examining  the  papers,  and  they  are  conse- 
quently without  the  indorsement  of  his  fiat.  For  these 
various  irregularities  the  plaintiff's  motion  for  a  new 
trial  will  be  denied  upon  the  ground  that  it  has  been 
prematurely  made ;  with  leave  to  renew,  however,  upon 
complying  with  the  rules  ^nd  practice  of  the  court,  and 
upon  paying  ten  dollars  costs  of  the  present  motion. 

Settlement  of  case. — ^The  nature  of  a  case  and  how  it  should  be 
made  up  (Bissel  v.  Hamlin,  20  iV.  Y,  519).  The  practice  of  taking  a 
stenographer's  notes  for  a  biU  of  exceptions,  disapproved  (Jewell  v. 
Van  Steenburgh,  58  N.  Y,  86).  See  also  4  Hun,  804 ;  8  Id,  647 ;  1  BoU, 
524;  and  S.  C.  Rules  33,  48. 
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Trinl  Term-^Fdn-uary,  1876. 

EMMA  BEHRENS  against  FRANK  H.    RODEN- 
BURG,  AND  OTHERS. 

Action  upon  bond  of  special  guardian.  Jurisdiction  of  the  common 
picas  in  regard  to  sale  of  infants*  estates.  When  leave  to  sue  guar- 
dian^s  official  bond  necessary,  and  when  cause  of  action  thereon 
complete. 

McAdam,  J. — In  proceedings  under  the  statute 
relating  to  the  conveyance  of  lands  by  infants,  and  the 
sale  and  disposition  of  their  estates  (2  Edm.  Ji.  S.  202), 
the  defendant  Rodenburg  was  by  an  order  of  the 
New  York  common  pleas,  made  March  29,  1871,  ap- 
pointed the  special  guardian  of  Emma  Behrens,  the 
present  plaintiff,  who  was  then  an  infant.  The  de- 
fendant Rodenburg,  as  special  guardian,  and  his  co- 
defendants,  Kessler,  Weiler  and  Weber,  as  sureties, 
joined  in  the  execution  of  the  bond  required  bj*^  statute 
{supra,  §  172),  whereby  the  said  obligors,  jointly  and 
severally,  bound  themselves  to  the  infant  in  the  penal 
sum  of  two  thousand  dollars  that  the  said  "Frank  H. 
Rodenburg  shall  faithfully  perform  the  trust  reposed 
in  him  as  such  special  guardian,  and  shall  pay  over, 
invest  and  account  for  all  moneys  that  shall  be  received 
by  him,  according  to  the  order  of  any  court  having  au- 
thority to  give  directions  in  the  premises,  and  shall 
observe  the  orders  and  directions  of  the  court  in  rela- 
tion to  such  trust." 

On  November  14,  1873,  Emma  Behrens,  the  infant, 
arrived  at  lawful  age,  and  thereupon  instituted  x>ro- 
ceedings  in  the  common  jJeas  for  an  accounting.  On 
December  7,  1875,  an  order  was  made  by  that  court  re- 
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ferring  it  to  a  referee,  to  state  the  accounts  of  the 
special  guardian.  The  referee  proceeded  with  the  ac- 
counting, and  made  his  report  to  the  court,  which  was 
confirmed,  and  an  order  thereupon  made  on  December 
11,  1875,  giving  effect  to  it  by  requiring  the  special 
guardian  to  pay  over  to  Emma  Behrens,  his  late  ward, 
the  sum  of  $1,032.72,  found  due  to  her  from  him  by 
the  referee  upon  such  accounting. 

Demand  was  made  upon  the  special  guardian  for 
the  amount  directed  to  be  paid.  He  refused  to  pay, 
and  this  refusal  constituted  a  breach  of  the  condition 
of  the  bond,  whereupon  the  plaintiff  commenced  the 
present  action  upon  the  official  bond  of  the  guardian, 
in  which  he  and  his  sureties  are  joined  as  defendants. 
Upon  the  trial,  the  defendants  relied  entirely  upon 
technicalities  for  success  in  their  defense. 

First.  They  disputed  the  jurisdiction  of  the  court 
of  common  pleas,  in  proceedings  relating  to  the  sale  of 
infants'  estates,  claiming  that  such  jurisdiction  resided 
exclusively  in  the  supreme  court  of  the  State  as  the 
successor  to  the  late  court  of  chancery.  This  objection 
was  overruled  upon  the  ground  that  the  common  pleas 
had  concurrent  jurisdiction  in  that  respect,  with  the 
supreme  court  {L.  1854,  c.  198,  §  6;  Code,  §  30  ;  Brown 
V.  Snell,  57  N.  T.  286  ;  Const,  art.  0,  §  12  ;  Z.  1873,  c. 
239) ;  and  that,  if  this  were  even  doubtful  the  guardian 
and  sureties  were  by  their  acts  estoi)ped  from  disput- 
ing the  validity  of  the  proceedings  under  which  the 
defendants,  by  their  bond,  enabled  the  special  guardian 
to  obtain  possession  of  the  infant's  moneys.  The  ob- 
jection to  the  jurisdiction  of  the  common  pleas  is,  how- 
ever, as  destitute  of  legal  force  as  it  is  of  good  morals. 

Second.  They  claim  that,  under  section  173  of  the 
statute  (supra),  no  action  could  be  maintained  upon 
the  official  bond  of  the  guardian  until  it  had  first  been 
declared  forfeited,  and  until  leave  to  prosecute  it  had 
been  obtained  from  the  common  pleas.    The  bond  was 
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given  directly  to  the  infant,  and  for  her  exclusive  bene- 
fit, and  after  she  ceased  to  be  a  ward  of  court,  and  be- 
came sui  juris ^  she  became  entitled  to  assert  her  rights 
wherever  it  became  necessary,  without  asking  the 
favor  of  any  court ;  and  the  confirmation  of  the  ref- 
eree's report  upon  the  accounting,  accompanied  by  the 
final  directions  or  judgment  of  the  common  pleas  re- 
quiring the  special  guardian  to  pay  her  an  ascertained 
and  specific  amount,  in  full  discharge  of  his  duties  as 
guardian,  left  the  plaintiff  at  liberty  to  enforce  that 
final  order  or  judgment,  either  in  that  court  against  the 
guardian  personally,  or  in  any  other  court  having  jur- 
isdiction of  the  subject  matter,  by  action  upon  the 
guardian's  official  bond ;  and  this  final  order  of  the 
common  pleas  may  be  regarded,  if  necessary,  as  a  de- 
claration forfeiting  the  bond  and  as  a  permission  to 
the  plaintiff  to  assert  her  rights,  as  established  and 
determined,  in  any  manner  which  she  might  think  best 
for  her  protection  and  safety^ 

The  provision  of  the  statute  referred  to  was  evi- 
dently intended  to  apply  to  cases  in  which  the  right  to 
prosecute  was  claimed  before  the  infant  became  sui 
juris  and  while  she  was  still  under  the  care  and  di- 
rection of  the  court.  Salisbury  v.  Van  Hoesen  (3  Hill^ 
11\  cited  by  the  defendants,  does  not  reach  the  point 
involved  in  the  present  case.  In  that  case  the  accounts 
of  the  guardian  had  not  been  settled  by  the  parties,  nor 
by  proceedings  in  the  court  of  chancery,  and  there  was 
no  order  by  the  chancellor  directing  the  payment  of 
any  specific  or  other  amount  of  money,  and  the  su- 
preme court  held  that  the  action  was,  for  the  reasons 
stated,  prematurely  brought,  and  in  ordering  judgment 
for  the  defendants,  the  court  said  that  ''  until  these 
things  are  done  a  court  of  law  ought  not  to  undertake 
the  adjustment  of  a  trust  of  this  description,  which 
properly  belongs  to  a  court  of  equity." 

In  the  present  action  all  these  various  proceedings 
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were  had,  and  the  reasons  which  induced  the  judgment 
for  the  defendants  in  Salisbury  ».  Van  Hoesen  (supra) 
do  not  exist  in  the  present  case.  Brown  v,  Snell  (57 
JV.  Y.  286)  does  not  conflict  with  the  views  here  ex- 
pressed, and  is  substantially  an  affirmation  of  Salisbury 
V,  Van  Hosen  in  a  limited  sense. 

Third.  They  also  claimed  that  under  the  rules  of 
court  the  guardian  had  twenty  days  within  which  to 
comply  with  the  final  order  of  the  common  pleas,  and 
that  thisitime  had  not  expired  when  the  present  action 
was  commenced.  I  doubt  the  application  of  this  rule 
to  the  present  case  ;  but  be  that  as  it  may,  the  unqual- 
ified refusal  of  the  guardian  to  pay  dispenses  with  the 
necessity  of  waiting  twenty  days,  even  if  that  would 
have  been  otherwise  necessary,  for  it  is  absurd  to  say 
that  the  guardian  still  retained  the  right  to  have 
twenty  days  within  which  to  pay  when  he  declared 
that  he  would  not  pay  at  all  (Norwich  &  N.  Y.  Trans. 
Co.  V.  AVestern  Mass.  Ins.  Co.,  SiiConn,  561 ;  Phillips 
V.  Protection  Ins.  Co.,  14  Mo.  220).  These  various  ob- 
jections were  made  upon  the  trial,  and  were  each  of 
them  overruled,  and  the  jury,  under  the  direction  of 
the  court,  found  a  verdict  for  the  plaintiff  for  the  amount 
claimed,  $1,0^2.72,  and  interest  thereon. 

The  defendants  now  move  for  a  new  trial,  upon  the 
ground  that  the  court  erred  in  overruling  the  three  ob- 
jections stated,  an^  that  the  exceptions  thereto  ought 
to  have  been  sustained.  I  can  discover  no  error  in  the 
rulings,  and  the  motion  for  a  new  trial  upon  the  min- 
utes will  therefore  be  denied,  with  ten  dollars  costs. 
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Nets  i|0rk  Mavxnt  (iautt. 

Spteial  Termr—May  6,  1874. 

PHILIP    GOLDMAN    against    CRAWPOBD 

MONDS. 

The  service  of  a  summons  outside  of  the  territorial  jurisdiction  of  the 
marine  court  is  a  nullity,  but  if  the  defendant  appears  generally  in 
the  action  it  will  be  deemed  a  voluntary  appearance,  and  a  subse- 
quent plea  to  the  jurisdiction  after  such  appearance  is  untenable. 

McAdam,  J. — As  this  court  had  jurisdiction  of 
the  subject  matter  of  the  action,  it  could  aequire  juris- 
diction of  the  parties  by  service  of  process  on  the 
defendant  within  the  county,  or  by  his  voluntary 
appearance.  The  summons  was  served  on  the  defend- 
ant out  of  the  county,  and  the  service,  on  that  account, 
was  a  nullity.  The  defendant  was  under  no  obligation 
to  appear,  there  was  no  statute  to  coerce  an  appearance, 
it  was  optional  with  the  defendant  whether  he  would 
disregard  the  service  or  not,  he  might  have  done  so 
with  safety,  or  he  might  have  set  aside  the  service  upon 
motion  if  he  had  seen  fit  (8  Barb,  541).  He  chose  to 
do  neither,  he  elected  to  appear  in  the  action  generally 
without  objection,  and  by  his  own  voluntary  act  he 
submitted  himself  to  the  jurisdiction  of  the  court 
{Code^  %  139,  and  authorities  there  cited). 

Burckle  t.  Eckhart  (3  N.  T.  132)  was  decided  prior 
to  the  amendment  to  section  139  of  the  Code,  passed  in 
1861,  and  is  no  longer  authority  as  to  the  effect  of  an 
appearance  under  the  Code. 

The  court  having  once  acquired  jurisdiction  by  the 
defendant's  voluntary  appearance,  it  could  not  be 
divested  by  a  subsequent  plea  to  the  manner  of  service. 

This  was  the  law  before  Landers  v.  Staten  Island  R. 
R.  Co.  (53  N.  Y,  450),  which  was  decided  solely  with 
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reference  to  the  constitutionality  of  the  acts  by  which 
it  was  sought  to  extend  the  jurisdiction  of  the  city 
court  of  Brooklyn,  unlimited  as  to  persons  residing 
and  matters  arising  out  of  the  locality  in  which  the 
court  was  established.  These  acts  were  held  unconsti- 
tutional, and  the  objection  to  the  jurisdiction  assumed 
under  them  was,  on  that  account,  held  to  be  properly 
pleaded  in  the  answer,  and  not  waived  by  the  general 
appearance,  coerced  by  force,  of  the  provisions  held 
unconstitutional. 

No  such  objection  exists  in  the  present  case.  The 
appearance  was  not  coerced,  but  was  voluntary,  and  is 
equivalent  to  legal  service  of  process  {Code^  §  139). 
The  court  had  jiirisdiction.  The  direction  to  find  for 
the  plaintiff  was  right,  and  the  motion  for  a  new  trial 
is  therefore  denied,  with  $10  costs. 

See  also  Spyer  tJ.  Fisher,  87  N.  T.  Super.  Ct.  (J.  iib  S.)  94,  to  sub- 
stantially the  same  effect. 

The  summons  was  served  on  the  defendant  in  Goldman  v,  Monds, 
suprOj  without  a  complaint,  and  a  notice  of  appearance  and  demand 
for  complaint  was  subsequently  served  by  his  attorney. 


IStm  I{ork  Marint  (Eottrt. 

Trial  Term-^une,  1875. 

HEEMAN   POLYE   against  PATRICK   SHEEHY, 

ET    AL. 

Where  a  party  wall  was  erected  under  a  parol  agreement  between  two 
adjoining  owners,  oqe-half  upon  the  land  of  each, 

Heldy  that  the  contract,  although  by  parol,  having  been  executed,  is 
not  within  the  statute  of  frauds,  and  that  the  owner  erecting  the 
wall  may  recover  one-half  of  its  cost  from  the  adjoining  proprietor. 

McAdam,   J. — This  action  is  brought   to  recover 
one-half  of  the  expense  of  a  party  wall,  erected  one- 
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half  upon  the  plaintiflPs  land  and  one-half  on  land 
which  the  plaintiff  alleges  belongs  to  the  defendants. 
The  recovery  is  claimed  under  a  parol  agreement,  made 
about  July,  1870,  whereby  the  defendants  agreed  to  pay 
the  plaintiflE  $350,  up*on  the  completion  of  the  work. 
The  jury,  upon  the  conclusion  of  the  trial,  found  the 
contract  to  have  been  made  as  alleged,  and  also  found 
that  it  had  been  performed  in  all  things  by  the  plaint- 
iff, and  awarded  him  a  verdict  for  the  agreed  price, 
with  interest.  The  defendants  now  move  for  a  new 
trial,  upon  the  ground  that  the  agreement  is  one  which 
creates  an  interest  in  land,  and  that  it  is  on  that  ac- 
count void,  not  being  in  writing  (3  M.  S.  5  ed.  p.  220, 
§§  6,  8).  This  objection  is  inapplicable  to  the  present 
case. 

The  agreement  does  not  create  aii  interest  in  lands 
within  the  meaning  of  the  statute.  It  is  substantially 
an  agreement  to  pay  for  improvements  upon  land ;  dis- 
tinct from  title  or  possession,  or,  in  other  words,  to  pay 
for  work  and  labor  bestowed  upon  the  land,  and  such 
promises,  although  by  parol,  do  not  come  within  the 
statute  (Lower  v.  Winters,  7  Cow.  263  ;  Frear  v.  Hard- 
enbergh,  5  Jo7ins.  272  ;  Benedict  v.  Beebee,  11  Id,  145. 
See  also  37  iV.  Y.  106). 

The  superior  court  at  geneml  term,  in  Maxwell  v. 
East  River  Bank  (3  Bbsw.  146,  per  Bos  worth,  J.), 
held:  ''We  regard  it  a«  settled  law,  that  when  the 
owners  of  adjoining  lots  agree,  though  verbally,  that 
each  will  erect  a  building  or  store  on  his  own  lot,  and 
that  the  dividing  wall  shall  be  a  party  wall,  and  shall 
be  used  to  support  the  beams  and  roof  of  each  build- 
ing, and  they  build  according  to  such  agreement,  and 
with  a  view  to  execute  it,  neither  can  remove  or  do 
anything  to  impair  the  stability  or  sufllciency  of  such 
wall,  so  long,  at  least,  as  the  buildings  continue  in  a 
condition  to  subserve  in  every  substantial  respect  the 
uses  for  which  they  were  erected.'' 
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In  McLarney  v.  Pettigrew  (3  J5.  D.  Smithy  111),  an 
action  commenced  to  recover  the  alleged  consideration 
for  a  parol  license,  granted  by  the  plaintiff,  to  insert 
into  the  wall  of  his  house  th^  beams  of  a  building 
in  course  of  erection  by  the  defendant,  the  common 
pleas,  general  term,  held:  "There  is  nothing  in  the 
contract  giving  the  defendant  any  interest  in  the  land. 
Whenever  the  wall  shall  be  removed  the  plaintiff's 
title  to  the  land  wiH  remain  unimpaired,  and  the  de- 
fendant will  have  no  claim  to  rebuild  the  wall  on  the 
plaintiff's  lot  or  to  use  any  other  wall  the  plaintiff 
might  build.  It  is  a  mere  license  to  insert  the  beams 
in  the  present  wall,  without  any  interest  in  the  land  on 
which  the  wall  stands.  A  license  of  this  kind  is  |iot 
within  the  statute." 

In  Talmadge  v.  I^nsselaer  &  S.  R.  R.  Co.  (13  Barb. 
493),  the  supreme  court  held  that  an  agreement  by  one 
party,  on  a  sufficient  consideration,  to  build  and  keep 
up  a  division  fence  between  him  and  the  other  party  is 
not  an  agreement  creating  an  interest  in  the  lands,  and 
does  not  fall  within  any  of  the  cases  where  the  con- 
tract was  required  to  be  in  writing.  The  rule  that  an 
action  will  not  lie  upon  a  parol  contract  creating  an 
interest  in  land  has,  like  many  general  rules,  its  excep- 
tions, depending  upon  the  peculiar  circumstances  of 
each  i)articular  case ;  and,  wHere  such  contracts  have 
been  fully  executed  upon  the  one  side,  recoveries  have 
in  some  instances  been  allowed  against  the  other,  not-  * 
withstanding  the  statute.  For  example,  see  Thomas  v. 
Dickenson  (12  K  F.  364),  Bowen  v.  Bell  (20  Johns. 
338),  Murray  v.  Smith  (1  Duer,  412),  Hess  v.  Fox  (10 
Wend.  436). 

In  Rundge  v.  Baker  (67  If.  T.  209),  the  commission 
of  appeals  held  that  where,  under  a  parol  agreement 
between  two  adjoining  proprietors  to  jointly  build  a 
party  wall,  one-half  on  the  premises  of  each,  and  the 
parties 'have  gone  on  and  buift  a  portion  of  the  wall, 
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and  the  one  who  had  prepared  his  materials  and 
planned  his  buildings  in  view  of  and  relying  upon  the 
performance  of  the  contract,  upon  the  refusal  of  the 
other  to  proceed,  may  complete  the  wall  himself,  and 
recover  of  the  other  one-half  of  the  exi)ense,  and  that 
the  statute  is  no  impediment  to  such  recovery. 

The  contract  sued  upon  in  the  present  case,  although 
not  in  writing,  was,  under  the  circumstances,  binding 
upon  the  parties,  and  for  this  reason  the  motion  for 
a  new  trial  must  be  denied. 


IStvo   Sork   iHariift   €auvt. 

Trial  Term— June,  1875. 

MARTIN    WEHRLIN,   et   al.,   against   MARTIN 

SCHMUTZ. 

The  rule  deducible  from  the  authorities  is  that  taking  from  the  debtor 
a  note  of  a  third  person,  for  a  pre-existing  debt,  is  not  payment, 
unless  expressly  agreed  to  be  taken  in  payment,  or  unless  such  new 
note  be  paid. 

MoAdam,  J. — The  determination  of  this  action  de- 
pends upon  the  effect  to  be  given  to  the  alleged  pay- 
ment of  the  jjrecedent  debt  of  the  defendant  in  the 
notes  of  a  third  party,  afterwards  dishonored.     > 

The  rule  deducible  from  the  authorities  seems  to  be, 
that  taking  a  note  from  one  of  several  joint  debtors,  or 
taking  from  the  debtor  the  note  of  a  third  person  for  a 
pre-existing  debt,  is  not  payment,  unless  it  be  expressly 
agreed  to  be  taken  as  payment,  and  unless  the  creditor 
agrees  to  assume  the  risk  of  the  maker's  solvency  (Tobey 
V.  Barbee,  5  Johns.  6ff ;  Johnson  v.  Weed,  9  Id,  310 ; 


102  CITY  COURT  REPORTS. 

Wehrlin  v.  Schmutz. 

Muldoon  V.  Whitlock,  1  Cow.  290 ;  Van  Eps  v.  Dilla5'e, 
6  Barb.  244 ;  Vail  v.  Foster,  4  N.  Y.  312  ;  Noel  v.  Mur- 
ray, 13  Id.  167 ;  Benedict  v.  Field,  16  Id.  595  ;  Bates 
V.  Rosekrans,  37  Id.  409  ;  Roberts  v.  Fisher,  43  Id. 
159  ;  Smith  v.  Appelgate,  1  Dali/^  91). 

In  determining  the  question  of  payment  by  note  or 
bill,  the  distinction  between  the  payment  of  a  precedent 
debt  and  one  created  at  the  time  the  note  or  bill  is 
given  must  be  observed,  for  the  rule  applicable  to  the 
one  class  of  cases  has  no  application  to  the  other.  For 
example,  if  the  note  is  received  on  a  precedent  debt,  the 
presumption  is  that  it  was  not  taken  as  payment,  and 
the  onus  of  establishing  that  it  was  agreed  to  be  so 
taken  is  upon  the  debtor  (Noel  v.  Murray,  13  iV.  Y. 
167;  Gibson  v.  Tohey,  46  Id.  640);  while,  on  the 
other  hand,  if  the  note  is  received  at  the  time  the  debt 
is  contracted,  the  presumption  is  that  it  was  given  in 
payment  (Noel  v.  Murray,  Gibson  v.  Tohey,  supra). 

The  reason  for  the  first  presumption  is  that  a  person 
should  not  easily  be  presumed  to  abandon  the  rights 
which  belong  to  him,  and  as  a  novation  implies  an 
abandonment  by  the  creditor  of  the  first  claim,  to  which 
the  second  is  substituted,  it  ought  to  be  expressly 
stated  to  be  eflFective  (1  Pothier  on  Obligations^ 
385,  386),  and  the  reason  for  the  second  seems  .to 
be  "that  taking  a  note  for  goods  sold  is  a  payment, 
because  it  is  a  part  of  the  original  contract ;  but  paper 
is  no  payment  where  there  is  a  precedent  debt,  for 
when  such  is  given  in  payment,  it  is  always  intended 
to  be  taken  under  this  condition,  to  be  payment  if  the 
money  be  paid  thereon"  (Chief  Justice  Holt  in  Ward 
v.  Evans,  2  Lord  Raym.  930). 

In  the  present  case,  the  notes  of  the  third  party 
were  given  for  a  precedent  debt,  under  circumstances 
which,  on  the  authorities  cited,  do  not  amount  in  law 
to  a  payment. 

Another  objection  urged  hf  the  defendants  to  the 
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plaintiffs  right  of  recovery,  is  that  after  the  two  notes 
in  question  were  given,  a  balance  of  $67.85  remained 
due  from  the  defendants,  and  the  plaintiffs  received 
this  amount,  and  receipted  the  defendant's  account  in 
full. 

This  circumstance  does  not  establish  the  plea  of 
payment. 

In  Muldoon  et  al.  v.  Whitlock  et  al.  (1  Cow.  290), 
the  plaintiffs  sold  stores  for  a  ship  to  F.  &  S.,  the  ship's 
husbands  and  part  owners,  on  a  credit  of  four  months, 
which  stores  were  charged  to  the  owners  of  the  vessel 
by  name.  A  few  days  after  the  sale  the  plaintiffs 
rendered  two  bills  to  P.  &  S.,  charging  them  only ;  and 
about  two  months  after  the  sale  took  the  sole  note  of 
F.  &  S.,  at  an  extended  credit  of  eight  months,  giving 
a  receipt  for  the  note,  as  in  full  for  the  stores.  This 
note  not  being  paid,  and  F.  &  S.  becoming  insolvent, 
it  was  held  that  the  other  owners  were  not  thereby  dis- 
charged, but  were  liable  in  assumpsit  for  the  original 
consideration.  That  being  originally  liable,  the  sub- 
sequent delivery  of  the  bills  charging  the  ship's  hus- 
bands alone  did  not  discharge  the  other  owners.  That 
they  were  not  discharged  by  taking  the  note,  which, 
being  for  a  precedent  debt,  was  not  a  satisfaction  until 
actually  paid,  unless  expressly  agreed  to  be  received 
as  payment ;  and  that  the  receipt  of  the  note  in  full  was 
not  evidence  of  such  an  agreement,  and  a  recovery 
against  all  the  owners  upon  the  original  cause  of  action 
was  sustained  (ifee  also  3  Bosw.  497  ;  37  N,  T.  312  ; 
48  Id.  204). 

In  Eoberts  v.  Fisher  (43  N.  T.  129),  the  defendant 
being  indebted  to  the  plaintiff  for  goods  sold,  gave  him 
the  promissory  note  of  a  third  person,  which  was  re- 
ceived by  him  in  full  payment  and  discharge  of  the 
debt.  The  maker  of  the  note  was  insolvent  at  the  time 
of  the  transier  of  the  note,  although  this  fact  was  un- 
known to  the  parties ;  and  it  was  held  that  it  was  a 
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case  of  mutual  mistake  of  fact,  and  that  the  plaintiff 
was  entitled  to  recover  from  t\e  defendant  his  original 
debt.  , 

Judge  Peckham,  in  delivfering  the  opinion  of  the 
court  in  the  last  case,  remarked  that  *'upon  broad 
principles  of  justice  it  would  seem  that  a  man  should 
not  be  allowed  to  pay  a  debt  with  worthless  i)aper, 
though  both  persons  supposed  it  to  be  good."    ^ 

Upon  the  same  principle,  the  court  of  errors  held 
that  '^  payment  in  the  bills  of  an  insolvent  bank  is  not 
a  satisfaction  of  a  debt,  although  at  the  time  and  place 
of  payment  the  bills  are  in  full  credit,  and  the  parties 
to  the  transaction  are  wholly  ignorant  of  such  insolv- 
ency, if  previous  to  such  payment  the  bank  has  in  fact 
become  insolvent  (Ontario  Bank  v.  Lightbody,  13  Wend. 
101,  and  see  Thomas  v.  Todd,  6  ffill,  340).  The  appli- 
cation of  these  principles  to  the  facts  of  the  present 
case  effectually  dispose  of  it. 

The  maker  of  the  two  notes  given  by  the  defendants 
to  the  plaintiffs  was  insolvent  at  the  time  the  plaintiffs 
received  them,  a  fact  then  unknown  to  the  parties,  but 
publicly  announced  shortly  afterwards.  Upon  the 
authorities  cited,  it  is  evident  that  these  notes  did  not 
operate  in  law  as  a  payment  of  the  plaintiffs'  debt. 

The  plaintiffs  are,  therefore,  entitled  to  judgment 
for  the  amount  claimed,  with  interest. 


NetD  gork  fflarxne  €ouvt. 

Trial  Term--June,  1875. 

BOWERY    SAVINGS    BANK   against  M.    STAD- 
MULLER. 

The  marine  coart  has  jurisdiction  of  actions  upon  undertakings  given 
in  actions  pending  in  other  courts,  as  well  as  upon  those  given  la 
its  own. 


# 
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McAdam,  J. — The  defendamts  executed  an  under- 
taking such  as  is  required  by  section  222  of  the  Code, 
upon  procuring  an  injunction  against  the  Bowery  Sav- 
ings Bank.  The  injunction  was  obtained  in  the  super- 
ior court  of  the  city  of  New  York,  and  upon  the  dis- 
continuance of  the  action  by  the  plaintiff  a  reference 
was  ordered  by  that  court,  to  ascertain  the  damages 
sustajped  by  the  bank  by  reason  of  such  injunction  (7 
Abb.  Pr,  N.  S,  37).  The  referee  made  his  report,  which 
was  confirmed  in  the  superior  court,  and  the  plaintiff 
thereupon  brought  this  action  to  recover  the  damages 
assessed  by  the  referee  (2  Wait  Pr,  125);  and  the  de- 
fendants upon  the  trial  objected  that  this  court  had  no 
jurisdiction  of  the  s.ubject  ipatter,  and  based  their  ob- 
jection upon  subdivision  3  of  section  3  of  the  act  of 
1872  (c.  629),  which,  in  enumerating  the  cases  of  which 
the  court  has  jurisdiction,  provides  that  it  shall  have 
jurisdiction  in  '*  all  actions  upon  a  surety  bond  or 
undertaking  taken  in  the  said  court  in  any  action  or 
proceeding,  but  without  said  limitation  of  jurisdiction 
as  to  the  amount  of  claim  or  recovery  thereon."  Sec- 
tion 1  of  the  same  act  continues  the  marine  court  with 
its  former  jurisdiction,  except  as  otherwise  prescribed, 
declared  and  enlarged  by  said  act.  Section  3  limits 
the  jurisdiction  of  the  court  to  $1,000.  There  is  no- 
thing in  the  act  of  1872  taking  away  the  jurisdiction 
previously  existing  in  the  court  in  actions  upon  bonds, 
undertakings,  and  other  such  like  obligations,  and  the 
only  object  or  effect  of  subdivision  3  of  section  3  in 
referring  to  such  jurisdiction  was  to  remove  the 
restriction  as  to  the  amount  of  the  recovery  in  actions 
upon  bonds  and  undertakings  taken  in  said  court,  so 
that  in  that  particular  class  of  cases,  "the  limitation 
of  jurisdiction  as  to  the  amount  of  claim  or  recovery 
therein  "  applicable  to  other  cases  should  not  apply. 
The  act  of  1813  (2  72.  L.  381,  §  106)  conferred  upon  the 
marine  court  jurisdiction  to  hear,  try,  and  determine 
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all  actions  of  debt  and  of  covenant,  wherein  the  amounl 
claimed  was  within  the  statutory  limit.  This  old  jur- 
isdiction, enlarged  as  to  amount  of  recovery,  still 
remains  in  the  court.  The  old  action  of  debt  was  com- 
prehensive enough  to  embrace  the  present  case  (1  Dun- 
lap  Pr.  8-10),  and  the  action  of  covenant  embraced 
specialties  of  all  kinds.  Besides  this,  subdivision  1  of 
section  3  of  the  act  of  1872  {supra\  in  regard  to  juris- 
diction, particularly  enumerates  all  actions  arising^pon 
contract,  parol,  or  under  seal,  or  for  unliquidated  dam- 
ages therein  conditioned.  Under  these  various  provis- 
ions there  is  no  room  to  doubt  the  existence  of  the 
jurisdiction  claimed.  I  am  aware  that  in  actions  upon 
bail-bonds  given  in  one  court  and  prosecuted  in 
another,  that  "  the  courts  in  which  they  were  prose- 
cuted have,  in  some  instances,  for  reasons  disclosed 
upon  special  motion,  declined  jurisdiction  by  dismiss- 
ing the  proceedings  and  remitting  the  parties  for  relief 
to  the  court  in  which  the  bail-bonds  were  given.  These 
cases  are  confined,  however,  to  that  peculiar  class  of 
obligations,  for  the  assigned  reason  that  each  court  has 
its  own  rules  of  practice,  and  is  best  able  to  judge  of 
what  terms  should  be  granted  to  or  imposed  upon  a 
defendant  upon  exonerating  his  bail  (Burtis  v,  Mc- 
Carty,  13  Johns.  424 ;  Matthews  t?.  Cook,  13  Wend. 
33  ;  Otis  «.  Wakeman,  1  Hlll^  604),  and  these  cases 
hold  that  even  in  regard  to  bail-bonds  the  question 
cannot  be  raised  by  plea  or  upon  the  trial,  and  that 
the  appropriate  remedy  is  by  motion,  and  that  the  ob- 
jection does  not  go  to  the  jurisdiction  of  this  court. 
The  reasoning  of  the  court  in  those  cases  demonstrates 
their  inapplicability  to  the  one  under  consideration. 

The  objection  to  the  jurisdiction  was  properly  over- 
ruled, and  furnishes  no  ground  for  interfering  with 
the  judgment. 

Motion  for  new  trial  denied  and  judgment  sustained. 


N.  Y.  MARINE  CT.,  Tbial  T.,  Nov.,  1875.  107 

Bathbon  o.  Citizens'  Steamboat  Co.  of  Troy. 


IStm  Dork  IHarint  €onxt 

Trial  Trnn^yamkber,  1876. 

JOSEPH   D.     RATHBUN,    bt   al.,    against    THE 
CITIZENS'  STEAMBOAT  CO.  OF  TROT. 

Dntj  of  Carrier  nnder  0.  0.  D.  Contract— Effeet  of  taking  Con- 
8igrBoe*8  Clieek. — ^Batifleation  bj  Shipper. — The  consigoee'a 
check  is  not  payment,  and  the  carrier  is  liable  if  the  check  is  not 
paid.  But  if  the  consignor  receives  the  check  from  the  carrier 
without  objection,  he  ratifies  the  unauthorized  act  of  the  carrier, 
who  is  in  consequence  relieved  from  liability. 

McAdam,  J. — The  defendants  are  common  carriers 
of  merchandise  for  hire  and  reward,  running  freight 
boats  between  New  York  and  Troy,  upon  the  Hudson. 
They  received  a  package  from  the  plaintiffs,  directed 
to  B.  A.  Van  Alstine,  Troy,  N.  Y.,  marked  C.  O.  D., 
$94.28,  whicli  they  receipted  for  and  agreed  to  deliver 
C.  0.  D.  These  letters  and  figures  have  a  well-under- 
stood meaning  among  shipjjers,  and  indicate  that  the 
carrier  is  to  collect  the  amount  specified  upon  the 
package  before  delivering  it  (CoUender  v.  Dinsmore, 
65  iV.  F.  200).  The  carrier  in  the  present  case  disre- 
garded this  duty,  and  delivered  the  package  upon 
receiving  the  consignee's  uncertified  check  to  the 
plaintiffs'  order.  This  was  unauthorized,  and  if  the 
plaintiffs  had  not  by  their  subsequent  conduct  ratified 
the  carrier's  unauthorized  act,  the  plaintiffs'  right  to 
recover  would  seem  clear.  Upon  the  return  of  the 
boat  to  New  York,  however,  the  carrier  delivered  the 
check  to  the  plaintiffs,  who  accepted  it  without  objec- 
tion, deposited  it  in  their  bank,  and  upon  its  return 
from  Troy,  protested  for  non-payment,  the  plaintiffs 
for  the  first  time  repudiated  the  defendant's  act  in  re 
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ceiving  the  check,  instead  of  money,  and  thereupon 
commenced  the  present  action  to  recover  the  damages 
suffered  in  consequence. 

The  plaintiffs  were  under  no  obligation  to  accept 
the  consignee's  check,  and  they  might,  by  declining  to 
receive  it,  have  held  the  carrier  for  the  money  ;  theyj 
however,  voluntarily  elected  to  receive  the  check,  and 
by  so  doing  they  ratified  the  unauthoriied  act  of  their 
agent  (the  carrier),  and  adopted  the  transaction  as 
their  own  (Commercial  Bank  of  Buffalo  v.  Warren,  15 
N.  T.  577;  Dunlap^s  Palej/s  Agency^  4  Am.  ed.  of 
1856,  notes  on  j).  171  ;  Story  on  Agency^  8  ed.  §§  264- 
256).  This  act  exonerated  the  carrier,  in  the  absence 
of  bad  faith,  and  none  is  charged  in  the  present  case. 

The  defendants  are,  therefore,  entitled  to  judgment. 

The  above  decision  was,  upon  appeal,  affirmed  by  the  New  York 
common  pleas  at  general  term,  and  by  the  New  York  court  of  apr 
peals  (see  report  of  case  in  57  How,  Pr,  191). 

As  to  ratification,  see  also  18  MoaJc^s  Englith  B,  817,  where  the 
authorities  are  collated. 


JStv^  $ork  Itlartnt  (Eottrt« 

Oeneral  Term — December^  1875. 

ROBERT  BELL,  et  al.,  against  S.  A.  C.  HAZARD. 

Judgment  non  obstante  veredicto  can  only  be  ordered  in  a  case  wherein 

the  defendant  has  obtained  the  verdict  of  the  jury. 

• 

McAdam,  J. — Upon  the  conclusion  of  the  trial  of 
this  action,  the  presiding  justice  directed  a  verdict  for 
the  plaintiff,  and  reserved  the  case  for  further  consid- 
eration, after  which  he  directed  judgment  for  the 
defendant  non  obstante  oeredicto^  and  from  this  order 
and  direction  the  plaintiff  appeals. 
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Although,  upon  the  facts  as  disclosed  in  the  case, 
the  trial  justice  ought  to  have  directed  a  verdict  for  the 
defendant  in  the  first  instance,  there  is  no  practice  which 
permits  a  trial  judge,  after  he  has  directed  the  iury  to 
find  for  the  plaintiff,  to  turn  the  direction  into  a  judg- 
ment for  the  defendant,  merely  because  that  is  the  direc- 
tion that  should  have  been  given  in  the  first  instance. 
By  the  practic#prevailing  prior  to  the  Code,  if  the  ver- 
dict was  for  the  defendant,  the  plaintiff,  in  certain  cases, 
might  move  for  judgment  noii  obstante  veredicto — that 
is,  that  judgment  be  given  in  his  favor,  without  regard 
to  the  verdict  obtained  by  the  defendant  {Stephen  on 
Pleading^  5  Am.  ed.  96,  97) ;  but  it  is  only  for  a 
plaintiff  and  not  for  a  defendant,  that  such  a  judgment 
can  be  ordered  (Smith  v.  Smith,  4  Wend.  468  ;  Scher- 
merhorn  v.  Schermerhorn,  5  lb,  614 ;  Bellows  ».  Shan- 
non, 2  Hill,  86 ;  Brown  v.  Hartford  Life  Ins.  Co.,  11 
Law  Rep.  N.  S.  726).  The  direction  in  the  present 
case  that  such  a  verdict  be  entered  for  the  defendant, 
was  therefore  unauthorized  by  the  former  practice, 
which,  if  still  in  force  in  that  respect,  is  not  enlarged 
by  the  Code  (§§  264,  265).  The  order  appealed  from,  in 
so  far  as  it  sets  the  verdict  aside,  was  correct,  and  will 
be  affirmed,  but  in  so  far  as  it  directs  a  judgment  for 
the  defendant,  non  obstante  veredicto^  it  will  be  re- 
versed.   Costs  of  the  appeal  to  abide  the  event. 

G-Boss  and  Spaulding,  JJ.,  concurred. 
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/Special  Term^Fdniary  17,  1877. 

JOHN  STUBER  against  ANTON  SCHUARTZ,  sued 
BY  THE  NAME  OF  AUGUST  SCHUARTZ. 

A  defendant  arrested  by  an  erroneous  name  is  not  necessarily  entitled 
to  have  the  o'rder  set  aside  for  the  misnomer.  The  reasons  stated. 
Power  to  amend  in  such  a  case. 

MoAdam,  J. — The  plaintiff  procured  an  order  of 
arrest  against  the  defendant,  under  the  name  of  August 
Schuartz,  in  an  action  for  a  malicious  libel  upon  the 
character  of  the  plaintiff,  and  his  patent  process  of 
making  beer.  The  libel  was  published  by  the  defend- 
ant in  a  newspaper  called  The  American  Brewer^ 
printed  in  the  German  language. 

The  defendant  now  moves  to  set  aside  the  service  of 
the  summons,  complaint  and  order  of  arrest,  upon  the 
ground  that  the  service  was  made  upon  Anton  Schuartz, 
a  person  not  named  or  described  as  defendant  in  the 
action.  It  is  conceded  that  the  person  served  with  i)roc- 
ess  and  arrested  under  the  order  was  the  person 
intended  to  be  described  as  defendant.  This  being  so, 
the  maxim  Nil  facit  error  nominis  cum  de  corpore 
constat  applies.  The  rule  is  settled  that  the  misnomer 
of  the  defendant  in  the  summons  will  not  authorize  a 
motion  to  set  it  aside,  the  remedy  being  by  plea  in 
abatement  (Miller  v.  Stettiner,  7  Bosw.  692  ;  22  How, 
Pr,  518 ;  Traver  v.  Eighth  Ave.  R.  R.  Co.,  3  Trans, 
App.  203 ;  6  Abb.  N.  8,  46 ;  and  ,see  6  Bob.  470 ;  45 
Barb.  .10 ;  20  N.  T.  362).  This  disposes  of  the  motion 
to  set  aside  the  service  of  the  summons  and  complaint, 
adversely  to  the  defendant. 

The  question  raised  as  to  the  order  of  arrest  will 
require  more  consideration.     In  regard  to  the  alleged 


N.  Y.  MARINE  CT.,  Sp.  T.,  Feb.,  1877.     Ill 

Stuber  o.  Schuartz. 

misnomer,  it  may  be  said,  that  in  our  utilitarian 
age,  errors  and  mistakes  in  matters  of  form  and  even 
of  substance  may  be  cured  by  amendment  if  presented 
in  due  time,  and  the  party  proceeded  against  is  not 
materially  prejudiced  by  the  amendment  sought  to  be 
made.  Section  176  of  the  Code  provides  that  "the 
court  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  tn  the  pleadings  or  proceedings,  which 
shall  not  affect  the  substantial  rights  of  the  adverse 
party  ;  and  that  no  judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect.'' 

Section  173  of  the  Code  provides  that  "the  court 
may,  before  or  after  judgment,  in  furtherance  of  jus- 
tice, and  on  such  terms  as  may  be  proper,  amend  any 
pleading^  process^  or  'proceeding^  by  adding  or  strik- 
ing out  the  name  of  any  party,  or  by  correcting  a  mis- 
take in  the  name  of  a  party ^  or  a  mistake  in  any  other 
respect."  Under  these  liberal  provisions  of  the  Code 
the  courts  have  exercised  an  almost  unlimited  power  of 
amendment  before  trial  (see  notes  to  section  173  of  the 
Code),  and  there  can  be  but  little  doubt  of  the  power 
to  amend  the  summons,  complaint,  and  order  of  arrest 
herein,  by  striking  therefrom  the  inexact  name  of 
"  August"  and  inserting  in  lieu  theneof  the  true  one — 

"Anton." 

Th^  defendant's  counsel  has  called  my  attention  to 
cases  in  which  he  claims  that  the  existence  of  this 
power  of  amending  an  order  of  arrest  has  been  denied 
(Miller  v.  Foley,  28  Barb,  630  ;  Griswold  v.  Sedgwick, 
6  Cow,  456;  Scott  v.  Ely,  4  Wend.  566;  Meade  v. 
Haws,  7  Cow.  332;  Holley  v.  Mix,  3  Wend.  350; 
Gurnsey  v.  Lowell,  9  Id,  319).  These  cases  will  be 
considered  in  order.  In  Miller  li.  Foley  {supra\  it  was 
held  that  where  a  warrant,  issued  by  a  justice  of  the 
peace,  recited  a  complaint  against  John  R.  Miller,  for 
a  felony,  and  commanded  the  oflScer  to  arrest  "the 
said   William  Miller,"  it  afforded  no  justification  to 
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the  officer  for  the  arrest  of  John  R.^  although  it  was 
proved  that  he  was  the  person  intended.  The  process 
in  that  case  was  by  criminal  warrant  for  a  felony  com- 
mitted by  John  R.  Miller,  and  for  this  crime  of  ''John 
R."  the  officer  was  commanded  to  arrest  WiUmm 
Miller.  The  court  properly  held  that  the  warrant 
furnished  no  justification  to  the  officer.  The  question 
of  misnomer,  it  will  be  observed,  did  not  arise  in  a 
civil  action  between  the  parties  to  the  Record,  who 
might  have  availed  themselves  of  the  statute  of  jeo- 
fails and  of  the  liberal  provisions  of  the  Code  in  regard 
to  amendments,  but  arose  on  a  criminal  warrant  be- 
tween the  i)arty  arrested  and  the  officer.  No  amend- 
ment was  allowable  by  law  in  such  a  case  or  under 
such  circumstances,  and  hence  the  officer  had  only 
the  unamendable  warrant  to  fall  back  on  for  protec- 
tion, and  it  furnished  no  justification  under  the  author- 
ities. The  present  is  a  civil  action,  the  proper  parties 
are  before  the  court,  it  has  complete  jurisdiction  over 
them,  and  the  sections  of  the  Code  before  cited  have 
full  application  to  their  action  so  far  as  the  error  in 
name  is  concerned,  and  it  is  amendable  by  force  of 
their  provisions.  The  cases  cited  in  the  opinion  in 
28  Barbour^  supra^  were  all  of  them  c^es  ot  criminal 
arrest,  and  arose  between  the  party  arrested  and  the 
officer  making  the  arrest.  The  officer,  when  sued,  jus- 
tifies under  his  process,  and  if  sued  by  John  Jones  for 
unlawful  arrest,  a  wan-ant  for  the  apprehension  of 
Samuel  Jones  would  not  on  its  face  justify  the  arrest 
of  ''  John."  In  the  action  against  the  officer,  there  is 
no  power  of  amendment  nunc  pro  tuTic  or  otherwise, 
and  the  officer  is  not  permitted  aliunde  to  prove  that 
the  warrant  was  intended  for  some  one  not  named  in 
it ;  or  otherwise  the  writ  in  the  hands  of  an  ignorant 
or  perverse  officer  might  be  made  the  means  of  op- 
pressing innocent  people  whom  the  magistrate  had  no 
intention  of  imprisoning.     It  might  be  considered  as 
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clothing  a  purely  ministerial  oflScer  with  magisterial 
powers  which  the  law  never  intended.  The  officer  who, 
in  such  a  case,  arrests  a  person  not  named  in  the  writ 
is  defenseless  to  an  action  by  the  injured  party  for  the 
wrong— the  warrant,  while  useful  in '  mitigating  the 
damages,  furnishing  no  defense. 

c  Griswold  v.  Sedgwick  (6  Caw.  456,  supra)  was  an 
action  against  an  officer,  who,  on  a  warrant  against 
Samuel  D.  Griswold,  arrested  Daniel  8,  Griswold,  and 
this  case  is  not  (for  the  reasons  suggested  in  reference 
to  the  former  one)  an  authority  sustaining  the  position 
claimed  by  the  defendant  herein. 

Scott  V,  Ely  (4  Wend,  556,  supra)  was  an  action 
against  an  officer,  and  it  was  there  held  that  a  mis- 
nomer in  the  warrant  of  the  person  arrested  subjects 
the  actors  to  an  action  for  false  imprisonment. 

Meade  v.  Haws  (7  Cow.  332,  supra)  was  an  action  of 
trespass  for  false  imprisonment,  and  the  court  reiter- 
ated the  rule  laid  down  in  the  preceding  cases,  that  the 
arrest  of  a  person  by  the  wrong  name  cannot  be  justified 
by  the  officer,  unless  it  be  shown  that  the  party  arrested 
was  known  as  well  by  the  one  name  as  the  other. 

The  other  causes  cited  were  of  a  similar  character, 
and  reaffirm  the  same  views. 

The  distinction  heretofore  pointed  out  is  illustrated 
by  the  rule  laid  down  in  two  cases,  one  of  which  was 
referred  to  before  (Griswold  v.  Sedgwick,  6  Cow. 
456).  In  this  case  it  was  held  that  although  the  officer 
had  no  right  to  arrest  Daniel  8.  Gregory  upon  a  war- 
rant issued  against  Samuel  8.  Griswold,  that  the  rule 
would  have  been  otherwise,  in  the  case  of  an  execution 
against  one  by  a  wrong  name,  who  appears  in  the  suit^ 
and  omits  to  plead  the  misnomer  in  abatement.  In 
Parnham  v.  Hildreth  (32  Barb.  277),  the  supreme  court, 
after  holding  that  a  judgment  and  execution  against 
Freeman  Hildreth,  will  not  authorize  a  sale  of  the 
property  of  Truman  Hildreth,  although  the  latter  may 
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be  the  individual  intended,  decided  that  where  a  de- 
fendant, sued  by  a  wrong  name^  fails  to  appear  in  the 
action,  he  does  not  waive  his  right  to  object  to  the  mis- 
nomer, after  judgment  and  execution  ;  but  concedes 
tliat  he  would  have  waived  the  objection  if  he  had 
appeared  and  not  raised  it  by  plea. 

In  Crawford  v,  Satchwell  (2  Strange^  1218)  it  was 
held  that  if  the  defendant  omits  to  plead  a  misnomer,  he 
may  be  taken  in  execution  by  the  wrong  name.  This 
has  been  the  recognized  law  for  over  one  hundred  years, 
with  the  single  exception  that  the  defendant's  failure 
to  appear  in  the  action  does  not  amount  to  a  waiver  of 
the  right  to  object  to  the  misnomer  after  judgment. 

In  the  pi'esent  case  the  defendant  has  appeared, 
and  has  not  yet  interposed  any  formal  plea  in  the 
action,  and  the  question  is  raised  upon  mere  motion. 
The  misnomer  is  not  fatal.  The  error  falls  within  the 
remedial  i)rovisions  of  the  Code,  before  referred  to,  re- 
specting amendments,  and  may  be  corrected  there- 
under. The  defendant  also  cites  Sanchez  de  Agreda  v. 
Capt.  Faulberg  (3  B.  D,  Smithy  178)  as  an  authority 
pertinent  to  the  question  under  consideration.  I  have 
not  discovered  its  applicability. 

It  is  a  decision  respecting  the  power  possessed  by 
the  marine  court  in  1854,  upon  warrants  of  arrest 
issued  under  the  laws  of  1813.  The  case  under  con- 
sideration is  not  founded  under  that  act,  but  under 
the  liberal  provisions  of  the  Code.  Those  provisions 
bad  no  application  to  the  warrant  issued  under  the  act 
of  1813,  and  the  common  pleas  so  decided.  They  have 
everything  to  do,  however,  with  the  "order  of  arrest" 
issued  herein  by  express  statute,  under  the  provisions 
of  the  Code  itself. 

In  the  case  of  Steinberg  v.  Worms,  a  motion,  similar 
to  the  present,  was  made  in  the  New  York  superior 
court,  and  Chief  Justice  Monell  filed  the  following 
opinion : 
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"  MoNELL,  Ch.  J. — I  am  satisfied  that  the  person 
arrested  in  this  action  is  the  person  who,  it  is  alleged, 
made  the  false  representations  and  purchased  the 
goods ;  and  he  has  not  succeeded,  on  this  motion,  in 
satisfying  me  that  he  ever  disclosed  to  the  plaintiff 
that  he  was  purchasing  for  his  son.  The  goods  were, 
therefore,  sold  to  him  by  and  in  the  name  of  Julius 
Worms. 

*'The  misnomer  of  the  defendant  is  of  no  impor- 
tance if  the  right  party  is  served,  and  the  title  of  the 
action  can  be  amended  if  necessary. 

"Being  satisfied  that  the  person  arrested  is  the 
proper  party,  and  that  the  fraud  as  against  him  is 
sufficiently  established,  I  cannot  discharge  the  order 
of  arrest,  merely  because  he  is  prosecuted  by  a  wrong 
name. 

"  Motion  denied,  with  costs." 

This  authority  is  in  point,  and  I  have  inserted  the 
opinion  in  full  because  I  have  not  been  able  to  find  it 
reported.  I  have  therefore  concluded  to  vacate  the 
order  of  arrest  herein,  unless  within  three  days  the 
plaintiflE  amends  the  summons,  complaint  and  order 
of  arrest  nunc  pro  tunCy  by  the  insertion  therein 
of  the  name  of  "Anton"  instead  of  "August" 
Schuartz.  Upon  making  this  amendment  the  motion 
to  vacate  the  arrest  will  be  denied.  No  costs  allowed 
to  either  party  on  this  motion. 

The  provision  of  the  former  Code  was  that  when  the  plaintiff  is 
ignorant  of  the  name  of  the  defendant,  such  defendant  may  be  desig- 
nated in  any  pleading  or  proceeding  by  any  name ;  and  when  his  true 
name  shall  be  discovered ,  the  pleading  or  proceeding  may  be  amended 
accordingly. 

The  statute  revision  commissi  on  ers^  in  their  desire  to  meet  every 
objection,  sound  or  unsound,  ^hich  has  been  raised  against  the  stat- 
utes embodied  in  their  draft,  observed  that  in  one  case  an  acute  and 
technical  judge,  by  way  of  dictum,  said  that  an  attachment  might  be 
vacated,  because  the  initial  only  of  the  first  name  of  the  defendant 
was  tteed  (Frank  v,  Levie,  5  Bobt.  600).     They  accordingly  modified 


116  CITY  COURT  REPORTS. 

Stuber  v.  Schuartz. 

the  statute  in  two  respects.  They  extended  it  to  the  case  where  ft 
part  of  the  name  is  unknown ;  and  allowed  a  fictitious  name  to  be 
used  when  the  whole  name  is  unknown ;  and  where  a  part  is  known 
they  allowed  that  part,  with  an  identifying  description,  to  be  used. 

The  object  of  process  is  to  inform  the  party  on  whom  it  is  served, 
or  for  whose  eye  it  is  published,  that  it  relates  to  him.     A  summons 

published  in  the  papers  addressed  to Smith  is  a  very  inadequate 

notice.  If  the  whole  name  of  a  known  person  is  unknown,  a  ficti- 
tious name  may  be  used,  otherwise  there  would  bp  a  denial  of  process ; 
but  if  the  surname  is  known,  the  statute  requires  such  a  description 
as  may  aid  the  defendant  to  know  that  he  is  intended. 

If  he  bears  any  relation  to  a  party  fully  named,  he  may  be  identi- 
'fied  by  stating  that  relation ;  if  he  bears  any  relation  to  the  property 
which  is  the  subject  of  the  action,  he  may  be  identified  by  that — ns, 
for  instance,  *'  the  occupant  of  premises  "  designated.  Any  designa- 
tion within  the  pleader's  power,  which  affords  reasonable  means  of 
identification,  is  enough.  This  is  according  to  the  English  practice. 
In  one  case,  where  a  babe  was  a  necessary  party,  the  fattier  and 
mother  refused  to  have  her  baptized,  in  order  to  embarrass  the 
issue  of  process  against  her.  In  that  case,  the  form  of  description 
approved  by  the  vice-chancellor.  Sir  John  Leach,  was  to  designate 
her  on  the  subpoena  as  '^the  youngest  female  child  of  her  father  and 
mother. '^  In  one  case,  in  this  State,  the  owner  of  a  seine  in  the 
Hudson  river  sued  the  skipper  of  a  sloop  for  running  over  his  net, 
and  Harris,  J.,  said  that  the  designation  of  defendant  as  ''the 
man  in  command  of  the  sloop  Hornet "  would  be  good  (4  How,  Pr, 
97). 

''Description"  in  the  statute  is  not  to  be  taken  in  the  popular 
sense,  but  in  the  legal  sepse — not  a  word  picture  of  personal  appear- 
ance, but  an  identifying  phrase. — DaUy  lUgUter,  March  16,  1878. 

The  question,  "  What's  in  a  name  ?"  is  sometimes  asked.  Youth- 
ful parties,  when  called  upon,  for  the  first  time,  to  give  suitable  des- 
ignations to  small  but  active  pieces  of  humanity,  are  often  at  a  loss 
what  to  say.  To  the  propounders  of  the  above  query,  and  to  those 
who  have  the  weighty  duty  referred  to  placed  upon  them,  I  especially 
dedicate  this  article  as  a  dog-days'  meditation. 

The  law  sapposes  evei-y  one  to  be  designated  and  known  by  two 
names,  one  enjoyed  by  him  in  common  with  the  other  members  of  his 
family,  be  it  Jones,  Smith  or  Robinson ;  the  other  his  exclusive  prop- 
erty, and  given  him  at  his  baptism,  be  it  Tom,  Dick  or  Harry  (Frank 
V,  Leir,  5  Bobt,  [N,  T.]  599).  The  days  when  it  was  sufficient  for  a 
man  to  be  called  Husy,  Busy,  or  Moses,  have  been  left  behind  in  the 
onward  march  of  time :  and,  on  the  other  hand,  the  exertions  qf  the 
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Puritans  in  bestowing  such  names  upon  their  children  as  *'  Job-rackt- 
out-of-the-asshes/'  and  **  If-Qod-had-not-died-for-tbee-thon-wouldst- 
have-been-damned  Dobson/'  and  of  the  lordly  aristocrats  of  the  old 
world,  in  decorating  their  hopeful  scions,  at  their  baptisms,  with  such 
word  chains  as  *^  John  George  Henry  Douglas  Sutherland  Campbell,^' 
would  be  entirely  thrown  away  were  the  infants  laden  with  such 
appellations-grievous-to-beborne  residents  within  the  empire  shaded 
by  the  star-spangled  banner;  for  the  law,  as  administered  in  America, 
panders  not  to  the  pride  of  those  who  would  thus  stigmatize  their 
children,  but,  with  Republican  simplicity,  knows  of  one,  and  only 
one,  Christian  name;  it  treats  the  insertion  or  omission  of  a  middle 
name  with  the  same  indifference  that  a  Liberian  mammoth  would  a 
fly  crawling  upon  its  pachydc*rmatous  hide  (Edmondson  d.  dtate,  17* 
Ala,  179;  Thompson  a.  Lee,  12 //?.  242;  Hendershott  «,  Thompson, 
1  Morr.  [loicd]  186;  States.  Martin,  10  Mo.  391;  Hart  t>.  Lindsay,  17 
N.  H.  235;  Kings  t>.  Hutchins,  28  Id.  561;  Delts  «.  Kinney,.  15  N.  J. 
L,  130;  Allen  v.  Taylor,  26  Vt.  599).  If  inserted  in  the  most  formal 
document,  the  law  rejects  it  as  surplusage  (Choen  v.  State,  52  Ind. 
847) ;  and  with  supreme  unconcern  suffers  a  woman  called  in  a  deed 
Margaret  A.  Gettings,  to  subscribe  her  name  as  Margaret  S.  Qettings 
(Erskinev.  Davis,  25  lU,  251). 

It  will  be  well  for  godfathers  and  godmothers,  and  such  like  peo- 
ple, to  bear  in  mind  that  a  name  is  the  word  by  which  a  person  is  to 
be  known  or  distinguished,  and  that  to  be  of*much  use  it  should  be 
such  as  will  indicate  the  sex  of  the  owner  thereof.  This  was  forcibly 
impressed  upon  somebody's  mind  by  the  circuit  court  of  the  District 
of  Columbia  some  years  ago  in  this  manner :  An  individual  of  color 
held  in  bondage  presented  to  the  court  a  petition  praying  to  be  granted 
his  or  her  (the  gender  of  the  pronoun  we  should  use  is  unluiown  to 
us)  freedom.  The  person  who  flattered  himself  that  he  was  the  owner 
of  this  valuable  child  of  Ham  opposed  the  prayer  of  the  petition  on 
the  ground  that  the  petitioner  had  been  lawfully  imported  under  an 
act  of  the  State  of  Maryland  (chapter  .67  of  1796).  This  statute 
required  that  a  list  of  all  imports  of  this  kind  should  be  prepared, 
specifying  the  sex  of  each.  On  the  list  the  colored  individual  in 
question  figured  under  the  name  of  **  Jo,"  only  this  and  nothing  more. 
Thereupon  the  court  decided  that  the  list  did  not  properly  designate 
Jo's  sex,  so  that  (not  knowing  more  than  the  judges,  we  must  repeat 
the  name),  Jo  was  entitled  to  (again  we  cannot  avail  ourselves  of  a 
pronoun)  Jo's  freedom  (Crawford  v.  Slye,  4  Granch  C.  Ct.  457). 

One  would  think  that  the  name  **  Jo"  would  be  the  height  of 
brevity,  but  lawyers  learn,  from  their  interesting  books,  that  it  has 
been'surpansed ;  that  on  one  occasion  Lord  Cam[)bell  remarked  that 
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he  had  been  informed,  by  a  pei-son  of  most  credible  authority,  that 
within  his  own  knowledge  au  individual  had  been  baptized  by  the 
name  of  T  (Reg.  v.  Dale,  15  Jur.  657;  5  E.  L,  dt  E,  360).  Wliat 
would  one  expect  tifter^.T?  Surely  no  name  can  be  shorter  I  Yea, 
indeed  !  We  read  in  a  book  called  6  Manning,  Granger  A  8cutV»  Re- 
ports,  Mr.  Corrie,  while  arguing  learnedly  in  a  case,  used  these  words: 
**  Mr.  Unthank  sayh  he  knows  a  person  who  was  christened  I "  (Kin- 
nersley  v.  Knott). 

While  thus  we  have  it  on  good  authority  that  I  and  T  have  been 

used  as  bona  fide  Christian  names,  we  are  told,  on  the  other  hand, 

that  W  certainly  cannot  be  a  name  of  baptism  (Nash  v.  Calder,  5  M., 

O,  d  8.  177).     Mr.  William  Henry  W.  Calder  was  the  gentleman  who 

*drcw  forth  this  decision  from  the  court. 

Severe  has  been  the  conflict  waged  over  the  question  of  tlie  legality 
or  illegality  of  these  one- letter  names.  Equal  justice  has  not  been 
meted  out  to  all  the  alphabet  alike;  favors  have  been  showered  on 
some  letters  that  have  been  denied  to  others;  A  and  its  associates 
have  been  assigned  posts  of  honor,  from  which  B  and  his  clan  have 
by  many  been  excluded,  and  the  dignity  of  forming  Christian  names 
by  themselves  has  been  conceded  to  the  vowels  by  all,  while  many 
have  refused  tiiat  distinction  to  the  more  numerous  but  the  less-able- 
to-assist-themselves  consonants. 

In  an  English  case  it  was  decided  that  a  vowel,  which  (as  the 
court  said)  is  in  itself  %  word,  and  may  be  pronounced  by  itself,  may 
l)e  a  name,  though  a  consonant,  which  is  incapable  of  being  sounded 
without  the  addition  of  a  vowel,  cannot  (Lomax  v.  Tandels,  6  if.,  G, 
ik  8.  577).  This  decision  arose  out  of  a  discussion  over  the  name  of 
Mr.  I.  Shakespeare  Williams.  Judge  Coltman  said  that  **I"  might 
be  a  Christian  name;  while  Mat^lr,  J.,  remarked  that  he  thought 
they  were  at  liberty  to  assume  that  the  man's  true  Christian  name  was 
**I.  Shakespeare." 

In  a  subsequent  case,  however,  Ix)rd  Campbell,  when  an  objection 
was  made  to  a  recognizance  taken  before  Lee  B.  Townshcnd,  Esq., 
and  I.  H.  Harper,  Esq.,  that  only  the  initials  of  the  Christian  names 
of  the  justices  were  mentioned,  remarked:  ^'I  do  not  know  that 
these  are  initials;  I  do  not  know  that  they  (the  justices)  were  not 
baptized  with  those  names,  and  I  must  say  that  I  cannot  acquiesce  in 
the  distinction  that  was  made  in  Lomax  v.  Tandels,  that  a  vowel  may 
be  a  name  but  a  consonant  cannot.  I  allow  that  a  vowel  may  be  a 
Christian  name,  and  why  may  not  a  consonant  ?  Why  might  not  the 
parents,  for  a  reason  good  or  bad,  say  that  their  child  should  be 
baptized  by  the  name  of  B,  C,  D,  F,  or  H?  I  am  just  informed  by  a 
person  of  most  credible  authority,  that  within  his  own  knowledge  a 
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person  has  been  baptized  by  the  name  of  T."  And  in  this  opinion  of 
the  chief,  Justices  Patterson,  Wiohtman  und  £rlb  concurred 
(Reg,  V.  Dale,  15  Jur.  657;  5  E.  L.  d  E.  380). 

The  point  was  discussed  with  considerable  learning  and  humor  in 
the  case  of  Kinnerslcy  «.  Knott  (7  C,  B.  980).  There  Mr.  Sergeant 
Talfourd  contended  earnestly  that  a  defendant  called  ''John  M. 
Knott'^  was  not  legally  and  properly  designated,  saying  that  the 
letter  M,  standing  by  itself,  could  not  be  pronounced,  and  meant 
nothing,  but  that  in  this  connection  it  meant  something,  and  that 
that  something  ought  to  be  stated,  for  the  law  forbade  the  use  of 
initials  in  pleadings.  He  asked  the  court  if  they  would  not  most  as- 
suredly hold  a  pleading  to  be  bad  if  a  man  of  the  name  of  John 
Bobbins  was  described  by  the  name  of  *^  John  ^^  and  the  figures  of  a 
couple  of  red-breasts?  (The  court  did  not  deign  to  answer  the  query.) 
The  learned  sergeant  insisted  that  the  declaration  in  question  should 
be  held  bad  because  it  either  put  a  sign  for  one  of  the  defendant's 
names,  or  described  it  by  the  initial  letter.  A  consonant,  lie  urged, 
by  itself,  is  a  mere  sound  without  meaning;  the  letter  H,  indeed,  by 
the  custom  of  London  and  some  other  places,  had  no  sound  at  all, 
though  elsewhere  it  often  protruded  itself  on  all  occasions;  but  Mr. 
Robinson,  in  reply,  admitted  that  every  Englishman  had  a  right  to  be 
called  by  every  name  given  him  at  his  baptism  (here  Mr.  Justice 
Maule  remarked  that  he  once  knew  a  sheriff  named  John  Wanly  Saw- 
bridge  Erie  Drax),  but  in  this  case  he  su^piitted  it  was  not  shown 
that  the  right  had  been  invaded.  He  said  he  kuewof  a  bank  director 
christened  Edmond  R  Robinson ;  that  even  if  letters  did  not  stand 
for  names  in  England,  Jews,  Turks  or  heathens  might  use  such  short 
names.  How,  he  asked,  are  such  designations  as  M'Donald, 
MTaggart,  D'Harcourt,  D'Horsey  to  be  set  out  in  pleadings  ?  But 
the  court  was  against  admitting  M  to  be  a  name.  Justice  Maulb 
remarked  that  vowels  might  be  names,  and  that  in  Sully's  Memairs  a 
Monsieur  D'O  is  spoken  of;  but  that  consonants cpuld  not  be  so  alone, 
as  they  require  in  pronunciation  the  aid  of  vowels;  and  the  chief 
justice  said  that  the  courts  had  decided  that  they  would  not  assume 
that  a  consonant  expresses  a  name,  but  that  it  stood  for  an  initial 
only,  and  that  the  insertion  of  an  initial  instead  of  a  name  was  a 
ground  of  demurrer.  (This  last  point  is  now  varied  by  statute.) 
— Pittsburgh  Law  Journal,  August,  1876. 

So  much  for  the  view  taken  in  England  concerning  the  poor  con- 
sonants. They  have  had  wai-m  advocates  on  this  side  of  the  water. 
In  Tweedy  v.  Jarvis  (27  Conn.  02),  the  defendant  pleaded  in  abatement 
the  non-joinder  of  Mr.  Hickock.  The  plaintiff  replied  that  the  pica 
was  insufficient,  as  the  Christian  name  of  that  individual  was  not 
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given,  but  he  was  designated  as  J.  W.  Hickock  only.  In  deciding 
this  knotty  point,  Stobrs,  Ch.  J. ,  discussed  the  question  elaborately. 
We  will  quote  some  of  his  words:  "While  it  is  well  settled,"  he  re- 
marked, ''in  the  books,  that  a  letter  of  the  alphabet,  which  is  a 
vowel,  may  be  the  nante  of  a  person,  there  is  a  contrariety  in  tbe 
cases  on  the  question  whether  one  of  those  letters,  which  is  a  con- 
sonant, can  constitute  a  name,  for  the  reason  that  a  consonant,  unlike 
a  vowel  (which  is  a  simple  and  perfect  sound  by  itself),  is  a  letter 
which  cannot  be  sounded,  or  can,  at  most,  but  be  imperfectly  sounded 
by  itself,  and  represents  only  a  compound  sound,  the  expression  of 
which  by  the  voice  requires  its  connection  with  a  vowel;  and,  there- 
fore, that  a  consonant,  not  being  able  to  be  pronounced  by  force  of 
Jts  own  character,  so  to  speak,  must  be  spelled  out  in  writing  by  its 
being  conjoined  with  a  vowel,  in  order  that  a  perfect  sound  may  be 
produced.  It  is  said  that  A,  being  a  perfect  and  simple  sound,  may 
be  u  name,  but  that  B,  being  a  consonant,  and  producing  no  sound, 
unless  it  be  spelled  with  a  vowel  which  shall  represent,  and  in  the 
pronunciation  of  the  two  conjointly  produce,  some  sound,  cannot 
(Miller  ».  Hoy,  2  Ex,  14:  Nash  v.  Calder,  aupra;  Reg.  v.  Dale,  iupra). 
If  we  should  adopt  the  distinction  made  in  some  of  these  cases 
between  a  vowel  and  a  consonant,  and  should  further  be  of  the 
opinion  that  the  letter  J,  by  which  the  Christian  name  of  Mr.  Hickock 
is  designated,  is  to  be  deemed  a  consonant,  the  result  would  of  course 
be  that  that  letter  could  not  constitute  any  name,  and  therefore  that 
the  plea  is  defective.  Whether,  however,  that  letter  should,  as  used 
in  the  plea,  be  considered  a  vowel  or  a  consonant,  might  still  give 
rise  to  debate,  as  that  letter  is  only  another  form  of  I,  which  we  are 
told  by  lexicographers  is,  in  England,  both  a  vowel  and  a  consonant. 
We  should,  however,  probably  have  no  cjifficulty  in  pronouncing  it 
to  be  a  consonant,  as  it  is  only  when  used  as  such  that  I  is  changed 
to  that  particular  form.  But  as  applicable  to  the  present  subject  we 
see  no  sensible  or  rational  ground  for  any  distinction  between  a  vowel 
and  a  consonant,  and  think  that  either  of  them  may  be  a  name,  and 
that  name  is  denoted  by  the  sound  by  which  it  is  called  or  pronounced 
when  it  is  spoken  or  uttered  audibly  as  a  letter.  'Letters,'  as  said 
by  Judge  Evans  {o  Rich,  828),  *  are  the  representatives  of  sounds,' 
and  with  him  we  are  wholly  unable  to  see  any  reason  why  a  simple 
sound  may  be  represented  by  a  letter,  but  a  compound  sound  may 
not.  The  one  conveys  as  clear  an  idea  to  the  mind  as  the  other. 
According  to  the  common  mode  of  speech,  a  consonant,  when  it  is 
used  alone,  standing  by  itself,  is  pronounced  by  the  name  of  the 
letter,  unless  it  is  used  as  standing  for  some  other  word,  and  when  it 
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is  used  to  designate  a  particular  persoD,  as  it  frequently  is,  the  name 
of  the  letter  is  given  to  him.'^ 

In  Pierce's  interesting  memoir  of  Charles  Sumner,  we  are  told 
that  in  that  illustrious  statesman's  first  case,  the  defense  of  one 
Alissandro  Gherardin,  one  of  the  chief  points  was  that  the  surname 
ended  with  an  n,  instead  of  an  r,  as  written  in  the  indictment. 

We  are  informed  by  Mr.  V.  C.  Malins,  that  Thomas  and  Tom  are 
only  different  forms  of  the  same  name  {L.  R.  7  C7A.  D,  198).  As  long 
ago  as  the  days  of  Guy  Fawkes,  it  was  decided  that  Piers  and  Peter, 
Saunders  and  Alexander^  Jane  and  Joan,  Jean  and  John,  Qarret,  Gerat 
and  Gerrald,  are  the  same  names,  but  Balph  and  liandaUj  Randulpkus 
and  RandolphuHy  Sihel  and  Isabella  are  distinct  (2  Boll.  Abr.  155).  In 
Illinois,  May  and  Mary  are  held  to  be  different  names  (Kennedy  o. 
Merriam,  70  III.  228).  So  are  Bart  and  Bartholomew  (29  III.  608), 
and  Henri/  and  Hairy  (21  Id.  535). 

If  a  man  writes  the  letters  '*  Jr."  after  his  name,  they  are  not  con- 
sidered as  forming  any  part  of  it  (Headly  v.  Shaw,  89  III.  856;  State 
f).  Grant,  21  Me.  171;  State  c.  Weare,  38  N.  H.  8l4;  People  v.  Cook, 
14  Barb.  250).  But  where  two  persons  possess  the  same  name,  when 
the  name  is  used  it  will  be  presumed  that  the  elder  one  is  the  one 
meant;  but  of  course  the  presumption  may  be  rebutted  by  evidence 
that  it  was  intended  otherwise  (Bate  «.  Burr,  4  Harr.  [Del.]  180; 
Brown  T.  Benight,  3  Blfickf.  [Ind.]  39). 

Every  one  must  have  two  names,  one  that  of  his  family,  the  other 
his  baptismal  one.  Old  Bacon  says  that  it  is  repugnant  to  the  rules 
of  the  Christian  religion  that  there  should  be  a  Christian  without  a 
name  of  baptism  (4  Bacon'^s  Abr.  752).  If  either  name  is  unknown, 
the  law  allows  one  to  be  designated  by  two  fictitious  cognomens  in 
legal  proceedings  in  the  State  of  New  York  (Frank  v.  Levie,  5  Bcibt. 
{N.  r.]  599). 

In  the  good  old  days  of  yore,  though  a  person  could  not  have  two 
Christian  names  at  one  and  the  Sfvme  time,  that  is,  could  not  be  called 
John  or  James,  yet  he  could,  according  to  the  rules  of  the  Church  of 
England,  receive  one  name  at  his  baptism,  and  another  when  he  was 
confirmed;  for  no  one  was  forced  to  abide  by  the  name  given  him  by 
his  godfather  and  godmother,  wlien  ho  came  himself  to  make  a  public 
profession  of  his  religion.  But  he  did  not  by  taking  the  new  name 
lose  the  old  one  (4  Bacon's  Abr.  753). 

On  one  occasion  a  man  sued  as  "Jonathan  otherwise  John,"  de- 
murred to  being  so  called,  but  Lord  Ellenborouoh  refused  to  inter 
fere,  as    ho    said  that    for  all  that    appeared  to  him,    "Jonachan 
otherwise  John,"  might  be  all  one  Christian  name,  and  he  would  not 
intend  that  it  was  not;  that  names  as  fanciful  as  "otherwise"  fre- 
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quently  occurred  (Scott  v.  Soans,  8  Matt,  111).  The  courts  will  not 
suppose  that  ''Mr.'^  before  a  mau's  name  is  his  Christian  name, 
although  Mr.  Hugh  Hitt  once  tried  hard  to  persuade  them  to  do  so 
(Gatty  f).  Field,  9  Ad.  &  E.  N.  S,  631). 

Men  generally  assume  and  keep  the  name  of  their  parents  (women 
get  rid  of  it  as  soon  as  possible) ;  but  doing  so  is  purely  optional,  and 
a  matter  of  civility  to  the  authors  of  their  being.  Family  names  are 
not  copyrighted,  nor  are  they  trademarks  which  a  person  can  be  pun- 
ished for  infringing.  Old  Jones's  son  is  not  bound  to  continue  to  be 
a  Jones  all  the  days  of  his  life,  nor  can  anything  be  done  to  him  if  he 
takes  to  himself  the  name  of  Smith  or  Robinson,  and  any  contract  or 
obligation  entered  into  by  or  with  young  Smith  or  Robinson  {nee 
Jones),  in  his  newly-acquired  name,  or  any  grant  or  devise  to  him,  is 
as  binding  and  effectual  to  all  intents  and  purposes,  anything  sup- 
posed to  the  contrary  notwithstanding,  as  if  in  the  contract,  obliga- 
tion, deed  or  devise,  he  had  been  called  by  the  name  of  his  pater- 
familias. The  ooui*t  said  this  when  Mr.  Snook  applied  for  leave  to 
change  his  patronymic  (why  Mr.  S.  should  have  been  dissatisfied  with 
his  surname  we  cannot  sec ;  it  is  uncommon,  good  old  Saxon,  and 
merely  a  contraction  for  the  dignified  name  of  Seven  Oaks,  a  town  in 
Kent,  England).  Under  the  New  York  law  (c.  464  of  1847),  a  judge 
of  the  court  of  common  pleas  may  authorize  a  change  of  name  when 
he  is  satisfied  that  the  applicant  for  the  change  will  derive  thereby  a 
pecuniary  benefit ;  the  mere  possibility  or  probability  of  such  a  benefit 
accruing  is  not  sufilcient;  it  must  be  as  clear  as  daylight  to  the  judge 
that  such  benefit  will  result  (Petition  of  Snook,  2  HUt.  [y.  Y.]  566). 

In  England,  as  Lord  Chief  Justice  Tindal  laid  down  (Danes  v. 
Lowndes,  1  Bing,  N,  G.  618),  there  is  no  necessity  for  any  application 
for  a  royal  sign-manual  to  change  a  name.  Although  that  is  a  mode 
which  persons  often  have  recourse  to  because  it  gives  a  greater  sanc- 
tion to  it  and  makes  it  more  notorious,  still  a  man  may,  if  he  pleases, 
and  it  is  not  for  any  fraudulent  purpose,  take  another  name  and  work 
his  way  in  the  world  with  his  new  name  as  well  as  he  can.  Nor  is 
there  any  necessity  for  any  legal  steps  whatever. 

As  a  final  remark  we  would  say  that  some  names,  although  differ- 
ing to  the  eye,  are  considered,  for  all  practical  purposes,  the  same, 
being,  to  the  ears  of  the  judge  deciding  the  matter,  identical  in  sound ; 
for  instance,  Chambles  and  Chambless,  Ward  t.  State  (28  Ala,  58) ; 
Conly  and  ConoUy,  Fletcher  v.  Conly  (2  Greene  [^Iowa\  88) ;  Usrey 
and  User  17,  Gresham  «.  Walker  (10  Ala,  370) ;  Rae  and  Wray,  Vance 
V,  Wray  (3  U,  C,  L.  J,  69).  But  the  auricular  appendages  of  learned 
occupants  of  the  bench  have  discovered  a  difference  in  the  sound- 
waves produced  by  pronouncing  the  words,  Comyns  and  Cummins, 
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CroickBhank  «.  Comyns  (24  lU.  602) ;  Jeffery  and  Jeffries,  Marshall  v, 
Jeffries  (1  Humph.  299);  Jacques  and  Jukes,  Jaqiies  v.  Nichols  (T.  T. 
8&4  Viet,  [Ont])'.  and  Owen  and  Orrin,  Ferry  t>.  Mathews  {T.  T, 
5  &  6  ld,)y  and  so  have  held  them  not  to  be  identical. — Albany  Law 
Journal,  vol.  18,  p.  126. 

By  a  name  in  law  must  be  understood  the  full  Christian  name,  as 
received  in  baptism,  prefixed  to  the  surname  received  from  the  parent 
ancestor.  Initials  or  middle  names  are  not  Yecognized  (Petition  of 
John  Snook,  2  HiU,  566;  People  «.  Cook,  14  Ba/rb.  259;  8  K  T.  67; 
89  Bai^.  479 ;  5  Bobt.  640). 

This  is  the  rule  in  New  York.  In  Massachusetts,  however,  the 
middle  name  is  regarded  (see  2  Mass.  Law  Bep.  No.  6). 

Upon  the  subject  of  names  generally,  see  also  7  Ameriean  Law  Beo- 
QTdy  665;  18  AJh.  L.  J,  505. 


NftD  $ork  Common  |)lta0» 

Oen&ral  Term— March,  1878. 

ELS  AS  against  ALFORD,  Treasurer. 

The  members  of  a  voluntary  unincorporated  society  are  bound  by  the 
by-laws  of  such  society,  whether  they  are  reasonable  or  not.* 

Appeal  from  judgment  of  fifth  district  court  in 
favor  of  plaintiff,  for  $66  and  costs. 

J.  P.  Daly,  J. — The  by-laws  of  the  lodge  to  which 
plain  tiif  belonged,  provided  that  a  member  who  failed 
to  have  his  accounts  paid  in  full  within  two  weeks 
after  the  last  meeting  night  in  each  quarter,  should 
be  deprived  of  benefits  for  thirteen  weeks  from  the 
time  such  payment  is  made.  Plaintiff  paid  his  dues 
for  the  quarter  ending  March  31,  1877,  on  April  16  ; 
the  last  meeting  night  of  the  quarter  was  March  27, 
1877,  the  dues  should  therefore  have  been  paid  on  or 


*  See  note  to  this  case. 
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before  April  10,  1877.  On  that  day  plaintiflE  fell  sick, 
and  so  continued  for  fourteen  weeks  thereafter.  Judg- 
ment was  rendered  in  his  favor  for  benefits  at  the  rate 
of  $5  a  week,  for  the  whole  period  of  thirteen  weeks 
from  the  time  he  fell  sick  :  this  was  exactly  what  the 
by-laws  declared  he  should  not  have,  as  the  penalty 
for  not  paying  up  within  the  two  weeks  from  the  last 
quarterly  meeting.  The  lodge  he  belonged  to  is  a 
voluntary  unincorporated  society,  and  its  members  are 
bound  by  their  own  duly  adopted  by-laws  and  regula- 
tions. No  court  has  any  power  to  relieve  members 
from  such  stipulations,  because  they  are  harsh  and  un- 
reasonable (White  0.  Brownell,  2  Daly^  329;  3  Abh. 
Pt.  N.  8.  318  ;  4  Id,  191,  et  seq.). 

The  provision  in  question  is  severe,  but  is  intended 
to  enforce  prompt  payment,  without  which  the  benev- 
olent object  of  the  lodge  must  fail.  It  appears  to  have 
been  wholly  disregarded  by  the  court  below. 

Judgment  should  be  reversed. 

Van  Hoesen,  J.,  and  Daly,  Ch.  J.,  concurred. 

SasseD Scheldt  «.  Fresco  Painters'  Union  (anttf,  p.  8),  was  the  case 
of  an  incorporated  society,  and  on  that  account  an  unreasonable  by-law 
was  held  not  binding  on  its  members.  For  further  authorities  sustain- 
ing the  law  as  laid  down  in  the  Fresco  Painters'  Union  case,  see  18 
American  Law  Register,  JV.  S,  288;  19  Alb,  L,  J.  840;  N,  T.  Daily 
Begister,  January  8,  1879;  and  see  4  English  Reports,  43.  An  unincor- 
porated society,  on  the  other  hand,  is  regarded  as  a  sort  of  copartner- 
ship, and  its  articles  of  copartnership  are  binding  on  its  members 
so  long  as  they  agree  to  be  bound  by  them. 
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^ttD  Uork  (iTommon  |)Ua$r. 

OenercU  Termr^May,  1864. 
Before  all  the  Judges. 

HENDERSON  against  BANNISTER,  et  al. 

The  defendant  served  an  offer  to  allow  judgment  to  be  taken  against 
him,  with  costs  and  disbursements  to  tlie  date  of  the  offer.  HeM^ 
that  the  plaintiff  was  not  bound  to  accept  such  an  offer,  as  he 
was  entitled  to  the  costs  and  disbursements  for  entering  judgment 
on  the  offer.     The  offer  should  be  unconditional. 

By  the  Court. — Brady,  J. — In  this  case  the  de- 
fendants offered  to  allow  judgment  to  be  entered 
against  them  for  the  sum  of  $500,  together  with  costs 
and  disbursements  up  to  date.  The  i>laintiff  recov- 
ered less  than  the  offer,  and  the  defendants  claim  the 
costs  of  the  litigation.  Are  they  entitled  to  it  ?  The 
right  to  make  the  offer  is  founded  entirely  upon  the 
statute,  and  the  consequences  of  the  offer,  once  made, 
are  also  dependent  upon  the  statute.  All  that  the 
plaintiff  acquires  by  an  offer  is  the  right  to  enter  judg- 
ment according  to  its  terms.  The  defendant  has  the 
right  to  prescribe  the  limit.  Beyond  that  the  plaintiff 
has  no  power  to  go.  In  this  case  the  defendant  liinited 
the  disbursements  to  the  date  of  the  offer.  The 
plaintiff  was  not  bound  to  accept  it.  He  was  entitled 
to  the  disbursements  upon  entering  judgment.  If  the 
offer  had  ended  with  the  word  costs,  all  the  plaintiff 
could  have  recovered  would  have  been  his  disburse- 
ments up  to  the  time  of  the  offer,  and  those  of  entering 
judgment.  The  words  which  followed,  therefore,  and 
disbursements  up  to  date,  have  a  decided  significance, 
and  determined  the  right  of  the  plaintiff  to  anything 
more.  It  is  error  to  suppose  that  they  may  be  rejected 
as  surplusage.  The  defendants  had  the  right  to  say 
what  they  were  willing  to  allow,  and  have  said  it.    To 
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insert  one  cent  beyond  the  sum  included  in  the  offer 
would  have  been  unauthorized.  Had  the  offer  been 
other  than  an  authority  from  the  defendants  to  impose 
upon  them  an  obligation  which  they  were  to  discharge, 
we  might  disregard  the  words  under  consideration. 
The  offer  should  always  be  so  distinctly  made  as  to 
leave  no  doubt  of  its  meaning  or  extent  (Post  v.  New 
York  Cent.  R.  R.  Co.,  12  How.  Pr.  552),  and  when  a 
doubt  exists  the  defendant  must  take  the  consequences. 
In  Ranney  v.  Russell  (3  Duer,  389),  the  defendant 
offered  '!  to  allow  judgment  to  be  entered  a^s^iinst  him 
in  favor  of  the  plaintiff  for  the  sum  of  'fifty  dollars." 
The  offer  was  held  to  be  a  nullity.  Bosworth,  J.,  said, 
''  to  deprive  a  plaintiff  of  the  right  to  costs  a  defendant 
must  make  an  offer  authorized  by  section  385.  It  is 
only  under  that  section  that  an  offer  can  be  made.  If 
one  is  made  which  is  not  authorized  by  it,  it  is  wholly 
nugatory,  and  may  be  treated  as  a  nullity."  It  may 
be  said  of  that  case  that  the  defendant  intended  to  give 
costs  to  the  plaintiff,  and  it  may  be  said  in  this  case 
th^t  the  defendants  actually  intended  to  allow  the  dis- 
bursements subsequent  to  the  offer,  which  were  neces- 
sary to  perfect  the  judgment.  They  have  not  said  so. 
They  have  left  the  offer,  in  that  respect,  doubtful,  at 
least,. and  the  offer  made  is  not  authorized  by  section 
385.  The  language  of  that  section  requires  the  'defend- 
ant to  offer  to  allow  judgment  to  be  taken  against  him 
for  the  sum  or  property,  or  to  the  effect  therein  speci- 
fied, with  costs.  Such  was  not  the  offer  of  the  defend- 
ants in  this  case,  and  the  appeal  must  therefore  be  dis- 
missed. I  think  the  question  presented  on  the  appeal, 
however,  depends  upon  such  facts  and  findings  as  jus- 
tify us  in  excusing  the  appellant  from  the  payment  of 
costs  of  this  appeal. 

Ordered  accordingly. 

This  case  is  reported  because  not  found  elsewhere. 


J 
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IXtm  Uork  iHarint  Court. 

Ohamben—Oetober  23,  1878. 

IRIS  C.  SWIGLEY  against  J.  ALFRED  JONES. 

Summary  proceedings  to  dispossess  a  tenant  may  ^be  maintained  under 
the  statute,  against  the  occupant  of  a  furnished  house. 

Mrs.  Iris  C.  Swigley  let  the  furnished  house,  No. 
41  West  Forty-fifth  street,  to  J.  Alfred  Jones,  from 
August  1,  1878,  till  May  1,  1879,  at  $150  per  month, 
with  the  further  proviso  that  if  Mrs.  Swigley  was 
absent  from  and  did  not  receive  board  upon  the  prem- 
ises she  was  to  be  entitled  to  the  further  sum  of  $25 
per  month.  Mrs.  Swigley  availed  herself  of  this  pro- 
vision, and  was  absent  at  Saratoga  from  August  9  to 
September  9,  and  upon  her  return  she  demanded  the 
aforesaid  $25.  It  was  not  paid,  and  she  commenced 
proceedings  to  dispossess.  The  tenant's  counsel 
claimed  that  such  proceedings  were  not  maintainable 
against  a  furnished  house.  Judge  McAdam  overruled 
this  objection,  holding  that  the  contract  was  entire, 
and  must  be  performed  in  its  entirety  ;  that  the  lease 
called  for  a  fixed  rent,  and  that  it  could  not  be  appor- 
tioned ;  and  that  the  fact  that  furniture  was  embraced 
in  the  lease  of  the  realty  did  not  defeat  the  summd.ry 
remedy  awarded  by  statute,  as  the  furniture  was  a 
mere  incident  of  the  grant,  and  the  landlord  had  judg- 
ment. 

Chattels,  such  as  farming  implements  and  furniture,  may  be 
demised.  So  may  a  flock  of  slicep  or  other  live  animals  (1  Piatt  on 
Leases^  26).  These  incorporeal  hereditaments  are  but  incidents  when 
included  in  a  grant  of  the  realty. 

At  common  law,  a  landlord  might  distrain  for  rent  in  arrear,  but 
only  on  a  demise  of  corporeal  hereditaments  {Archibald  on  Landlord 
and  Tenant^  marg.  106),  but  the  landlord  nevertheless  might  distrain 
for  the  rent  of  ready  furnished  lodgings  (Newman  t?.  Anderton,  2 
Basanquet  db  Puller^s  New  Bep,  224),  for  the  rent  was  holden  to  issue 
out  of  the  realty  alone.     Chief  Justice  Maksfield,  in  the  above  case, 
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said,  '*It  must  occur  constantly  that  the  value  of  demised  premises  is 
increased  by  the  goods  upon  the  premises,  and  yet  the  rent  reserved 
still  continues  to  issue  out  of  the  house  or  land,  and  not  out  of  the 
goods;  for  rent  cannot  issue  out  of  goods." 


IStro  fiork  UTarint  (Eottrt 

General  Term — December^  1878. 

EPHRAIM   HOWE  against  JAMES    H.    SHIELS. 

The  true  owner  has  a  right  to  follow  his  property  or  its  proceeds,  into 
whatever  form  the  same  may  have  been  converted,  so  long  as  the 
means  of  proving  identity  remain. 

McAdam,  J. — This  is  an  appeal  by  the  plaintiff 
from  an  order  made  in  a  proceeding  supplementary  to 
execution,  directing  the  sum  of  $760,  deposited  to  de- 
fendant's credit  in  the  Bowery  National  Bank,  to  be 
paid  over  as  follows  :  $3o  to  the  referee  for  his  services, 
$25  to  plaintiff's  attorney,  $276  to  the  respondent, 
Thomas  Shiels,  and  the  residue  to  the  sheriff  of  the 
city  and  county  of  New  York.  The  plaintiff,  who  has 
a  judgment  against  the  defendant,  seeks  by  this  pro- 
ceeding to  have  it  satisfied,  out  of  the  money  deposited 
in  the  bank,  to  which  claim  is  also  laid  by  the  respond- 
ents, Thomas  Shiels  and  the  sheriff.  On  a  reference 
ordered  to  ascertain  the  facts,  it  was  shown  that  the 
entire  deposit  was  composed  of  rents  collected  by  the 
defendant,  as  agent  of  Thomas  Shiels,  and  moneys  re- 
ceived by  him  as  the  sheriff's  deputy.  None  of  the 
fund  belonged  to  the  defendant  personally,  nor  does  it 
appear  that  either  Thomas  Shiels  or  the  sheriff  knew 
of  the  deposit,  or  of  the  form  in  which  it  was  made, 
till  after  the  commencement  of  the  supplementary 
proceedings.  Neither  does  it  appear  that  either  of  the 
principals  was  cognizant  of,  or  at  any  time  assented  to, 
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defendant's  nse  of  their  money.  On  this  state  of  facts 
the  judge  beldw  directed  the  disposition  of  the  fund 
already  stated,  and  from  his  order  in  that  behalf  the 
plaintiff  now  appeals. 

I  think  the  case  clearly  falls  within  the  principle  so 
well  stated  by  Lord  Ellen  borough,  in  Taylor  v. 
Plummer  (3  M.  <fe  8.  562).  "  It  makes  no  difference  in 
reason  or  law,"  says  that  eminent  judge,  speaking  of 
a  principal's  right  to  follow  his  property  or  its  pro- 
ceeds, "into  what  other  form,  different  from  the  origi- 
inal,  the  change  may  have  been  made,  whether  it  be 
into  that  of  promissory  notes  for  the  security  of  money 
produced  on  the  sale  of  goods  of  the  principal,  as  in 
Scott  V.  Surman  ( WilleSy  400),  or  into  other  merchan- 
dise, as  in  Whitecomb  v.  Jacob  {8alk.  160),  for  the  . 
product  or  substitute  for  the  original  thing  still  follows 
the  nature  of  the  thing  itself,  so  long  as  it  can  be  ascer- 
tained to  be  such,  and  the  right  only  ceases  when  the 
means  of  ascertainment  fails." 

In  Hutchinson  v.  Reed  (1  Bqf.  Ch.  316),  two  firms 
consigned  flour  to  a  factor  to  be  sold  on  their  several 
accounts.  The  factor  employed  an  agent,  who  made 
the  sales,  after  which  the  factor  died,  and  his  adminis- 
trators received  from  the  agent  the  proceeds  of  the 
flour,  and  deposited  them  to  their  own  credit.  While 
in  the  agent's  hands  the  money  had  been  mingled  with 
that  of  the  factor ;  but  before  the  factor's  death  the 
share  belonging  to  him  had  all  been  drawn  out. 
"Held,  upon  the  merits,  that  as  it  appeared  that  on 
the  death  of  R.  (the  factor)  there  was  not  a  cent  of 
money  in  L.'s  (the  agent's)  hands,  belonging  to  him, 
and  the  fund  was  traced  to  have  arisen  from  the  sales  of 
flour,  it  belonged  specifically  to  the  two  firms,  and  did 
not  go  into  the  general  assets.  The  fact  that  the  funds 
of  tHe  factor  had  once  been  mingled  with  those  of  the 
owners  of  the  flour  in  the  agent's  hand  was  immaterial, 
it  being  capable  of  clear  proof  that  all  the  money  be- 
VoL.  L— 9 
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longing  to  the  factor  had  been  paid  away  prior  to  his 
death."  The  case  at  bar  is  a  much  stronger  one,  for 
here  there  is  no  evidence  that  the  money  in  dispute 
was  ever  confused  with  the  funds  of  the  defendant. 
But  even  if  it  had  been,  it  was  separated  before  the 
proceedings  were  commenced  ;  for  then  the  entire  bal- 
ance remaining  in  the  bank,  it  is  shown,  was  made  up 
of  the  money  of  the  two  principals. 

The  deposit,  of  course,  created  between  the  bank 
and  the  depositor  the  simple  relation  of  debtor  and 
creditor.  The  specific  money  deposited  became  the 
property  of  the  bank.  But  the  depositor's  claim 
against  the  latter,  as  between  the  agent  and  his  prin- 
cipals, took  the  place  of  his  money,  just  as  a  promis- 
sory note  would  have  done,  had  the  agent  lent  the 
money,  and  taken  that-  form  of  security  payable  to 
himself,  in  which  case,  it  cannot  be  doubted  that  the 
principals  would  have  been  entitled  to  the  note,  or,  if 
collected,  to  its  proceeds  (Duston  v.  Perkins,  2  Pick.  87). 

In  Levy  v.  Cavanagh  (2  Bosw.  100),  where  the  claim 
of  a  receiver  of  an  agent's  property  was  preferred  to 
that  of  a  principal,  who  had  assented  to  the  mingling 
of  his  own  with  his  agent's  money,  and  to  its  deposit, 
thus  commingled,  to  the  latter' s  credit  in  a  bank,  and 
to  the  agent's  drawing  checks  against  it  to  pay  his 
private  debts,  and  treating  it  generally  as  his  own, 
Judge  DuER  concludes  his  opinion  thus:  ''  We  add  a 
few  words,  to  guard  against  a  conclusion  that  might 
otherwise  be  possibly  dmwn  from  our  decision.  We 
are  not  to  be  understood  as  saying,  that  when  an 
auctioneer  deposits  in  a  bank,  in  his  own  name,  the 
proceeds  of  goods  intrusted  to  him  for  sale,  with  the 
mere  intent,  and  as  the  mode  of  providing  for  their 
safe  keeping  until  this  payment  shall  be  demanded,  a 
court  of  equity  would  not  protect  the  entire  fun^  for 
the  benefit  of  the  owners  of  the  goods,  not  only  against 
its  misapplication  by  their  agent,  but  against  the  claim 
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of  creditors."  It  is  readily  perceived  how  directly  the 
present  case  falls  within  the  rule  whose  efficacy  the 
learned  judge  was  thus  careful  to  avoid  impairing,  and 
from  whose  operation  he  excepts  the  case  before  him 
on  these,  among  other  grounds :  (1.)  The  principal 
consented  to  the  deposit  in  his  agent's  name  ;  (2.)  he 
knew  and  acquiesced  in  the  confusion  of  his  own  v*?ith 
his  agent's  money  ;  and  (3.)  he  permitted  the  latter  to 
treat  the  common  fund  as  his  own,  and  apply  it  to  his 
personal  uses.  None  of  these  features  are  discoverable 
in  this  case,  which  is  governed  by  the  wholesome  rule 
which  Judge  Duer  takes  pains  to  avoid  even  the  ap- 
pearance of  calling  in  question.  It  is  not  necessary 
that  an  agent  should  have  dealt  wrongfully  with  his 
principal' s  property  to  enable  the  latter  to  follow  it  or 
its  proceeds  wherever  they  are  traceable.  "The 
remedy  of  the  principal,"  says  Justice  Stoey,  in  his 
work  on  Agency  (§  231),  ' '  to  recover  back  his  own 
property,  is  not  confined  to  cases  where  there  has  been 
some  tortious  conversion  of  it.  On  the  contrary,  if 
there  has  been  no  misconduct  in  the  agent,  the  princi- 
pal is  entitled,  in  all  cases  where  he  can  trace  his  prop- 
erty, whether  it  be  in  the  hands  of  the  agent  or  his 
representatives  or  assignees,  or  of  third  persons,  to 
reclaim  it,  unless  it  has  been  transferred  bona  fide  to  a 
purchaser  without  notice." 

In  any  view,  I  am  at  a  loss  to  perceive  any  solid 
ground  on  which  to  place  the  plaintiflPs  claim  to  have 
the  money  in  question  applied  upon  his  judgment. 
He  is  not  in  a  position  to  invoke  the  aid  of  any  of  the 
rules  which,  in  certain  cases,  estop  the  owners  of 
property  from  asserting  their  title  against  innocent 
third  parties.  He  does  not  stand  in  the  attitude  of  a 
purchaser  who  has  parted  with  value  for  something  of 
which  it  would  work  injustice  to. deprive  him.  And, 
unless  there  be  some  recondite  rule  of  morals  requiring 
one  man  to  pay  another's  debt,  apart  from  any  con- 


132  CITY  COURT  REPORTS. 


Wilson  9.  Duls. 


tract  obligation  so  to  do,  it  is  difficult  to  discover  any 
equitable  foundation  for  the  plaintiffs  claim. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 

Alker,  Ch.  J.,  concurs ;  Goepp,  J.,  dissents. 

See  Van  Alen  «.  American  National  Bank,  53  N.  F.  1.  The  right 
of  the  lawful  owner  to  follow  his  property  or  its  proceeds  maintained 
in  5Za?w.  416,  519;  61  N.  T,  477;  45  Id,  387;  22  Wend,  285;  4 
Bmio,  327;  ^%  Legal  InteUigencer  (Penn.),  169;  24  N.  T,  645;  1  UUt 
167;  1  Parsons  on  Contracts^  436. 


HHtm  ilork  IHarin^  dottrt. 

Special  Term— March  13,  1879. 

EDWARD  J.  WILSON  affainst  JACOB  DULS. 

Where  parties  stipulate  upon  a  given  event  *  to  pay  a  specified  sum, 
'    the  natural  and  plain  import  of  the  language  is,  that  upon  the  hap- 
pening of  the  contingency  they  will  pay  that'  precise  sum,  not  that 
it  shall  stand  by  way  of  penalty. 

McAdam,  J. — The  defendant  entered  into  the 
plain tiflBs  employ  for  two  years,  from  March  2,  1878, 
under  a  written  agreement  bearing  date  on  that  day, 
wherein  and  whereby  the  defendant  "agreed,  stipu- 
lated and  promised  to  pay  to  the  plaintiff  the  sum  of 
$250,  if  he,  the  said  defendant,  left  the  said  employ 
without  the  plaintiflfs  consent."  The  defendant  en- 
tered upon  the  employment,  but  on  January  11,  1879, 
he  left  it  without  the  plaintiffs  permission,  and  this 
fact  is  assigned  as  a  breach  of  the  condition  aforesaid. 
The  event  which  was  to  charge  the  defendant  has  oc- 
curred, and  the  only  question  left  to  be  determined 
is  whether  the  promised  $260  is  to  be  regarded  as 
"  liquidated  damages  "  or  as  a  "  penalty."     The  plain 
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and  undoubted  intention  of  the  parties  was  to  fix  the 
sum  mentioned  as  liquidated  damages  (Bagley  v. 
Peddie,  16  iV:  Y.  472).  This  is  apparent  from  the  fact 
that  the  damages  were  in  their  nature  dilBcult  of  as- 
certainment and  proof,  and  that  the  parties  therefore 
fixed  their  amount  by  agreement.  The  sum  fixed  is 
moderate  in  amount,  and  is  nowhere  stated  to  be  '^a 
penalty"  or  as  a  "penal"  sum;  but  the  language  of 
the  parties  is,  ''agreed,  stipulated,  promised,"  show- 
ing that  the  amount  of  damages  was  agreed  upon,  and 
that  they  were  "  stipulated"  damages,  and  to  make  it 
more  plain,  the  defendant  "promised  to  pay  to  the 
plaintiff  the  $250,"  in  case  of  the  breach  by  him  of  the 
aforesaid  condition.  The  intention  is  clearly  expressed, 
and  determines  the  construction  (Bagley  v.   Peddie, 

Where  parties  stipulate  upon  a  given  event  to  pay 
a  specified  sum,  the  natural  and  plain  import  of  the 
langnage  is,  that  upon  the  happening  of  the  contin- 
gency, he  will  pay  that  precise  sum,  not  that  it  shall 
stand  by  way  of  penalty  (Ched wick's  Ex'r.  v.  Marsh,  1 
ZabrisJci.e  [N'  J:\  466).  The  plaintiff's  attorney  has 
also  referred  me  to  Sedgwick  on  Damages  (6  ed.  490- 
493);  Smith  «.  Whitaker  (23  IlL  367);  Field  on 
Damages^  176 ;  Colwell  v.  Lawrence  (38  N.  Y,  74) ; 
Cothrae  o.  Talmage  (5  Seld,  554) ;  Clement  v.  Cash  (21 
N.  Y,  256).  It  is  clear  to  me  that  the  damages  were 
and  are  liquidated,  but  even  if  they  were  not,  I  doubt 
whether  the  demurrer  would  lie,  because  the  plaintiff 
would  in  any  event  be  entitled  to  nominal  damages. 
It  follows  thatthe  plaintiff  is  entitled  to  judgment  upon 
the  demurrer,  but  leave  will  be  given  to  the  defendant 
to  withdraw  the  demurrer  and  answer  over,  on  pay- 
ment within  three  days  of  $20  costs  of  the  trial  of  an 
issue  of  law. 

See  21  English  BeporU,  Moak's  notes,  page  685. 
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General  Term— May  13,  1879. 

EDMOND  HUERSTEL  against  THE  NEW  YORK 
&  HARLEM  RAILROAD  COMPANY. 

The  right  of  railroad  corporations  to  eject  passengers  from  thoir  cars 
for  non-observance  of  their  rules  respecting  the  place  of  entrance 
to  and  from  their  depot  denied.     The  reasons  stated. 

The  plaintiff,  who  was  a  commuter  on  the  defend- 
ant's railroad,  started  through  the  entrance  of  the 
depot  at  the  northwest  corner  of  Forty-second  street 
and  Park  avenue,  on  January  21,  1873,  and  ran  in  a 
direct  line  to  catch  the  6:10  P.  M.  Harlem  train,  then 
nearly  ready  to  leave.  After  the  plaintiff  got  on  the 
back  of  the  platform  of  the  last  car  of  the  train,  a 
number  of  defendant's  employees  seifeed  hold  of  him 
and  pnlled  him  off,  and  finally  put  h;m  out  of  the 
depot  upon  the  plea  that  he  had  entered  the  station 
by  the  wrong  door,  and  must  go  out  the  way  he  got  in 
for  the  purpose  of  correcting  the  error  and  conforming 
to  the  company's  regulations.  The  plaintiff,  while  on 
the  train,  said  that  he  had  a  ticket,  and  wanted  to  go 
up  on  the  train,  to  which  one  of  the  employees  said  : 
''I  don't  care  a  damn  if  you  have  a  ticket ;  you  will 
have  to  get  out  of  here."  The  plaintiff  having  been  put 
out  as  before  described,  brought  this  action  to  recover 
$1,000  damages  for  the  trespass.  The  jury,  upon  the 
trial,  awarded  the  plaintiff  $200,  but  the  justice  at 
special  term,  upon  a  case  made,  without  assigning  any 
reasons,  set  the  verdict  aside,  and  granted  a  new  trial. 
From  this  order  the  plaintiff  appeals. 

Abraham  Kling^  for  the  plaintiff. 


r 
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F.  Loomis^  for  the  defendant. 

McAdam,  J. — While  the  right  and  duty  of  railway- 
companies  to  establish  and  enforce  reasonable  regula- 
tions for  the  government  of  their  lines  is  conceded,  it 
is  difficult  to  imagine  any  reasonable  and  orderly  regu- 
lation which  can  authorize  railroad  employees  to  eject 
from  the  company's  cars  a  passenger  of  good  character, 
then  upon  the  train,  who  has  paid  his  fare,  and  is  in 
the  rightful  possession  of  a  passage  ticket  entitling 
him  to  a  ride  on  that  train,  in  the  absence  of  any 
present  or  threatened  misconduct  upon  the  part  of  the 
passenger,  which  makes  his  presence  upon  the  cars 
offensive  to  the  other  passengers,  or  in  any  way  en- 
dangers the  good  order  or  safety  of  the  train.  Justice 
Brown  observes,  in  Hibbard  v.  New  York  &  Erie  R.  R. 
Co.  (15  N.  Y,  466),  ''  the  ticket  is  evidence  in  the  pas- 
senger's hands  that  he  had  paid  his  fare  and  has  a  right 
within  the  cars."  Yet,  notwithstanding  the  fact  that 
the  plaintiff  was  where  he  had  a  legal  right  to  be  at 
the  time  the  defendant's  employees  removed  him,  they 
contend  that  because  in  getting  there  he  had  violated 
a  rule  of  the  company,  by  passing  in  at  the  wrong  door, 
they  had  authority,  not  only  to  prevent  a  violation  of 
the  rule  in  the  iirst  instance,  but  the  right  to  punish 
afterwards  those  who  succeeded  in  violating  it,  by  a 
sort  of  constabulary  pursuit,  even  into  the  cars,  into 
which  they  have  in  the  meantime  become  seated,  and 
to  the  extent  of  bringing  back  the  offender,  nolens 
volenSy  and  putting  him  out  of  the  same  door  in  which 
he  (through  mistake  or  indiscretion)  entered,  to  the 
end  that  he  may  make  a  more  mannerly  entrance, 
according  to  the  company's  regulations.  This  is  alto- 
gether too  tyrannical,  circumlocutory  and  impractica- 
ble for  business  men  seeking  their  homes  after  the 
day's  toil  to  humor  or  permit.     While  railroad  com- 
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panies  may  command  obedience  to  such  of  their  reason- 
able and  orderly  regulations  as  they  have  the  power  to 
enforce,  they  have  no  authority  to  punish  by  force 
past  transgressions  of  such  rules  as  they  claim  the 
plaintiff  violated.  The  law  has  wisely  committed  the 
authority  to  punish  (what  may  be  legitimately  called) 
past  offenses  to  the  regular  tribunals  of  the  country, 
acting  in  the  common  forms  of  justice,  and  upon  trial 
of  the  facts  by  jury.  In  the  present  case  these  safe- 
guards have  been  supplanted  by  the  capricious  will 
and  summary  sentence  of  a  railroad  doorkeeper.  As 
no  railroad  company  can,  by  mere  regulations,  either 
justify  or  mitigate  such  a  wrong,  the  trial  judge  com- 
mitted no  error  in  excluding  evidence  regarding  the 
same,  of  which  the  defendant  has  any  legal  right  to 
complain.  If  a  person,  in  an  attempt  to  reach  his  own 
premises,  trespasses  upon  mine,  I  have  the  undoubted 
right  to  stop  him  and  compel  him  to  turn  back  ;  but  if 
he  succeeds  in  crossing  my  line  it  must  be  clear  that  I 
have  no  right  to  pursue  him  upon  his  own  premises, 
and  bring  him  back,  nolens  volens,  so  that  he  may 
make  the  entrance  he  ought  to  have  made  in  the  first 
instance  through  his  own  premises  instead  of  mine. 
The  right  of  pursuit  ends  when  the  person  pursued 
reaches  the  place  where  he  lawfully  belongs,  and  if  I 
break  in  upon  his  lawful  rights  at  that  place  I  become 
a  trespasser,  and  am  answerable  for  whatever  wrong  I 
may  commit.  The  right  of  pursuit,  if  it  existed  at 
all  in  the  present  case,  ceased  when  tlje  plaintiff  got  on 
the  car,  because  he  was  lawfully  there.  What  was 
done  after  that  by  the  company's  employees  was  un- 
lawful. The  company  being  liable  for  these  acts  (see 
Higgins  V.  Watervliet  &  T.  R.  R.  Co.,  46  N.  Y.  2H ; 
Jackson  v.  Second  Ave.  R.  R.  Co.,  47  Id.  274),  and  tlie 
verdict  being  moderate  in  amount  ($200),  it  ought  to 
have  been  allowed  to  stand. 
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The  justice  at  the  special  term  erred  in  setting  it 
aside,  and  his  order  must  be  reversed,  with  costs. 

Aleeb,  Ch.  J.,  and  Sheridan,  J.,  concurred. 

An  appeal  from  this  decision  was  dismissed,  and  the  judgment  paid. 
On  same  question,  see  25  American  E.  647.  ^ 


JJ'etD     Sork    marine '  (JEourt. 

Special  Term—April  5,  1879. 

JAMES  E.  HEDGES  against  WHITEHALL  MANU- 
FACTURING CO.   (Motion  No.  1.) 

An  appearance  by  responsible  attorneys  is  good  until  set  aside  by  the 
court,  and  cannot  be  arbitrarily  disregarded  by  the  party  upon  whom 
it  has  been  served. 

The  summons  and  complaint  herein  were  served 
March  25,  1879,  and  on  the  31st  of  the  same  month  the 
defendants  appeared,  by  Stanley,  Brown  &  Clarke  as 
their  attorneys,  and  demurred  to  the  sufficiency  of  the 
complaint. 

On  the  following  day  (April  1st),  at  a  little  before 
10  A.M.,  the  plaintiff  entered  judgment  as  by  default, 
and  about  an  hour  afterwards  his  attorneys  returned 
the  demurrer  with  the  following  indorsement  thereon  : 
**  Returned  on  the  ground  the  attorneys  had  no  au- 
thority to  appear  or  serve  the  same."  The  defendants, 
by  the  same  attorneys  who  interposed  the  demurrer, 
now  move  to  set  aside  the  judgment  as  irregular. 

Stanley y  Brovm  &  Clarice^  for  the  motion. 

Armstrong  &  Briggs^  opposed. 
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MgAbam,  J. — A  majority  of  the  executive  com- 
mittee of  the  Whitehall  Manufacturing  Company- 
authorized  Stanley,  Brown  &  Clarke  to  appear  herein, 
for  said  corporation,  and  this  was  sufficient  to  justify 
the  service  by  them  of  the  demurrer,  and  their  appear- 
ance must  be  treated  as  regular  until  the  corporation 
j|self,  in  some  authoritative  form,  elects  to  question  it. 
I  do  not  mean  to  deny  the  power  of  the  court,  upon 
proper  application  made  for  the  purpose,  to  require  an 
attorney,  under  certain  circumstances,  to  produce  his 
authority  to  act  in  the  particular  matter  at  issue,  but 
hold  that  the  plaintiff  himself  has  no  power  to  decide 
the  question,  in  advance  of  such  an  application,  in  the 
expectation  that  his  decision  will  be  sustained,  for  an 
appearance  by  a  responsible  attorney  is  good  until  set 
aside,  both  as  to  the  court  and  as  to  him  (Denton  v. 
Noyes,  6  Johns.  296  ;  Hamilton  v.  Wright,  37  iT.  Y.  502, 
605). 

The  plaintiff  was  irregular  in  his  practice,  and  with- 
out considering  any  other  question  in  the  case  (see 
Snape  v,  Gilbert,  13  ButIj  494),  the  motion  to  set  aside 
the  judgment  will  be  granted,  with  $10  costs. 


IStm    Uork    Ittarine    €ouxt. 

Special  Term— -April  5,  1879. 

CHAS.  D.  BIGELOW  against  THE  WHITEHALL 
MANUFACTURING  CO.;  D WIGHT  RIPLEY 
against  THE  SAME  ;  JAS.  A.  FASSELL  against 
THE  SAME.    (Motions  Nos.  2,  3  and  4.) 

A  director  of  a  domestic  corporation  is  a  proper  "  officer  "  to  verify  an 

answer  for  a  such  corporation. 
Where  a  plaintiff  elects  to  treat  the  pleading  of  his  adversary  as  a 


^ 
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nnllity,  he  must  give  notice  of  such  election  before  entering  judg- 
menty  and  the  notice  must  specifically  point  out  the  defects  com- 
plained of. 

The  complaints  herein,  having  been  served  upon  the 
defendant,  it  appeared  by  its  attorneys,  and  served  a 
combined  answer  and  demurrer  thereto,  which  was 
returned  to  the  attorneys  who  served  the  same,  wil^ 
the  following  reasons  therefor  indorsed  thereon.  (1.) 
Because  improperly  verified.  (2.)  As  irregular,  in  join- 
ing in  one  plea  the  answer  and  demurrer.  (3.)  That  it 
was  served  without  authority.  The  plaintiff  in  each 
action  thereupon  entered  judgment  as  by  default,  and 
the  defendant  moves  to  set  said  judgments  aside  as 
irregularly  entered. 

Stanley^  Brown  &  OlarJce^  for  the  motion. 

Armstrong  <6  Briggs^  opposed. 

Mo  Ad  AM,  J. — The  verification  was  properly  made 
by  one  of  the  trustees  and  dii-ectors  of  the  defendant, 
a  domestic  corporation.  He  is  an  "  officer"  of  the  cor- 
poration, within  the  meaning  of  section  525  of  the  Code 
of  Civil  Procedure.  This  section  must  be  read  in  con- 
nection with  section  431  of  the  Code,  under  subdivision 
3  of  which  a  director  is  designated  as  a  suitable  officer 
upon  whom  process  may  be  served  to  bring  his  corpo- 
ration into  court.  If  the  service  of  process  upon  him 
brings  his  corporation  into  court,  it  would  be  a  solecism 
to  hold  that  it  cannot  be  heard  in  defense,  through 
him,  after  it  gets  in  (see  Graubensklee  v.  Hamburgh 
Co.,  9  Abb.  Pr,  104).  The  second  ground  of  objection  is 
answered  by  the  language  of  section  492  of  the  Code, 
which  jjrovides  that  "the  defendant  may  demur  to  the 
whole  complaint,  or  to  one  or  more  separate  causes  of 
action  therein  stated.  In  the  latter  case,  he  may 
answer  the  causes  of  action  not  demurred  to."  The 
third    ground    of    objection    has    been    disposed    of 
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adversely  to  the  plaintiffs  in  the  motion  in  Hedges 
against  the  same  defendant,^  and  the  reasons  assigned 
in  the  opinion  in  that  case  will  be  adopted  in  and 
applied  to  these  three  actions.  The  plaintiffs'  practice 
has  been  irregular  in  all  of  the  aforesaid  matters,  and 
what  makes  it  still  more  objectionable  is,  that  each  of 
Hie  plaintiffs  entered  his  judgment  herein  before  10 
A.M.,  and  returned  the  pleading  said  to  be  defective 
about  one  hour  afterwards. 

Section  528  of  the  Code  provides  that,  *' where  the 
copy  of  the  pleading  is  served  without  a  copy  of  a  suf- 
ficient verification,  in  a  case  where  the  adverse  party  is 
entitled  to  a  verified  pleading,  he  may  treat  it  as  a 
nullity,  provided  he  gives  notice  with  due  diligence  to 
the  attorney  of  the  adverse  party  that  he  elects  so  to 
do."  The  notice  in  these  cases  was  not  given  with 
''due  diligence,"  nor  can  it  be  considered  a  notice 
that  the  party  ''elects"  to  treat  the  pleading  as  a 
nullity  ;  for  he  had  already  treated  it  in  that  manner 
before  he  served  the  notice.  The  notice  should  have 
been  served  first  (De  Witt  v.  Simons,  5  Weekly  Dig. 
307),  and  acted  upon  afterward ;  but  even  the  notice 
itself  is  insuflScient  in  not  specifically  pointing  out  the 
defect  in  the  verification  (Snape  v.  Gilbert,  13  Hun, 
494).  Practitioners  who  intend  to  hold  their  profes- 
sional brethren  to  the  strict  rules  of  technical  practice, 
must  take  care,  before  they  cast  the  first  stone,  that 
they  are  at  least  free  from  the  same  faults  and  irregu- 
larities of  which  they  complain  in  the  practice  of  their 
adversary.  The  judgments  in  the  three  actions  will 
therefore  be  set  aside  as  irregular,  with  costs. 

*  See  ante,  p.  187. 
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Trial  Term— April  15,  1879. 

WILLIAM    ORR,  et   al.,   against   JOSEPH    Mc- 

BWEN,   ET   AL.  • 

Where,  by  the  terms  of  a  com|X)sition  deed,  notes  are  uncondition- 
ally accepted  in  payment  of  the  debt  due,  and  there  is  no  pro- 
vision that  in  case  of  non-payment  of  the  notes,  the  original 
debt  is  to  be  revived,  such  debt  is  absolutely  discharged,  and 
the  creditors'  only  remedy  is  upon  the  notes  received  in  payment. 

O.  W.  Davenport^  for  plaintiff. 

J.  Hampton  Dougherty^  for  defendants. 

McAdam,  J. — The  mutual  agreement  of  the  cred- 
itors of  the  defendants  furnishes  a  suflBcient  considera- 
tion for  the  composition  deed,  wherein  the  creditors 
agree  to  accept  and  receive  sixty  per  cent,  of  their 
respective  demands,  in  the  notes  of  their  debtors  (the 
defendants),  payable  at  nine,  twelve,  and  fifteen 
months,  and  for  the  agreement  therein,  that  "  the  same 
shall  be  a  full  payment,  satisfaction,  and  discharge  of 
the  residue  of  such  indebtedness,  and  in  full  discharge 
of  all  judgments,  debts,  notes,  accounts  and  claims." 
By  the  express  terms  of  the  composition,  the  notes  are 
accepted  'Mn  payment,  satisfaction,  and  discharge" 
of  the  pre-existing  indebtedness,  and  the  creditors  un- 
conditionally release  forty  per  cent,  of  their  respective 
demands,  and  by  their  agreement  merge  the  remaining 
sixty  per  cent,  into  notes,  payable  as  above  indicated. 
There  is  no  reservation  or  condition  that  in  case  of 
default  in  the  payment  of  the  notes,  or  either  of  them, 
that  the  original  demand  is  to  be  revived,  and  in  the 
absence  of  such  a  reservation  or  condition  I  have  been 
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unable  to  discover  any  legal  principle  or  authority 
which  revives  a  debt  once  extinguished  by  legal  pay- 
ment. The  rule  that  an  unperformed  promise  to  pay 
is  not  paym^t,  does  not  apply  to  an  agreement  sup- 
ported by  a  new  consideration,  whereby  the  new 
promise,  and  not  its  performance,  is  accepted  in  actual 
discharge  of  the  debt  (see  2  Parsons  an  Contracts^  6 
.  ed.  681,  683  ;  2  Chitty  on  Contracts.  11  Am.  ed.  1124 ; 
Babcock  v.  Hawkins,  23  Vt.  561  ;  Sardi  v.  Rhodes, 
I  M.  &  W.  153 ;  Woodward  v.  Miles,  24  N.  H, 
289  ;  Witherby  o.  Mann,  11  'Johns,  518  ;  Cowper  v. 
Green,  1  M,  &  A.  633 ;  Bates  ij.  Rosekrans,  37  N,  T. 
409  ;  Roberts  v.  Fisher,  43  Id.  159  ;  48  Id.  204).  The 
agreement  and  the  notes  were  therefore  a  complete 
accord  and  satisfaction  of  the  old  indebtedness,  and 
upon  the  failure  of  payment  of  the  notes,  whatever 
cause  of  action  remained  depended  upon  them.  The 
cases  of  Penniman  v.  Elliott  (27  Barb.  315),  Green  v. 
McArthur  (34  Id.  450),  Durgin  v.  Ireland  (14  JV.  Y. 
322),  and  Haggerty  v.  Simpson  (1  JS.  D.  Smith,  68), 
referred  to  by  the  plaintiff's  counsel,  turned  upon 
special  conditions  so  unlike  anything  contained  in  the 
agreement  in  the  present  case  as  to  make  them  inap- 
plicable to  the  question  now  to  be  decided.  Under 
the  provisions  for  composition  with  creditors,  con- 
tained in  section  17  of  the  Bankruptcy  Act  of  June  22, 
1874  ( U.  8.  Stat,  at  L.  182),  it  was  held  In  re  Morris 
Reiman  (12  Blatchf.  567),  that  until  the  whol§  amount 
of  notes  given  under  the  composition  is  actually  paid, 
the  debtor  is  not  entitled  to  his  discharge,  because  the 
delivery  of  the  notes,  under  that  act,  does  not  of  itself 
cancel  the  debt.  Assuming  that  ordinarily  the  same 
result  would  attend  a  voluntary  composition  made  with- 
out proceedings  in  bankruptcy,  the  difficulty  in  the 
present  case  is  that  the  creditors,  by  their  agreement, 
have  accepted  the  composition  notes  '*  in  payment,  sat- 
isfaction, and  discharge"  of  the  original  indebtedness, 
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which  they  have  formally  released  under  seal.  The 
principle  of  the  common  law,  which  permits  men  to 
manage  their  own  affairs  and  make  their  own  contracts, 
requires  that  their  rights  and  liabilities  be  determined 
by  and  from  the  contract  as  made.  Instead  of  provid- 
ing in  the  contract  that  in  case  the  notes,  or  either  off 
them,  were  not  paid,  the  creditors  should  not  lose  their 
original  demands,  it  expressly  states  that  the  accept- 
ance of  the  composition  notes  by  the  creditors  (not 
their  payment)  is  to  extinguish  their  respective  de- 
mands. This  language,  which  is  plain  and  unambigu- 
ous, is  clearly  indicative  of  what  the  parties  must  have 
intended.  The  old  debt  has,  by  the  mutual  act  of  the 
creditors,  gone  to  its  final  rest,  beyond  the  possibility 
of  resurrection,  and  the  plaintiffs  must  seek  their  rem- 
edy upon  the  composition  notes  as  they  mature.  The 
plaintiffs'  alleged  cause  of  action  having  been  dis- 
charged, it  follows  that  the  defendants  are  entitled  to 
judgment. 


3Stm  Slork  JHarint  €onxt. 

Trial  Terrn— February^  1879. 

SMITH  against  DITTENHOEFER.   (Actions  Nos.  4 

and  5.) 

Several  claims  already  due  under  the  same  contract  form  one  indivisi- 
ble cause  of  action,  which  cannot  be  split  up  for  the  purpose  of 
bringing  a  number  of  actions.     The  reason  and  effect  stated. 

Mo  Adam,  J. — The  plaintiff  brought  three  actions 
against  the  defendant  to  recover  rent  due  upon  the 
same  indenture  of  lease.  The  three  actions  are  desig- 
nated for  convenience  of  reference  as  numbers  3,  4  and 
5.  They  were  commenced  on  the  same  day  {i.  e., 
October  3,  1878)— Action  No.  3,  to  recover  $276  rent 
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for  July,  1878 ;  Action  No.  4,  to  recover  $275  rent  for 
Angust,  1878 ;  and  action  No.  6,  to  recover  $276  rent 
for  September,  1878. 

Action  No.  3  was  not  defended,  and  judgment  was 
allowed  to  go  by  default,  October  14, 1878.  This  judg^ 
ment  was  shortly  afterwards  paid  and  satisfied.  The 
present  actions,  4  and  5,  were  and  are  defended  upon 
the  plea  that  the  pendency  of  Action  No.  3,  and  the 
judgment  therein,  and  payment  thereof,  were,  under 
the  circumstances,  a  bar  to  Actions  4  and  5. 

The  truth  of  the  plea  was  admitted  upon  the  trial, 
and  the  question  presented  for  decision  is  as  to  the 
legal  effect  thereof.  The  law  is  Avell  settled  that  where 
a  party  has  several  demands,  or  existing  causes  of 
action,  growing  out  of  the  same  contract,  and  which 
may  be  joined  or  sued  for  in  the.  same  action,  they 
must  be  joined,  and  if  the  demand  and  causes  of  action 
be  split  up  and  a  suit  brought  for  part  only,  and  sub- 
sequently a  second  suit  for  the  residue,  the  first  action 
may  be  pleaded  in  abatement  or  in  bar  of  the  second 
action. 

The  leading  case  in  this  State  establishing  this 
principle  grew  out  of  a  lease  contract.  In  1836,  a  suit 
was  brought  by  Cocks  against  Bendernagle  for  alleged 
breach  of  covenants  in  the  indenture  contained.  Ben- 
dernagle pleaded,  in  abatement,  that  in  1834  Cocks 
had  brought  an  action  of  covenant  against  him  upon 
the  same  identical  indenture  of  lease,  for  the  alleged 
breach  of  certain  covenants  in  the  indenture  contained, 
and  that  such  action  was  still  pending.  Cocks  replied 
that  the  covenants,  for  the  breach  of  which  the  first 
suit  was  brought,  were  other,  distinct  and  different 
from  the  covenants  for  which  the  last  suit  was  brought. 
Bendernagle  demurred  to  the  replication.  The  court 
below  adjudged  the  replication  to  be  good,  and  ren- 
dered judgment  in  favor  of  the  plaintiff.  The  defend- 
ant sued  out  a  writ  of  error.     The  supreme  court,  by 
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CowEN,  Justice,  reversed  the  decision  of  the  lower 
court,  holding  that  several  claims  already  due  under 
the  same  contract,  shall  be  deemed  an  entire  demand 
or  cause  of  action.  That  thereafter  a  suit  and  recovery 
for  part,  the  whole  being  due,  shall  be  a  bar  to  the 
whole,  and  adds,  "  the  plea  of  former  judgment  in  an 
action  for  a  part  of  such  entire  demand,  being  valid  as 
a  plea  in  bar  to  the  whole,  it  follows  that  the  plea  of 
the  pendency  of  such  an  action  is  good  in  abatement 
for  the  whole.  Both  stand  upon  the  same  principle  ; 
the  only  difference  lies  in  the  form  of  the  plea  and  the 
effect  of  the  judgment,  respectively"  (Bendernagle  v. 
Cocks,  19  Wend.  207,  209,  215  ;  and  the  same  principle 
has  been  aflSrmed  in  Secor  v.  Sturgis,  16  N.  T,  548, 
where  Bendernagle  v.  Cocks  is  cited  with  approval, 
and  in  Reformed  Church  v.  Brown,  54  Barb,  191  ; 
O'Bierne  t).  Lloyd,  43  iT.  T.  248;  Miller  v.  Covert, 
1  Wend.  487 ;  Guernsey  n.  Carver,  8  Id.  492  ;  Stevens 
V.  Lockwood,  13  Id.  644,  646 ;  Smith  x.  Jones,  15 
JohTis.  229  ;  WiUiard  zj.  Sperry,  16  Id.  121 ;  Wells 
mi  Res  Adjudicata^  204 ;  SmiWs  Lead.  Cas.  669  ; 
Coggins  V.  Bulwinkle,  1  E.  D.  Smithy  436 ;  Hopf  v. 
Myer,  42  Barh.  270  ;  Logan  v.  Caffrey,  6  Casey ^  196  ; 
Casselberg  v.  Forquer,  27  lU.  270).  The  several  claims 
involved  in  Actions  3,  4  and  5,  having  arisen  under  the 
same  indenture  of  lease,  and  being  all  due  and  payable 
at  the  time  said  actions  were  commenced,  constituted 
one  entire  indivisible  demand  or  cause  of  action  ;  and 
the  plaintiff  having  wrongfully  split  said  demand  into 
three  parts,  so  as  to  bring  separate  actions  thereon, 
the  pendency  of  Action  No.  3  was  a  good  defense  in 
Actions  4  and  5,  by  way  of  plea  in  abatement,  and  after 
judgment  therein,  by  way  of  plea  in  bar.  The  defense, 
although  purely  technical,  is  founded  upon  the  above 
well-established  rule,  which,  although  severe  in  its 
application  to  some  cases,  was  found  necessary  to  pre- 
vent useless  vexation,  annoyance  and  expense  to  liti- 

VOL.  I.— 10 
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gants  by  a  multiplicity  of  actions  upon  past  due  claims 
under  the  same  contract,  which  properly  form  the  sub- 
ject of  but  one  action.  The  rule  is  applicable  to  the 
present  Actions  4  and  5,  and  entitles  the  defendant  to 
judgment. 

Judgment  accordingly,  with  costs. 

The  above  ruUag  was  subsequeutly  affirmed  upon  appeaL 


^jtiD   Dork   Common   l^ltas. 

Special  Term— April  4,  1879. 

AARON    WALDMAN    against    FRANK    A. 

O'DONNELL. 

The  salary  of  a  public  officer,  while  in  the  hands  of  the  disbursing 
officer  of  a  municipal  corporation,  cannot  be  reached  upon  supple- 
mentary proceedings  founded  on  a  judgment  against  the  officer. 

This  was  a  motion  to  vacate  an  order  granted  herein 
and  served  on  the  defendant,  requiring  the  comptroller 
of  the  city  of  New  York  to  attend  as  a  witness  before  a 
referee,  in  a  proceeding  supplementary  to  execution, 
and  testify  concerning  the  property  of  the  defendant 
in  his  possession — namely,  the  defendant's  salary  as 
an  officer  or  employee  of  the  corporation,  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York ; 
and  also  restraining  the  comptroller  from  transferring 
or  disposing  of  said  property  until  the  further  order  of 
the  court. 

Elliot  Sand f or d^  attorney  for  the  defendant,  for 
the  motion. 

Chittenden  <fe  Fiero^  for  the  plaintiff,  in  opposition. 
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Larrejcore,  J. — It  appears,  on  the  face  of  the 
order,  that  the  salary  of  the  defendant,  due  from  the 
municipal  corporation,  is  in  the  hands  of  the  comp- 
troller, and  he  is  required  to  attend  and  testify  as  a 
third  person  relative  to  the  same. 

It  has  been  held,  in  this  court,  that  such  an  order 
should  not  be  granted,  as  the  salary  of  the  oflScer  or 
employee  is,  until  paid  over,  mingled  in  the  treasury 
of  the  corporation  with  other  funds,  and  not  separated, 
and  cannot  be  considered,  while  in  the  hands  of  the 
comptroller,  as  the  property  of  the  defendant. 

This  question  has  been  fully  discussed  by  Mr.  Jus- 
tice McAdam,  and  I  refer  the  counsel  to  his  well  con- 
sidered opinion  (reported  ante^  p.  28). 

The  motion  to  vacate  the  order  is  granted,  but  with- 
out costs. 

Bee  also  71  iT.  T.  498;  2ii  Am.  Bep.  827;  Wallace  9.  Lawyer,  54 
Ind.  601;  8.  C,  28  Am.  Hep.  661;  MacLellan  e.  Young,  64  Oeo.  890; 
8.  C,  21  Am.  Bep.  276;  Hightower  «.  Slaton,  64  Geo.  108;  21  Am. 
Bep.  278. 


JXftw   Sork  itlarint   (Sottrt. 

Trial  Term—Apnl  23,  1879. 

ELLEN  MAGEE  against  JACOB  CARO, 

The  defeDdant  placed  a  large  box  on  the  sidewalk  in  front  of  his 

premises,  which  two  boys  threw  over  upon  the  plaintiff,  doing  her 

great  injuij. 
Seld^  that  the  unlawful  act  of  the  defendant  was  not  the  proximate 

cause  of  the  injury,  and  that  the  defendant  was  not  liable  for  the 

willful  act  of  the  boys. 

The  plaintiff,  whUe  passing  along  the  sidewalk  in 
front  of  the  store  of  the  defendant,  No.  450  Pearl 


148  CITY  COURT  REPORTS. 


Magee  «.  Caro. 


street,  this  city,  on  October  26,  1878,  was  knocked 
down  by  a  large  box  used  for  packing  looking-glasses, 
and  sustained  injuries  for  which  he  brought  the  present 
action  to  recover  $2,000  damages.  The  evidence  dis- 
closed, without  contradiction,  that  the  box  was  thrown 
against  the  plaintiff  by  two  boys  who  were  playing 
upon  the  sidewalk  at  the  time. 

John  O.  Boyd^  for  the  plaintiff. 

Joseph  Koch^  for  defendant. 

McAdam,  J. — The  facts  proved  fail  to  make  out 
a  caose  of  action  against  the  defendant.  The  proxi- 
mate cause  of  the  injury  was  the  act  of  the  two  boys. 
Placing  the  box  upon  the  public  sidewalk  may  have 
been  the  primary  cause,  but  the  independent  act  of 
the  boys — a  thing  the  defendant  could  not  have  fore- 
seen or  have  been  expected  to  guard  against — was  the 
direct  and  immediate  cause  of  the  damages. 

The  defendant  cannot  be  held  for  their  tortious  act, 
and  is  liable  only  for  the  consequences  which  flow  in 
the  ordinary  and  natural  sequence  from  his  own. 

In  Scott  V.  Shepherd  (2  W.  Black.  892 ;  1  Smith 
Leading  Cases^  210),  the  celebrated  squib  case,  it 
appeared  that  the  defendant  threw  a  lighted  squib 
from  the  street  into  the  market-house,  where  a  large 
concourse  of  people  were  assembled,  which  lighted 
squib  fell  upon  the  stand  of  one  Yeates,  who  sold 
gingerbread,  &c.  ;  that  one  Willis,  who  had  charge  of 
the  stand,  to  prevent  injury  to  himself  and  the  wares 
of  Yeates,  took  up  the  lighted  squib  and  threw  it 
across  the  market-house,  when  it  fell  upon  another 
stand  of  one  Ryal,  who  in  like  manner  took  up  the 
lighted  squib  and  thfew  it  to  another  part  of  the 
market-house,  and  in  throwing  it  struck  the  plaintiff 
in  the  face,  and  the  combustible  matter  then  bursting, 
put  out  one  of  the  plaintiff's  eyes. 
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The  court  held  that  the  throwing  of  the  squib  being 
unlawful,  and  mischief  indiscriminate  and  waqton 
being  intended,  that  what  followed  was  attributable  to 
the  original  act  of  the  defendant,  and  not  to  any  new 
force  by  the  other  persons.  De  Gray,  Ch.  J.,  said : 
"  I  look  upon  all  that  was  done  after  the  original 
throwing,  as  a  continuation  of  the  first  force  and  first 
act,  which  will  continue  until  the  squib  was  spent  by 
bursting.  And  I  think  that  any  innocent  person  re- 
moving the  damage  from  himself  to  another  is  justifi- 
able ;  the  blame  lights  upon  the  first  thrower.  The 
new  direction  and  new  force  flow  out  of  the  first  force, 
and  are  not  a  new  trespass.  ...  It  has  been  urged 
that  the  intervention  of  a  free  agent  will  make  a  differ- 
ence ;  but  I  do  not  consider  Willis  and  Ryal  as  free 
agents  in  the  present  case,  but  acting  under  a  compul- 
sive necessity  for  their  own  safety  and  self-preserva- 
tion." Nares,  J.,  said  :  The  defendant  "  is  the  person 
who  gave  the  mischievous  faculty  to  the  squib.  That 
mischievous  faculty  remained  in  it  till  the  explosion. 
No  new  power  of  doing  mivschief  was  communicated  to 
it  by  Willis  or  Ryal.  It  is  like  the  case  of  a  mad  ox 
turned  loose  in  a  crowd.  The  person  who  turns  him 
loose  is  answerable  in  trespass  for  whatever  mischief 
he  may  do.*'  It  will  be  readily  observed  that  there  is 
nothing  in  the  case  cited  which  fixes  any  liability  upon 
the  defendant  in  the  present  case.  The  boys  who  did 
the  damage  were  free  agents,  and  acted  of  their  own 
volition.  There  was  nothing  inherently  dangerous  or 
explosive  in  the  box,  and  the  plaintiff  might  have 
passed  and  re-pasSed  in  safety,  but  for  the  mischievous 
conduct  of  the  boys  in  overturning  the  box. 

Judge  Blackstone,  in  reasoning  out  the  squib 
case,  says :  '*  If  a  man  tosses  a  foot-ball  in  the  street, 
and,  after  being  kicked  about  by  one  hundred  people, 
it  at  last  breaks  a  tradesman's  windows,  shall  he 
have  trespass  against  the  man  who  first  produced  it? 
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Surely  only  against  the  man  who  gave  it  that  mis- 
chievous direction." 

In  Cuff  V.  Newark  &  New  York  R.  R.  Co.  (36  N. 
J,  17),  it  was  held  that  the  intervention  of  the  inde- 
pendent act  of  a  third  person  between  the  wrong  com- 
plained of  and  the  injury  sustained,  is  made  a  test  of 
that  remoteness  of  damage  which,  in  some  cases,  for- 
bids a  recovery.  In  that  case  the  court  puts  this  apt 
illustration:  "A.  places  a  log  in  the  highway,  which 
B.  casts  into  an  adjoining  close,  or  puts  an  obstruction 
upon  the  sidewalk,  which  passers-by  throw  into  the 
roadway  of  the  street,  and  a  traveler  is  injured  by 
coming  in  contact  with  it.  A.  cannot  be  held  for  the 
trespass  in  the  one  case,  or  for  the  injury  in  the  other." 
In  fact,  there  is  no  steam  engine  or  piece  of  machinery 
so  constructed  but  that  an  incompetent  intruder  might 
cause  them  to  do  damage  to  all  in  the  vicinity.  Is  the 
owner  to  be  held  liable  for  such  acts,  committed  with- 
out his  agency  and  against  his  will?  Certainly  not. 
A  person  is  answerable  only  for  the  natural  conse- 
quences of  his  own  act,  or  for  the  acts  of  those  in  his 
immediate  employ ;  in  other  words,  for  those  conse- 
quences which  might  have  been  foreseen  and  expected 
as  the  results  of  his  or  their  conduct,  but  not  for  those 
remote  or  exceptional  contingencies  which  he  could 
not  have  foreseen,  and  was  therefore  under  no  moral 
obligation  to  take  into  consideration. 

If  the  plaintiff  had  been  walking  along  the  sidewalk 
in  the  night-time,  and,  not  discovering  the  box  in  the 
darkness,  had  fallen  over  it  and  sustained  an  injury,  the 
defendant  would  have  been  liable,  because  his  negligent 
act  in  placing  the  box  upon  the  highway  would  in 
that  case  have  been  the  proximate  cause  of  the  injury  j 
or  if  a  pedestrian,  while  walking  upon  the  highway, 
had  accidentally,  or  even  carelessly,  knocked,  against 
the  box  and  thrown  it  over,  the  defendant  might,  per- 
haps, have  been  holden  upon  the  ground  that  he  knew 
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that  persons  were  constantly  passing  and  repassing, 
and  he  might  therefore  have  foreseen  and  expected  that 
sach  an  event  might  happen,  but  he  was  not  bound  to 
suppose  that  any  person  would  deliberately  throw  the 
box  over  upon  pedestrians  (Newson  v.  New  York,  &c. 
R.  R.  Co.,  29  JV.  r,  383),  and  he  is  not  liable  for 
such  tortious  acts  by  persons  alike  strangers  to  the 
parties  to  the  record  (Vide  ei  supra;  Flower  v.  Adam, 
2  Taunt.  314 ;  Weldon  v.  Harlem  R.  R.  Co.,  5  Bosw. 
676  ;  Carter  v.  Towne,  103  Mass.  107).  The  fact  that 
the  boys  were  under  age  does  not  alter  the  fact.  They 
were  free  agents,  and,  whether  of  age  or  not,  are  re- 
sponsible in  law  for  their  tortious  acts.  It  follows, 
therefore,  that  the  plaintiflE  has  no  cause  of  action 
against  the  defendant,  and  that  her  complaint  must  be 
dis&issed,  with  costs. 

See  70  N.  T.  132;  17  Erig.  Bep.,  Moak's  Notes,  200;  18  Am.  Lcw9 
Beg.  K  8.  217,  and  notes  thereto. 


NtiD  fiork  JHartne  Court 

Spedal  Termr-^Septeniber  29,  1879. 

ALICE  M.  BARROWCLIFFE  against  LA  CAISSE 
GENERALE  DES  ASSURANCES  AGRICOLES 
ET  DES  ASSURANCE  CONTRE  L'INCENDIE. 

An  action  pending  in  a  State  court  against  an  alien  defendant  cannot 
be  removed  into  the  United  States  circait  court  for  trial,  under  the 
acts  of  Congress,  upon  the  ground  of  such  alienage,  if  the  plaintifE 
be  also  an  alien. 

For  the  purposes  of  Federal  cognizance,  a  corporation  created  under 
the  laws  of  the  Republic  of  France  is  an  alien. 
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Motion  to  remove  action  to  United  States  circuit 
court. 

Wm.  Barnes^  for  plaintiff. 

W.  B.  Nassau^  for  defendant. 

Mo  Adam,  J. — ^Th«  defendant,  upon  a  verified  peti- 
tion setting  forth  that  the  action  is  brought  to  recover 
$1,505.55  upon  a  policy  of  fii-e  insurance  ;  that  the 
plaintiff  is  a  subject  of  the  Queen  of  Great  Britain ; 
that  the  defendant  is  a  corporation  created  under  the 
laws  of  the  Republic  df  Prance,  and  that  the  matters 
in  dispute  arise  under  the  laws  of  the  United  States — 
seeks  to  remove  the  action  into  the  United  States  cir- 
cuit court  for  trial,  pursuant  to  the  acts  of  Congress 
authorizing  such  a  transfer  in  certain  specified  cdfees, 
wherein  the  defendant  is  an  alien  {U.  S.  Rev.  Stat. 
§§639,640). 

The  defendant  is  to  be  regarded,  for  the  purpose  of 
Federal  jurisdiction,  as  if  it  were  a  natural  person  and 
a  citizen  of  the  Republic  of  France,  under  whose  laws 
it  was  created  (Rim pie  v.  Delaware  &  R.  Canal  Co.,  14 
How.  Cr.  /S  1,  80  ;  Id.  446  ;  Id.  468  ;  Marshall  v.  Balti- 
more &  Ohio  R.  R.  Co.,  16  Id.  314 ;  Stevens  v.  Phenix 
Ins.  Co.,  41  N.  Y.  149 ;  Barney  v.  Globe  Bank,  2  Am. 
Law  Reg.  N.  8.  221). 

The  defendant  is  therefore  an  alien  within  the 
meaning  of  section  639,  supra.  The  difficulty  the  de- 
fendant has  to  contend  with  is  that  the  plaintiff  is  also 
an  alien,  and  it  has  been  held  that  the  courts  of  the 
United  Stales  have  not  jurisdiction,  of  suits  between 
aliens,  but  only  where  an  alien  or  aliens  constitute  one 
party  and  a  citizen  or  citizens  the  other  (Mossman  v. 
Higginson,  4  Dall.  12  ;  Martilet  v.  Murray,  4t  Oranch^ 
46  ;  Hodgson  v.  Bousback,  5  Id.  303  ;  Hard  v.  Are- 
donde,  1  Paine.,  410 ;  Dennistown  v.  New  York  & 
New  Haven  R.  R.  Co.,  1  Hilt.  65  ;  Galvin  v.  Boutwell, 
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9  Blatchf.  C.  CL  470),  and  that  actions  between  aliens 
cannot  be  transferred  by  and  from  the  State  courts,  on 
the  sole  ground  of  alienism. 

The  petition  is  also  defective  in  not  alleging  facts 
which  show  the  case  to  be  one  of  Federal  cognizance. 
It  should  have  been  stated  how  and  in  what  manner 
the  matters  in  dispute  arise  under  the  laws  of  the 
United  States  {Dillon  on  Memoval  of  Causes^  64) ;  for 
the  plaintiff's  complaint,  standing  alone,  does  not  in- 
dicate that  any  such  question  can  possibly  arise  in 
reference  to  any  of  the  matters  therein  alleged. 

The  motion  to  remove  the  action  to  the  United 
States  circuit  court  will  therefore  be  denied  with  $10 
costs. 


JStva  Sork  Common  l^itaB. 

General  Term — February^  1872. 

MARY  ANN  REQUA   against  WILLIAM 

BULKLEY. 

Objections  which  might  have  been  obviated  upon  the  trial  must  be 
raised  there,  or  they  are  waived.  They  canuot  be  riAsed  for  the 
first  time  upon  appeal.* 

Inability,  through  sickness,  to  fulfill  a  contract  for  personal  services, 
excuses  further  performance,  and  the  party  may  recover  as  upon  a 
qitantum  meruit,  for  the  services  rendered  up  to  the  time  he  is  dis- 
abled. This  is  upon  the  familiar  principle  that  the  performance  of 
a  condition  is  excused,  when  it  is  prevented  by  the  law,  or  by  the 
act  of  God. 

But  where  a  party  contracts  to  do  a  thing  which  is  possible  at  the 
time  the  contract  is  made,  he  is  not  excused  from  the  contract  by  a 

♦  See  1  JV:  r.  92;  ^-Sandf.  899;  4  Id.  109;  4  JET.  D.  Smith,  478;  8 
Jd.  810;  1  Milt.  61,  72,  581,  537. 
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contingency  thereafter  arriving,  which  deprives  him  of  all  the 
benefit  contemplated  by  the  contract,  because  it  is  his  own  fault 
that  he  did  not  expi'essly  provide  against  such  contingencies. 

Daly,  Ch.  J.— The  point  upon  which  the  appel- 
lant mainly  relies,  that  the  plaintiff  had  not  posted 
up  in  her  house  the  notice  provided  for  in  the  statute 
of  1867  {Laws  of  1867,  c.  677),  has  been  decided  ad- 
versely to  the  appellant  in  the  case  of  Fowler  v.  Hart, 
decided  at  the  present  term.* 

But  it  is  not  necessary  to  dispose  of  this  case  upon 
that  ground.  This  objection  wa^  not  raised  at  all  in 
the  court  below,  and  for  all  that  we  know,  the  plaintiff 
may  have  had  such  a  notice  posted  up,  and  have  been 
able  to  prove  it  upon  the  trial,  if  this  technical  objec- 
tion had  been  made  to  her  right  to  recover  for  a  breach 
of  the  contract  to  pay  for  the  room  and  board  up  to 
June  1.  As  a  general  rule,  a  party  should  make  his 
objection  to  the  plaintiff's  right  to  recover  upon  the 
trial,  that  an  appeal  and  the  expense  consequent  upon 
it  may  be  avoided,  if  the  objection  is  a  good  one  ;  and 
if  it  is  one*  that  might  have  been  overcome  by  giving 
additional  proof,  it  is  not  available  upon  an  appeal 
from  the  judgment  (Jackson  «.  Christman,  4  Wend, 
at  page  283;  People  v.  Holmes,  6  Id.  191;  Fake  v. 
Smith,  7  Abb,  Pr.  N.  S.  119). 

The  plaintiff  testified  that  there  was  an  express  con- 
tract to  engage  the  rooms  from  November  1  to  June  1, 
following,  at  $70  a  week  ;  and  the  defendant  that  the 
engagement  was  conditional ;  that  he  agreed  to  remain 
until  May  1,  if  all  things  suited,  or  it  agreed  with  the 
young  lady.  The  point  in  difference  between  them 
was  therefore  for  the  justice.  He  has  upon  that  point 
found  against  the  defendant ;  and  being  upon  conflict- 

*  This  case  decided  that  the  act  referred  to  did  not  apply  to  a 
boarding  house  keeper  who  made  a  special  agreement,  fixing  the  rate 
to  be  charged  at  the  time  board  was  engaged. 
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ing  evidence,  Ms  decision  is  final,  and  cannot  be  re- 
viewed. 

The  fact,  assuming  it  to  be  that  the  physician  thought 
that  it  would  be  better  for  the  health  of  Miss  Bulkley 
for  her  and  her  mother  to  remove  from  the  plaintiff's 
house  in  Twenty-third  street  and  go  to  some  other  place 
in  the  centre  of  the  city,  would  not  discharge  thie  de- 
fendant from  an  express  agreement  to  take  the  rooms 
with  board  at  $70  a  week,  from  November  1  to  May  1 
ensuing.  It  was  held  in  Wolfe  v,  Howes  (20  iV.  Y. 
197),  that  inability  through  sickness  to  fulfill  a  contract 
for  personal  services  would  excuse  further  performance, 
and  that  the  party  might  recover,  as  upon  a  quantuTn 
meruit^  for  the  services  he  had  rendered  up  to  the  time 
when  he  was  disabled  by  sickness.  The  condition  was 
regarded  as  relieved  by  the  fa'miliar  principle,  that  the 
performance  of  a  condition  is  excused  when  it  is  pre- 
vented by  the  law,  or  by  the  act  of  God.  Lex  non  cog  it 
ad  impossibilia;  and  this  being  the  case,  the  plaint- 
iff %vas  allowed  to  recover  a  reasonable  compensation 
for  what  he  had  done,  the  defendant  having  received 
actual  benefit  from  his  services.  But  that  is  by  no 
means  this  case,  which  comes  within  a  different  rule — 
that  where' a  party  exprps^^ly  coft^iarrs  ri>4o.A.thinff— 
which  was'possiBle  at  the  time,  he  is  not  excused  from 
the  contractJSy^'contingency  thereafter  arisingjwhich 
deprives  ]nmot^^^jSS^I^}OY^^^^  or  benefit  contem- 
plated by  the  contract,  because  it  is  his  own  fauirfliat 
he  did  not  e3q)res.sly^rovide  against  contingencies,  and 
exejxiplLhijn«eLf. from j;esj>onsibi lit y  in  view  of  the  pos- 
sible  happening  of  certaiou-eyents  (Hadley  v.  Clark,  8 
T,  R.  267 ;  Paradine  v.  Jane,  Aleyn,  3d  resolve,  27 ;  • 
Atkinson  v.  Ritchie,  10  East^  530  ;  Touteng  v.  Hub- 
bard,  3  B.  &  P.  301,  302  ;  Beswick  v.  Swindells,  3  A. 
&  EL  868  ;  Gilpins  v.  Consequa,  1  Pet.  G.  CL  91 ;  Story 
on  Contracts,  §§  834,  975  ;  Chitty  on  Contracts,  5  Am. 
ed.  734,  735.) 
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Here  the  defendant  engaged  the  rooms  with  board 
in  the  expectation  that  a  change  from  Rochester  to 
New  York  wonld  be  beneficial  to  the  health  of  Miss 
Bnlkley.  This  expectation  might  prove  to  be  un- 
founded, either  from  the  unsuitableness  of  New  York 
or  of  this  particular  locality,  and  he  should  have  pro- 
vided in  the  contract  for  such  a  contingency  bj'  re- 
serving the  right  to  give  up  the  rooms  if  the  change 
should  not  be  beneficial.  He  testified  that  he  did,  but 
upon  that  point  the  justice  has  found  against  him,  and 
there  was  evidence  tending  to  show  that  the  dissatis- 
faction of  Mrs.  Bulkley  and  her  daughter  with  their 
apartments,  and  which  led  them  to  change  them,  pro- 
ceeded from  other  causes  than  the  insalubrity  of  the 
plaintiflTs  house  in  Twenty-third  street,  or  the  effect  of 
the  locality  upon  Miss  Bulkley's  health. 

The  judgment  should  therefore  be  affirmed. 

Robinson  and  J.  P.  Daly,  J  J.,  concurred. 

Boarding-honse  keepers. 

PoBting  lUt  of  charges.  The  act  against  fraud  on  and  by  innkeepers, 
&c.  (2  L,  1867,  p.  1727,  c.  677),  amended  by  omitting  boarding- 
houses  and  restaurants  from  the  requirement  of  posting  list  of  charges 
(3  Z.  1871,  p.  1821,  c.  802). 

Lien. 

Boarding-house  keepers  have  the  same  lien  upon  baggage  and 
effects  of  a  boarder,  for  the  amount  due,  as  an  innkeeper  (L.  1860,  p. 
771,  c.  446). 

Extent  of  lien. 

The  lieu  extends  to  all  goods  brought  upon  the  premises  by  a 

boarder  to  furnish  his  room?,  although  they  do  not,  in  fact,  belong  to 

the  boarder,  but  to  a  Strang^.     The  legislature  intended  to  give  such 

.  a  lien  as  the  common  law  gives  to  innkeepers  (Jones  v.  Morrill,  42 

Barh.  623). 

The  wife's  goods,  for  certain  reasons,  cannot  be  detained  for 
board  owing  by  her  husband  (Mcllvane  v.  Hilton,  7  Hun,  594). 

Nor  can  the  goods  of  any  one  be  detained  for  board  to  grow  due 
in  tlic  future,  or  for  other  indebtedness  (Shafer  v.  Guest,  35  Ebto,  iV. 
184;  S.  C,  Q  liobt,  264). 
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What  boases  are  within  the  aet. 

The  act  only  applies  to  those  who  make  a  business,  iu  whole  or  in 
part,  of  keeping  boarders  (Cady  v.  McDowell,  1  Latia.  484). 

Tf hat  guests. 

The  lien  exists  in  reference  to  permanent  as  well  as  transient 
boarders  (Stewart  v,  McOready,  24  Ebto.  Pr.  62). 


NttD  Sork  (CCommon  JpUaa. 

General  Term — March,  1879. 

WILHEMINA  CROFT,  Administratrix  of  MAR- 
GARET FISHER,  agaiTist  RACflAEL  KING, 
Executrix,  &c. 

Sammary  proceeding's. — Parties. — ^Warrant. — ^The  statute  contem- 
plates the  joinder  as  parties,  of  the  tenant  and  of  all  who  derive 
title  through  him. 

The  wife  of  the  tenant,  his  children,  his  servants,  his  boarders  and 
guests  may  all  be  removed  under  the  warrant  of  dispossession, 
though  not  made  parties  to  the  proceeding.  These  arc  the  only 
persons  the  officer  may  lawfully  remove  without  being  named  in 
the  process.  If  he  removes  a  tenant  not  named  in  the  warrant,  he 
is  liable  for  damages. 

Van  Hoesen,  J.— If  the  warrant  had  run  against 
Becker  only,  the  case  of  Welsh  v.  Cochran  (63  N.  Y. 
181),  would  have  been  directly  in  point,  but  it  required 
the  removal  of  ''all  persons"  from  the  premises,  and 
that  King,  the  landlord,  should  fee  put  in  full  posses- 
sion. The  warrant  was  in  due  form,  and  was  not 
broader  than  the  statute  permits.  Tenants,  their 
assigns,  their  under-tenants,  and  their  legal  represent- 
atives, ought*properly  to  be  made  parties  to  summary 
proceedings ;  and  there  is  a  provision  of  the  statute 
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under  which  any  person  may  become  a  party  or  obtain 
a  hearing,  by  showing  that  he  has  possession  or  that 
he  claims  j^ossession  of  the  premises,  and  by  denying, 
by  aflBdavit,  any  of  the  averments  of  the  landlord*^ 
aflftdavit.  The  statute  contemplates  the  joinder  of  the 
tenant,  and  of  all  who  derive  title  through  him,  in  the 
proceedings  instituted  by  the  landlord.  But  there  are 
other  persons  who  may  be  lawfully  on  the  premises, 
and  may  lawfully  be  removed  without  having  their 
day  in  court,  or  any  opportunity  to  object  to  the  pro- 
ceedings ;  the  wife,  the  children,  the  servants,  the 
boarders,  the  guests  of  the  tenant  may  all  be  removed 
under  the  warrant  by  virtue  of  which  he  is  dispos- 
sessed, though  they  have  not  been  made  parties.  These 
are  those  whom  the  statute  refers  to  where  it  provided 
that  the  warrant  shall  direct  the  removal  of  ''all  per- 
sons." When  a  marshal  receives  a  warrant,  he  knows 
that  there  may  be  persons  whom  it  may  be  necessary 
to  remove,  in  order  to  give  the  landlord  possession, 
whose  names  do  not  appear  in  the  papers.  He  must 
dispossess  them,  and  the  warrant  is  his  authority  for 
so  doing.  In  this  case,  he  did  the  very  thing  he  was 
directed  to,  and  he  did  not  dispossess  any  one 
whom  his  warrant  did  not  run  against.  The  marshal 
was  not  liable,  therefore,  for  executing  the  warrant ;  it 
was  regular  in  form  ;  the  magistrate  had  jurisdiction 
of  the  subject-matter ;  and  there  was  nothing  to  show 
that  he  had  not  jurisdiction  of  the  persons  whose 
property  was  to  be  removed  from  the  premises,  and 
who  were  themselves  to  be  evicted.  It  was  not  for  the 
marshal  to  inquire  whether  the  plaintiff  was  an  under- 
tenant, who  onght  toHiave  been  made  a  party,  or  a 
boarder,  whom  it  was  not  necessary  to  make  a  party. 
His  duty  was  simply  to  put  her  out,  and  to  put  King 
in  possession.     This  he  did. 

Now  it  appears  that  she  was  an  under-tenant  of 
Becker;  she  ought,  therefore,  to  have  been  joined  in 
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the  proceedings  (Sims  v.  Humphrey,  4  Denio^  186 ; 
Starkweather  v.  Seeley,  45  Barb.  164). 

It  was  a  trespass  to  dispossess  her  without  giving 
her  an  opportunity  to  make  her  defense.  She  might 
have  paid  the  rent,  to  protect  her  possession,  or  she 
might  have  taken  a  valid  objection  to  some  of  the  land- 
lord's proceedings.  At  any  rate  the  statute  gave  her  a 
right  to  a  hearing,  and  the  landlord  ought  to  answer  in 
damaged  for  the  wrong.  The  plaintiflf  is  answerable  if 
the  court  proceeds  at  his  application  without  jurisdic- 
tion, whether  of  the  subject  matter  or  of  the  person 
(Savacool  v.  Boughton,  5  Wend.  170 ;  Starkv/eather  v. 
Seeley,  cited  above). 

It  was  said  that  the  landlord  knew  nothing  of  these 
proceedings ;  but  he  instituted  them,  sued  out  the  war- 
rant, and,  by  his  agent,  caused  it  to  be  executed  by  the 
marshal.  It  was  not  necessary  that  he  himself  should 
have  had  the  matter  in  his  personal  charge.  He  knew 
that  the  warrant  was  out,  and  said  the  marshal  had 
done  his  duty  in  executing  it. 

King  himself  admitted  that  he  directed  the  in- 
stitution of  the  proceedings.  It  is  the  law  that  a 
party  to  the  record  is  generally  responsible  for  what- 
ever is  done  in  his  name  (Brown  v.  Feeter,  7  Wend. 
301). 

And  where,  as  in  this  case,  a  party  orders  proceedings 
to  be  taken,  he  ought  not  to  be  excused  from  liability, 
because  he  does  not  know  all  the  details  rendered  ne- 
cessary by  the  practice  of  the  courts. 

The  counsel  for  the  appellant  insisted  that,  after 
the  letting  by  King  to  the  plaintiflf,  it  became  the  duty 
of  King  to  notify  the  marshal  o'f  the  tenancy,  and  to 
countermand  the  warrant  against  the  plaintiflf.  Sheibel 
t).  Fairbrain  (1  Bos.  &  Pull.  388)  and  Brown  v.  Feeter 
(7  Wend.  301)  are  authorities  holding  the  other  way. 
I  think  the  judgment  of  the  marine  court  should  be 
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reversed,  and  a  new  trial  ordered,  with  costs  to  the 
plaintiff,  to  abide  the  event. 

Daly,  Ch.  J.,  concurred. 

See  also  McAd(mC%  Lcmdlord  and  Tenant,  206  ;  Colt  v,  Bres,  12 
Oonn.  259,  261. 


IStw    Sork    :0larint    (Sottrt. 

Trial  Term^March,  1874. 

IRA  O.  PAINE  against  HENRY  BERGH. 

The  shooting  of  tame  pigeons  for  sport  is  a  needless  matilating  and 
killing,  within  the  statute  against  cruelty  to  animals. 

Such  shooting  subsequently  regulated  by  statute  (1875,  c.  107).  See 
note  of  same,  at  end  of  case. 

Extract  from  the  9th  annual  report  of  the  Society 
for  the  Prevention  of  Cruelty  to  Animals,  page  23. 

''  The  case  of  Ira  O.  Paine  against  Henry  Bergh,  in 
which  the  former  claimed  $1,000  damages,  as  compen- 
sation for  losses  alleged  to  have  been  sustained  by  him, 
by  reason  of  the  action  of  the  society  in  breaking  up 
and  preventing  a  grand  handicap  pigeon-shooting  tour- 
nament at  Fleetwood  Park,  was  tried  in  the  Marine 
Court  on  March  23,  1874.  before  Judge  MoAdam.  Af- 
ter hearing  the  evidence  on  both  sides,  his  Honor 
promptly  gave  the  following  admirable  decision  : 

'*  'That  the  assemblage  at  Fleetwood  Park  on  the 
occasion    in  question    was    clearly  illegal,*  and  the 

*  The  person  who  shot  the  largest  number  of  pigeons  was  to  have  a 
silver  cup.     Tliis  gaming  feature  made  the  assemblage  an  illegal  one. 

See  Campbell  v,  Richardson,  10  Johne,  406,  as  to  prize  shooting. 
Governors  of  Alms  House  v.  American  Art  Union,  7  If:  F.  228,  as  to 
prize  exhibitions,  and  Hull  v.  Ruggles,  56  Id.  424,  as  to  packages  of 
prize  candies. 

Independently  of  this  it  was  a  nuisance  to  the  neighbors  (Etez  «• 
Moore,  8  Bam.  db  Ad.  184;  2  Arehb.  Cr,  Pr.  d  P.  992). 
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shooting  of  the  pigeons  was  a  needless  mutilating  and 
killing,  within  the  statute.*  I  charge  you,  gentlemen 
of  the  jury,  to  find  a  verdict  for  the  defendant.' 

"  Since  this  decision  the  pigeon-shooters  have  be- 
come somewhat  demoralized,  and  althougn  they  occa- 
sionally meet  for  the  purpose  of  mutilating  and  killing 
their  little  victims,  they  take  care  to  get  far  enough  away, 
where  the  local  authorities  are  inimical  to  the  law  and 

*  In  England,  under  a  similar  statute,  the  court  held  that  the 
cruelty  intended  to  be  prevented  by  the  statute  is  as  great  when 
practiced  upon  a  pigeon,  turkey,  or  other  domestic  bird,  as  upon  a 
domestic  quadruped  (Budge  «.  Parsons,  8  Be^  A  8.  382;  S.  C,  7 
Law  TifneB  K  8.  784;  S.  C,  9  Jurist  N.  8.  796;  B.  C,  11  Weekly  R, 
424). 

The  late  Hugh  Maxwell,  when  district  attorney,  said:  ''The 
Almighty  has  given  man  dominion  ov^  the  fowls  of  the  air,  the  beasts 
of  the  field,  and  the  fishes  of  the  sea.  But  he  must  take  care  that 
his  dominion  be  not  abused:  that,  like  every  other  gift  of  the  Deity,  it 
might  be  and  often  was  abused.  In  such  a  case  the  municipal  laws  of 
the  country  had  stepped  in  to  the  aid  of  those  of  nature  and  religion, 
and  would  punish  him  for  an  infraction  of  their  rules  "  (People  v. 
Stakes,  1  Wheeler  Gr,  Cos,  111). 

To  treat  a  dumb  beast  with  cruelty  is  a  misdemeanor  at  common 
law  (Isaac  Ross  Case,  8  CiPy  EaU  Becordery  191). 

As  to  the  right  of  Mr.  Bergh^s  officers  to  arrest  without  warrant, 
see  Christie  v,  Bergh,  15  Abb,  Pr,  2f.  8.  51. 

Injuries  by  animals. — In  order  to  recover  for  injuries  done  by 
animals  man8^leta  natural  such  as  oxen,  cows,  or  the  like,  scienter 
must  be  shown,  but  it  is  otherwise  of  injuries  done  by  animals  /era 
natures,  such  as  lions,  tigers  and  the  like  (Van  Leuven  v.  Lyke,  1  N. 
T.  516),  or  by  deer  (Congress  &  Empire  Spring  Co.  v.  Edgar,  18  Am. 
613). 

The  statate  of  1875. — In  order  to  avoid^the  effect  of  this  decision, 
which  was  affirmed  on  appeal,  the  legislature  were  induced  to'  pass  the 
following  act,  which  will  be  found,  in  the  Laws  of  1875  (c.  107) : 
**None  of  the  provisions  of  law  heretofore  enacted  for  the  preven- 
tion of  cruelty  to  animals  within  this  State,  shall  be  construed  to 
prohibit  or  interfere  with  the  shooting,  by  members  of  sportsmen's 
clubs  or  incorporated  societies,  of  pigeons;  provided  that,  in  each 
case,  as  soon  as  they  can  be  captured  or  taken,  after  being  shot,  such 
pigeons,  if  living,  shall  immediately  be  killed." 

Vol.  I.— 11 
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the  officers  of  the  society.  During  the  year,  several 
contemplated  matches  at  Jerome,  Fleetwood  and  Deer- 
foot  Parks  have  been  interrupted,  and  the  crowds  dis- 
persed. From  advices  received  from  England  it  ap- 
pears the  cruel  sport  is  generally  dying  out  there,  and 
noblemen  and  gentlemen,  ashamed  of  engaging  in  them 
under  their  proper  names  and  titles,  figure  as  Jones, 
Brown  or  Robinson.  A  gentleman  in  this  city — one 
who  has  shot  in  many  a  public  and  private  match — re- 
marked recently  that  public  sentiment  was  against  it, 
and  he  and  many  of  his  friends  had  entirely  given  it 
up." 


JJ'ttD  Vioxk  marine  (Eourt* 

Trial  Term—DeeembeTy  1877. 

CROWLEY  against  CONNER,  Sheriff. 

The  authority  of  a  deputy  sheriff  to  act  can  only  be  proved  by  the 
production  of  his  appointment  from  the  files  of  the  county  clerk. 

In  an  action  brought  by  one  Crowley  against  the 
sheriff,  Wm.  C.  Conner,  to  recover  treble  damages 
under  the  statute  for  exacting  illegal  fees,  it  appeared 
that  the  charges  were  paid  to  one  assuming  to  act  as 
deputy  sheriflf.  Judge  Mo  Ad  am  (following  Curtis  7). 
Pay,  37  Barb.  64),  held  that  the  authority  of  the 
deputy  to  act  as  the  agent  of  the  sheriflf,  and  to  bind 
him  by*  his  acts,  can  only  be  proved  by  the  production 
of  his  original  appointment  as  deputy  by  the  sheriflf, 
under  his  hand  and  seal,  which  the  statute  requires  to 
be  filed  with  the  county  clerk  (see  also  Pond  v.  Sea- 
man, 46  Barb.  152,  155). 

That  it  cannot  be  proved  by  a  certified  copy  of  such 
appointment,  nor  by  evidence  that  the  deputy  acted  as 
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such.    That  the  theory  of  the  sheriffs  liability  rests 
in  the  doctrine  of  principal  and  agent. 

The  plaintiff  was  allowed,  on  terms,  to  withdraw  a 
juror,  and  the  case  went  over  the  term  to  enable  the 
plaintiff  to  procure  the  statutory  proof. 

This  raling  is  upon  the  ground  that  the  statute  requires  that 
'*  every  appointment  of  an  under-sheriff  or  a  deputy  sheriff  shall  be  in 
writing,  under  the  hand  and  seal  of  the  sheriff,  and  shall  be  filed  and 
recorded  in  the  office  of  the  clerk  of  the  county  (1  E.  8.  879,  §  74,  4 
ed.  697,  §  131;  1  Id.  6  ed.  906,  §  234).  The  original  appointment 
must  be  produced  from  the  files,  because  there  is  no  statute  making  a 
certified  copy  thereof  evidence  (87  Barh.  67). 


Neto  Sork  iSlartnt  ((lonrt. 

Trica  Term— May,  1878. 

MICHAEL  LYNCH  against  DAVID  W.  DOWLING. 

The  marine  court  has  no  power  to  reform  a  contract,  and  then  allow 

a  recovery  upon  the  contract  as  reformed,  although  superior  courts 

of  record  have  such  jurisdiction. 
A  bill  of  sale  may  be  void  ns  to  creditors,  and  good,  as  between  the 

parties  to  it.     A  liquor  license  is  not  assignable,  and  profits  from 

an  unlicensed  liquor  trade  are  not  recoverable. 

McAdam,  J. — An  inspection  of  the  complaint  satis- 
fies me  that  the  plaintiff  cannot,  upon  the  facts  al- 
leged, obtain  in  this  court,  with  its  limited  statutory 
jnrisdietioa  of  a  purely  legal  nature,  that  equitable  re- 
lief which  he  will  require  to  entitle  him  to  a  recovery 
In  disposing  of  the  question  the  stinted  legal  jurisdic- 
tion of  a  common  law  nature  which  limits  the  marine 
court  must  be  borne  in  mind,  and  not  confounded  with 
that  of  the  superior  city  courts,  which,  since  the  Con- 
stitution of  1846,  have  possessed  the  united  powers  of 
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a  common  lawand  equity  jurisdiction;  and  these  courts, 
having  plenary  powers,  may,  under  the  provisions  of 
the  Code  uniting  legal  and  equitable  remedies,  enter- 
tain jurisdiction  of  an  action  for  the  reformation  of  a 
contract,  and  for  the  recovery  at  the  same  time  upon  the 
contract  as  reformed  (Crary  v.  Goodman,  12  JV.  Y.  266 ; 
Phillips  V.  Gorham,  17  Id.  270 ;  N.  Y.  Ice  Co.  v.  N.  W. 
Ins.  Co.,  23  Id,  357 ;  Maher  v.  Hibernia  Ins.  Co.,  67  Id. 
283,  292  ;  Pitcher  v.  Hennessey,  48  If,  T.  415). 

Thus,  in  Phillips  v.  Gorham,  supra^  the  court  of  ap- 
peals held  that  in  an  action  to  recover  the  possession 
of  land  the  plaintiffs  may  attack  a  deed  under  which 
the  plaintiflE  claims  title  both  upon  legal  grounds  and 
upon  such  as  before  the  Code  were  of  purely  equitable 
cognizance.  The  ground  upon  which  the  power,  was 
sustained  was  that  prilp  to  the  Constitution  of  1846 
this  judicial  authority  had  existed  in  two  separate 
branches,  i,  e,y  the  original  jurisdiction  at  law  was  in 
the  supreme  court,  while  the  equitable  jurisdiction  was 
in  the  court  of  chancery,  and  the  new  Constitution 
(1846)  conferred  the  whole  jurisdiction  upon  a  single 
supreme  court  (see  1  Waifs  Actions  and  Defenses, 
14).  The  old  supreme  court,  as  a  common-law  tribunal, 
certainly  possessed  a  more  comprehensive  jurisdiction 
than  the  marine  court  does  now,  and  yet  that  tiibunal, 
prior  to  1846,  could  not  have  rendered  the  plaintiflP 
any  equitable  relief.  Let  uslook,  then,  at  the  complaint, 
and  see  what  relief,  of  a  legal  nature  merely,  the  plaintiff 
alleges  himself  entitled  to.  He  alleges,  in  the  first 
paragraph,  that  he  was  the  owner  of  a  business  at  1389 
Broadway,  in  the  city  of  New  York,  stocked  with  liq- 
uors of  various  kinds.  In  the  second  paragraph  the 
plaintiff  alleges  an  agreement  made  in  December,  1876, 
whereby  the  defendant  agreed  to  carry  on  the  business 
for  the  plaintiff,  and  to  account  to  him  for  the  proceeds ; 
and,  to  enable  the  defendant  to  carry  on  the  business, 
the  defendant  induced  the  plaintiff  to  sign,  execute 
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and  deliver  to  the  defendant  a  bill  of  sale  of  the  said 
business  and  stock.  In  the  third  paragraph  the  plaint- 
iff alleges  that  he  made,  executed  and  delivered  said 
bill  of  sale  without  consideration,  and  that  the  de- 
fendant took  possession  under  said  bill  of  sale,  on 
his  promise  to  account  to  the  plaintiff  therefor  upon 
demand ;  that  the  plaintiff  demanded  an  account 
and  a  return  of  the  property,  and  that  the  defend- 
ant refused  to  give  it  up,  claiming  title  under  the 
bill  of  sale.  In  the  fourth  paragraph  the  plaintiff 
charges  that  the  promises  to  account  were  fraudu- 
lently made,  and  that  in  consequence  the  plaintiff 
suffered  great  losses  in  various  ways,  up  to  the  sum  of 
$2,000,  for  which  he  demands  judgment.  The  bill 
of  sale,  according  to  the  complaint,  was  executed  and 
delivered,  and  the  defendant  <^ok  possession  under  it 
and  has  since  maintained  it.  As  between  the  parties 
to  it,  the  bill  of  sale,  and  delivery  of  possession,  vested 
the  absolute  title  to  the  business,  stock  and  their  pro- 
ceeds  in  the  defendant,  as  vendee  (1  Parsons  on  Cont. 
6  ed.  525),  and  the  inducing  causes  which  led  to  the  sale 
do  not  in  law  amount  to  a  fraud,  which  must  consist  in 
making  some  misrepresentation  as  to  an  existing  fact 
(People  V.  Tompkins,  1  Park.  Cr.  224 ;  Fisher  v.  N.  Y. 
Com.  Pleas,  18  Wend.  609 ;  40  Barb.  512  ;  Barbour's 
Crim.  Law,  2  ed.  137,  138  ;  Ranney  v.  People,  22  N.  T. 
413  ;  see  Neuff's  Case,  1  Salk,  151),  and  not  a  mere  fail- 
ure to  keep  a  promise  to  be  performed  at  a  future  day 
{lb,).  The  plaintiff  parted  with  his  title,  and  there  is 
nothing  which  the  law  recognizes  as  fraud  to  impeach 
the  sale.  The  plain  tiff  intended  to  give  a  bill  of  sale,  and 
he  gave  no  more  than  he  in  tended  to  give.  He  gave  the 
defendant  possession,  and  thus  the  legal  title  was  put  in 
the  defendant  understandingly,  and  by  ths  plaintiff's 
own  voluntary  act.  If  the  bill  of  sale  does  not  express 
the  entire  contract,  a  bill  to  reform  the  contract  should 
bellied,  and  the  contract  as  reformed  should  be  enforced. 
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But  I  have  already  indicated  that  this  court  is  not  the 
tribanal  where  that  relief  can  be  obtained,  but  that  the 
recourse  must  be  had  to  a  court  of  equity  (see  2  WaiCs 
Actions  and  Defenses^  512).  The  plaintiff  may  have  a 
remedy  in  a  court  of  equity,  but  whether  he  has  or  not 
it  is  clear  to  me  he  has  none  in  a  limited  and  stinted  jur- 
isdiction like  the  marine  court.  It  is  not  the  business 
of  the  courts  to  furnish  new  remedies  to  parties,  even 
though  existing  ones  are  found  inadequate  to  afford 
protection  or  redress,  as  that  falls  more  properly  within 
the  province  of  the  legislature  (14  JV,  T.  534,  542). 
The  supreme  court,  at  the  Monroe  general  term,  decided 
**that  if  a  written  contract,  by  reason  of  any  mistake 
of  fact,  does  not  express  the  agreement  in  fact,  a  court 
of  equity  may  reform  and  correct  it  by  decree  in  a 
direct  action  for  that  putpose,  but  it  cannot  be  changed 
or  reformed  by  parol  evidence  in  an  action  at  law  aris- 
ing upon  an  alleged  breach  of  such  contract,  in  which 
the  plaintiff  seeks  to  recover  damages  only  ;  and  that  if 
an  alleged  previous  oral  agreement  is  declared  upon  as 
the  subsisting  agreement,  the  subsequent  written  agree- 
ment, duly  executed,  the  moment  it  is  presented  in  evi- 
dence destroys  the  oral  one,  and  takes  away  its  char- 
acter as  an  agreement,  entirely  ;  and  no  amount  of 
parol  evidence  can  give  it  force  or  vitality,  as  against 
the  written  version.  The  written  version  must  be 
changed,  or  the  contract  must  stand  and  be  performed 
as  first  written"  (Bush  v.  Tilley,  49  Sarb.  599).  What- 
ever may  be  said  of  the  soundness  of  this  decision  as 
applied  to  the  supreme  court,  under  the  authorities 
previously  cited,  there  can  be  no  question  about  its  ac- 
curacy as  applied  to  the  limited  jurisdiction  of  the 
marine  court.  I  am  at  a  loss,  therefore,  to  see  how  the 
plaintiff  can  succeed  in  a  court  of  law,  no  matter  what 
name  he  gives  his  action.  Trover  for  conversion,  or 
action  upon  contract  to  account,  must  fail,  where,  as  in 
this  case,  upon  the  face  of  the  complaint  it  affirmatively 
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appears  that  the  plaintiflf  is  without  title  to  the  prop- 
erty he  claims,  for  its  proceeds  would  naturally  follow 
the  title,  and  by  no  possibility  vest  in  him.  The  plaint- 
iff, as  before  remarked,  must  seek  redress  in  one  of  the 
superior  city  courts  of  record  ;  if  he  is  entitled  to  any 
relief  he  will  get  it  there.  He  has  mistaken  his  forum. 
This  question  must  be  met  and  adjudicated,  and  as 
the  record  fairly  presents  the  objection,  there  is  little 
practical  use  in*spending  hours  over  the  introduction 
of  evidence  and  the  examination  of  accounts,  when  the 
result  must  be  the  same  in  the  end.  The  question 
of  accounting  ateo  belongs  more  appropriately  to 
such  a  superior  court,  and  if  the  plaintiff  succeeds 
there  in  reforming  the  writing,  or  in  getting  rid  of  its 
effect,  that  court  may  order  the  accounting  to  proceed 
after  the  trial,  before  a  referee  named  for  the  purpose. 
In  conclusion,  what  was  the  purpose  of  the  bill  of  sale, 
if  not  intended  to  invest  the  title  to  the  property  and 
its  proceeds  in  the  vendee  ?  The  complaint  charges 
that  it  was  made  "in  order  that  he  (the  defendant) 
might  carry  on  said  business  with  advantage  to  the 
plaintiff."  The  business  was  that  of  selling  ales,  wines 
and  whiskies,  and  required  an  excise  license,  which 
could  issue  only  to  the  actual  proprietor.  After  this 
bill  of  sale  was  made,  in  whom  was  the  legal  proprie- 
tor's  interest  vested  i  Who  was  the  actual  owner  un- 
der the  statute  regulating  excise  licenses  ?  Certainly 
the  defendant.  If.  the  plaintiff  intended  any  other  re- 
sult, he  must  have  known  that  the  effect  of  his  act  was 
to  evade  the  excise  statutes,  and  that  his  act  was  in 
consequence  illegal  to  such  an  extent  as  to  prevent  him 
founding  any  claim  upon  it  (4  JV.  T.  449  ;  7  Id.  176 ; 
4  Hill,  424: ;  15  N.  Y.  834  ;  36  Barb.  210  ;  9  iV".  Z.  P20). 
If  he  intended,  on  the  other  hand,  that  the  place 
should  be  run  without  a  license,  the  profits  from  such 
business  would  not  be  recoverable  (see  Ehel  v.  Smith, 
3  Caines,  187 ;  Griffith  v.  Wells,  3  Den.  226 ;  Kane  v. 
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Johnston,  9  JBosw.  155 ;  Bos  worth  v.  Swansey,  10 
Met.  363.  And  the  same  result  would  follow  if 
the  understanding  was  to  run  the  place  on  Lynch' s 
license  (Sanderson  o.  Goodrich,  46  Barb.  616).  The 
plaintiff  has  therefore,  by  his  own  act,  placed  his 
title  and  right  of  recovery  in  such  a  position  as  to  be 
unavailing  to  him  under  the  allegations  of  his  com- 
plaint, and  the  legal  inferences  which  flow  therefrom, 
for  even  a  fraudulent  conveyance,  though  void  as  to 
creditors,  is  good  between  the  parties  (Osborne  v. 
Morse,  7  Johns.  161 ;  16  Id.  189 ;  4  Conn.  207 ;  11 
Wheat.  203 ;  Waterbury  v.  Westert^elt,  9  i\r.  Y.  598  ; 
25  Barb.  428).  It  follows,  therefore,  that  the  objection 
to  the  jurisdiction  is  fatal,  and  that  the  complaint 
must  be  dismissed. 


IStm   |}ork   €omtnon   ^Itas. 

General  Term — Marehj  1869. 

REBECCA  RYAN,  Plaintiff  and  Respondent, 
against  ISAAC  KNAPP,  Defendant  and  Ap- 
pellant. 

Where  a  married  womaD,  residing  with  her  husband,  sued  for  the 
possession  of  a  sewing-machine,  and  damages  for  its  detention,  and  it 
appeared  that  she  had  purchased  the  machine  with  money  received 
from  her  luisband, — Heldy  that  the  legal  effect  of  the  transaction  was 
to  yest  the  title  in  her  husband,  and  that  she  had  no  oause  of 
action. 

The  plaintitf,  a  married  woman,  residing  with  her 
husband,  brought  action  against  the  defendant  to  re- 
cover damages  for  the  detention  of  a  sewing-machine. 
The  action  came  on  for  trial  in  the  third  district  court, 
city  of  New  York,  on  June  6,  1866,  before  Justice 
Bull  (who  was  acting  in  place  of  Justice  Smith,  who 
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was  absent).  The  plaintiff  testified  on  the  trial  that 
she  bonght  the  machine  in  January,  1862,  and  she  re- 
ceived the  money  from  her  husband.  The  answer  was  a 
general  denial.  The  defendant  moved  to  dismiss  the 
complaint  on  the  ground  that  the  title  to  the  property 
was  in  the  husband,  and  that  the  plaintiff  could  not 
maintain  the  action. 

The  motion  was  denied,  and  the  defendant  ex- 
cepted. 

The  judge  rendered  a  judgment  for  the  plaintiff, 
allowing  her  $30,  the  value  of  the  machine,  and  $40 
for  the  detention  thereof,  and  costs.  From  this  the 
defendant  appealed. 

McGregor  &  Bushnell^  for  the  respondent. 

A.  (7.  Anderson  and  David  McAdam,  for  the 
appellant. 

Beady,  J. — I  think  the  judgment  in  this  case 
should  be  reversed.  The  plaintiff  claimed  to  be  the 
owner  of  the  sewing-machine,  the  value  of  which  she 
sought  to  recover  in  this  action.  She  said,  however, 
that  she  received  the  money  from  her  husband  to 
purchase  it,  with  whom  she  was  then  living.  The 
defendant's  counsel  moved  to  dismiss  the  complaint 
upon  the  ground  that  the  plaintiff  failed  to  show  title. 
The  motion  was  denied,  and  no  additional  evidence  was 
given  on  that  subject.  The  plaintiff  having  testified  as 
she  did,  the  legal  effect  of  her  evidence  was  to  negative 
her  claim.  She  alleged  that  she  was  the  owner  of  the 
machine,  and  proved  a  fact,  the  legal  effect  of  which 
was  to  vest  the  title  in  her  husband.  She  did  not 
state,  nor  was  her  husband  called  to  prove,  that  it  was 
a  gift.  There  was  no  separate  possession  of  it  on  her 
part,  and  no  intention  on  the  i)art  of  her  husband  shown 
to  vest  the  title  exclusively  in  her.  They  resided 
together  when  the  machine  was  purchased,  and  con- 
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tinued  so  to  reside.  Her  statement  that  she  was  the 
owner  was  merely  the  declaiution  of  a  legal  conclasion, 
which  the  facts  did  not  warrant.  It  is  no  answer  to 
this  view  that  the  defendant  was  bound  to  plead 
coverture.  There  is  no  adjudged  case  in  which,  under 
circumstances  like  these,  the  defendant  has  been  de- 
clared unable  to  avail  himself  of  such  a  defect,  without 
such  a  plea.  It  is  quite  clear,  and  does  not  need  cases 
to  illustrate  the  doctrine,  that  if  a  plaintiflF,  in  an  action 
which  depends  on  alleged  title,  on  his  own  statement 
has  none,  he  cannot  recover.  The  general  denial  of 
the  defendant  put  the  title  in  issue,  and  the  plaintiff 
failed  to  prove  it.     The  judgment  must  be  reversed. 

Daly,  P.  J.,  and  Cardozo,  J.,  concurred. 


UStm   llork   Common   jpUaa. 

General  Term — Aprily  1869. 

CHARLES  W.  LANGWORTHY,  Plaintiff  and 
Respondent,  against  JUSTUS  W.  BEARDS- 
LEY,  ET  AL.,  Defendants  and  Appellants. 

A  breach  of  warranty  does  not  justify  the  rescission  of  a  sale.  The 
appropriate  remedy  is  to  recoup  or  counterclaim  the  damages  result- 
ing from  the  breach.  Fraud  is  the  only  ground  upon  which  a  con- 
tract can  be  rescinded. 

Daly,  Pirst  Judge. — A  careful  perusal  of  the  some- 
what lengthy  evidence  in  this  case  has  disclosed  no 
ground  for  this  appeal.  No  question  of  law  is  pre- 
sented, and  upon  the  facts  i:here  is  not  only  a  conflict, 
but,  in  my  judgment,  a  preponderance  of  testimony  in 
support  of  the  findings.  Whether  the  cheese  was  pur- 
chased by  the  defendants  upon  their  own  judgment 
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after  an  inspection,  or  solely  in  reliance  upon  the  rep- 
resentations of  the  plaintiff's  agent,  was  a  mere  ques- 
tion of  fact,  which  the  referee  upon  conflicting  testi- 
mony found,  and  with  evident  correctness,  in  the 
plaintiflP  s  favor. 

The  same  may  be  said  of  the  question  whether, 
assuming  the  representations  to  have  been  made  and 
relied  upon,  such  representations  were  not,  in  fact,  true. 
The  fact  fliat  a  small  quantity  of  the  farm  dairy  cheese 
was  not  quite  equal  to  the  representations,  did  not, 
under  any  circumstances,  justify  the  defendants'  at- 
tempt to  rescind  the  entire  sale.  Such  a  course  can 
only  be  adopted  in  a  case  of  fraud  ;  never  for  a  mere 
breach  of  the  contract  of  warranty  (Voorhees  v.  Earl, 
2  Hill,  288  ;  Gary  v.  Gruman,  4  Id.  625).* 

No  attempt  is  here  made  to  recoup  or  counterclaim 
for  the  damages  which  may  be  sustained  by  reason  of 
any  such  breach  of  warranty.  On  the  contrary,  a  re- 
scission of  the  contract  of  sale  is  aloae  sought ;  a  claim 
which  is  wholly  unsupported  by  evidence  of  fraud  or 
fraudulent  representations. 

As  to  the  weight  of  the  cheese,  there  is  sufficient 
evidence  to  support  the  finding  ;  were  it  otherwise,  the 
point  could  not  avail  the  defendants  here.  It  should 
have  been  taken  upon  the  trial  by  a  motion  to  dismiss, 
when  the  plaintiffs  would  have  had  an  opportunity  of 
supplying  the  deficiency. 

The  judgment  should  be  affirmed. 

Brady,  J. — The  referee  found  that  the  purchase 
made  by  the  defendants  was  not  based  upon  the  repre- 
sentations of  the  plaintiff  or  by  sample.  The  evidence 
seems  to  warrant  such  a  finding.  The  defendants  sent 
a  person  to  examine  the  cheeseu  and  it  was  all  exposed 
to  his  view,  and  submitted  for  his  inspection.  Upon 
his  report,  which  was  favorable,  the  sale  was  consum- 

*  16  Eng,  Rep.  324,  Monk's  Notes. 
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mated.  It  is  true  that  there  is  a  conflict  upon  this 
question,  and  the  evidence  is  close,  bnt  two  tribunals 
have  found  the  facts  of  this  case  adversely  to  the  de- 
fendants, and  no  other  judgment,  upon  the  findings 
named,  could  have  been  given  with  propriety.  I  con- 
cur, for  these  reasons,  with  Judge  Daly,  in  affirming 
the  judgment. 


Hfltm  Sork  Qmpxtmt  €onxt. 

Special  Term^April  12,  1878. 

THE  PEOPLE  EX  bel.  WM.  B.  CROSBY  against 
DAVID  McADAM,  Justice  of  the  Mabine 
CouBT  OP  THE  City  of  New  Tobk. 

The  supreme  court  will  not  compel  the  justices  of  the  marine  court  to 
entertain  jurisdiction  of  summary  proceedings  to  dispossess  tenants, 
if  prior  statutory  duties  require  their  time  and  attention. 

William  B.  Crosby  applied  to  Mr.  Justice  Mo  Adam 
for  a  summons,  under  the  statute,  to  dispossess  a 
tenant  for  non-payment  of  rent.  The  justice  declined 
to  entertain  the  proceeding,  upon  the  following 
grounds:  "The  justices  of  the  marine  court  find 
themselves  so  crowded  with  the  ordinary  business  of 
the  court,  that  they  decline  to  step  aside  from  it  and 
entertain  summary  proceedings,  which  they  believe 
appropriately  belong  to  the  district  courts.  If,  how- 
ever, the  landlord  will  make  oath  that  the  district 
court  justice  having  jurisdiction  in  the  premises,  as 
well  as  the  justices  of  the  other  courts  having  a  like 
jurisdiction,  decline  to»or  are  disqualified  from  enter- 
taining said  proceedings,  then  the  justices  of  the 
marine  court  will  entertain  the  same,  to  prevent  a  pos- 
sible failure  of  justice.     Any  other  course  would  bring 
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into  the  marine  court,  and  take  from  the  other  courts 
the  great  bulk  of  these  proceedings;  which  result 
would  not,  in  my  judgment,  be  beneficial  to  either  of 
them." 

Mr.  Crosby  then  obtained  an  alternative  mandamus, 
requiring  the  justice  to  entertain  jurisdiction  of  said 
proceeding,  or  show  cause  why  he  should  not.  Upon 
the  argunl0nt  of  the  application  : 

Elbridge  T.  Oerry^  for  the  relator,  insisted  that 
the  justice  had  no  discretion  in  the  matter,  and  that 
the  relator  was  entitled  to  the  writ  as  of  right  (citing  3 
R.  S.  6  ed.  824  ;  2  Id.  512,  13,  §  28 ;  McAdam  on 
Landlord  &  Tenant^  184 ;  Bliss  Code^  137,  note  h  to 
§  315 ;  Purber  v.  Sturney,  3  H.  &  N.  531). 

Elliott  F.  Shepard^  for  the  justice,  contended  that 
the  issuing  of  a  mandamus  being  discretionary,  it  should 
not  be  granted  to  disturb  the  mere  chambers  business 
of  a  judge,  where,  as  in  this  case,  there  was  no  failure 
of  justice,  the  relator  having  his  remedy  befoi'e  numer- 
ous other  judicial  officers  (citing  Eayp.  Brown,  5 
Cow.  32 ;  3  Burr.  1265 ;  12  Barh.  217 ;  11  How.  Pr. 
89  ;  1  Cow.  603 ;  1  Dm.  617 ;  18  Wend.  97 ;  20  Id. 
658). 

DoNOHUE,  J. — In  this  case  I  think,  fairly  con- 
sidered, the  return  amounts  to  this,  that  while  the 
judges  do  not  refuse  to  take  the  jurisdiction  sought  to 
be  enforced,  the  justice,  in  this  case,  claims  that  prior 
statutory  duties  prevent  his  exercise  of  this,  and  that 
there  are  other  means  than  by  action  of  enforcing  the 
remedy  asked  ;  in  other  words,  that  his  ordinary  busi- 
ness is  as  much  as  he  can  do.  Under  the  circum- 
stances, I  do  not  think  the  discretion  of  the  court 
would  be  properly  exercised  in  granting  the  writ. 
Motion  denied. 
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Jfttt)  Uork  fflavint  Court 

Spseial  Term^March  30,  1878. 

GEORGE  P.  WEST  against  THERESA  LYNCH. 

€o8ts  allowable  on  appeal  from  Judgrment  and  order  denying  mo- 
tion for  a  nevr  trial. — The  successful  party  is  not  entitled  to  a 
double  bill  of  costs  on  two  appeals  to  the  general  ternxvi  the  same 
case:~-one  from  the  judgment,  and  the  other  from  the  order  denying 
the  motion  for  a  new  trial.  This  was  so  decided  by  the  supreme 
court  in  Bui  lard  v.  Pearsall  (46  Haw,  Pr.  383),  affirmed  afterwards 
by  the  court  of  appeals  (see  note  at  46  Emc,  Pr.  530,  the  authen- 
tipity  of  which  has  been  confirmed  by  lettera  in  my  possession  from 
the  clerk  of  the  court  of  appeals,  and  from  counsel  engaged  in  the 
cause).  This  decision  has  the  effect  of  overruling  the  various  cases 
cited  by  the  respondent's  counsel,  in  which  double  costs  were 
allowed. 

The  above  was  filed  by  McAdam,  J.,  March  30, 
1879,  and  the  clerk  was  directed  to  tax  the  costs  upon 
appeal  accordingly. 


3N'ttD  Uork  fllarine  dourt 

Special  Term—November  10,  1877. 

MARGARET  HOAG  against  RALPH  MOSS,  et  al. 

Where  the  plaintiff,  in  an  action  of  replevin,  recovers  six  cents  dama- 
ges, and  the  value  of  the  property  recovered  was  assessed  at  $80 : 
Held  (following  several  cases),  that  the  plaintiff  was,  under  the 
statute  as  to  costs,  entitled  to  recover  the  same  amount  of  costs  as 
damages. 

Mo  Ad  AM,  J.— The  plaintiff  recovered  a  verdict  in 
an  action  of  claim  and  delivery.  The  jury  assessed  the 
value  of  the  property  at  $30,  and  awarded  her  six  cents 
damages.     The  statute  (1875,  c.  479,  §  45,  subd.  4; 


N.  Y.  MARINE  CT.,  Sp.  T.,  Dec,  1878.     176 

Brady  «.  Smith. 

Code  qf  Pro.  §  304),  allows  the  plaintiff,  under  such 
circumstances,  six  cents  costs,  being  the  same  in 
amount  as  the  damages  (8  How,  Pr,  238,  269  ;  23  Id. 
44 ;  27  Id.  76),  The  clerk  is  directed  to  retax  accord- 
ingly. 


i^  JXftm  gork  iHarint  Court. 

Special  Tem^— December  23,  1878. 

EDWAED    BRADY   against    MACPHERSON 

SMITH,    ET    AL. 

In  an  action  of  trespass  quare  dau9um  fregity  the  defendant  is  entitled 
to  the  taxable  costs,  unless  the  plaintiff  recovers  a  yerdict  of  $50  or 
more.  . 

A  justice  of  the  peace  has  jurisdiction  of  snch  an  action. 

The  amount  finally  recovered,  and  not  the  amount  demanded  in  the 
complaint,  determines  the  question  whether  or  not  the  action  is  one 
within  the  moneyed  jurisdiction  of  the  justices'  court. 

* 

McAdam,  J. — The  action  is  in  trespass  quare 
clausuTnfregit^  and  the  plaintiff  had  a  verdict  for  $40 
damages. 

The  question  presented  for  decision  is,  to  which 
party  do  the  costs  belong  under  such  circumstances  ? 

The  statute  applicable  to  this  court  provides 
{Marine  Court  Appendix,  p.  45,  §  45  of  act*)  that  costs 
shall  be  allowed  of  course  to  a  plaintiff  upon  a  recovery 
in  the  following  cases  (subd.  4) :  ' '  In  an  action  for  the  re- 
covery of  money,  where  the  plaintiff  shall  recover  $50." 

And  section  47  of  the  same  act  provides  that  ''  costs 
shall  be  allowed  of  course  to  defendant,  unless  the 
plaintiff  be  entitled  thereto  under  the  above  section." 

Thus  far  these  provisions  give  the  taxable  costs  to 
the  defendants.  But  the  plaintiffs  counsel  contends 
that  the  plaintiff  is  entitled  to  costs,  under  subd.  3  of 

*  Code  1875,  c.  479,  §  804. 
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section  45  {supra)y  which  gives  costs  to  the  plaintiff 
"In  the  actions  of  which  a  court  of  justice  of  the 
peace  has  no  jurisdiction."  And  this  leads  us  to  the 
inquiry  whether  a  court  of  justice  of  the  peace  has 
jurisdiction  of  an  action  like  the  present.  The  Code 
(§  53)  provides  that  'justices  of  the  peace  shall 
have  civil  jurisdiction  of  (subd.  2)  "an  action  for  dam- 
ages for  injury  to  rights  pertaining  to  the  Derson,  or 
to  personal  or  real  property,  if  the  damages  claimed  do 
not  exceed  $200." 

This  provision  gives  jurisdiction  to  the  justice,  there 
being  no  disputed  question  of  title  raised  (Ehle  ». 
Quackenboss,  6  mil,  537  ;  27  Barb.  215  ;  1  Daly,  509). 
Indeed,  the  pleadings  in  the  present  case  admitted  the 
plaintiff's  possession  and  right  of  possession  as  tenant, 
under  a  hiring  from  the  defendants,  and  the  contest 
was  thus  narrowed  down  to  the  acts  of  trespass,  and 
the  question  whether  there  was  a  license  given  by  the 
plaintiff  to  the  defendants  to  enter  upon  the  premises, 
and  whether  any  and  what  damage  had  been  done  to  the 
plaintiff  in  consequence  thereof.  The  plaintiff' s  counsel 
further  contends,  that,  even  if  the  action  as  to  subject- 
matter  be  within  the  jurisdiction  of  the  justice's  court, 
the  amount  of  damages  claimed,  i.  e.,  $2,000,  put  it  out 
of  and  beyond  such  jurisdiction.  The  answer  to  this  is 
"  that  as  the  justice's  court  had  jurisdiction  of  the 
class  of  actions  to  which  this  one  belongs,  the  plaintiff 
could  not,  by  demanding  more  than  the  damages 
recoverable  in  a  justice's  court,  entitle  himself,  in  a 
court  of  record,  to  a  bill  of  costs  on  a  recovery  of  less 
than  $50  (Lultgor  v.  Walters,  64  Barb.  417  ;  Seaman  v. 
Glegner,  3  Hun,  119 ;  Powers  v.  Gross,  6  Id.  234 ; 
affi'd  in  66  iV.  Y.  646) ;  for,  as  was  said  in  Seaman  v. 
Glegner  (supra),  ''The  recovery  in  the  cause  shows 
that  the  justice  had  jurisdiction  to  try  it,"  because  the 
"verdict  establishes,  for  all  the  purposes  of  costs,  that 
the  damages  were  but  $40." 
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To  give  the  statute  in  regard  to  costs  the  constrac- 
tion  contended  lor  by  the  plaintiff's  counsel,  would,  in 
the  language  of  Davis,  P.  J.  (3  Biiny  120),  ''bring 
into  this  court  every  cause  of  action  now  triable  in  a 
justice's  court,  by  a  demand  of  damages  exceeding 
$200,  and  to  entitle  plaintiff  to  costs  in  such  ac- 
tions, if  he  recovers  six  cents."  Such  being  the  case, 
it  follows  therefore  that  the  defendants  are  entitled  to 
tax  a  full  bill  of  costs. 


IStm    |{ork    illarint    Court. 

OetiercU  Term — February^  1879. 

JUSTUS  H.  SCHWAB,  Plaintiff  and  Appellant, 
against  GEORGE  MAYPORTH  and  MICHAEL 
M.  ROONEY,  Defendants  and  Respondents. 

By  the  method  of  computing  time  in  this  StAte,  established  by  the  Re- 
vised Statutes,  a  day  consists  of  twenty-four  hours,  and  commences 
and  ends  at  midnight. 

The  sale  of  liquor  at  a  quarter  to  one  on  Monday  morning  does  not, 
therefore,  violate  the  statute  prohibiting  the  sale  of  liquors  on  the 
Sabbath.  Penal  laws  must  receive  a  strict  construction,  and  no  man 
incurs  a  penalty  unless  the  act  which  subjects  him  to  it  is  clearly 
within  the  spirit  and  letter  of  the  statute  imposing  the  penalty. 

In  July,  1878,  the  plaintiff  was  the  proprietor  of 
what  is  denominated  an  inn,  at  No.  50  First  street,  in 
the  city  of  New  York,  which  was  conducted  by  him 
under  a  license  issued  by.  the  commissioners  of  excise, 
authorizing  the  sale  by  him  at  said  place  of  lager  beer ; 
the  defendant  Mayforth,  an  officer  attached  to  the  17th 
precinct  police,  on  Monday  morning,  the  22d  day  of 
July,  1878,  at  fifteen  minutes  of  one,  A.  M.,  discovered 
that  the  door  of  plaintiflf's  place  of  business  was  open, 
and  that  he  was  engaged  in  selling  lager  beer ;  the 

Vol.  L— 12 


178  CITY  COURT  REPORTS. 

Schwab  e.  Mayforth. 

oflScer  ordered  the  plaiatiflTs  place  to  be  closed,  and 
upon  the  plaintiff's  refusal  to  comply  with  the  request 
the  officer  arrested  the  plaintiff  for  violating  the  excise 
law,  and  took  him  to  the  17th  precinct  station-house, 
of  which  the  co-defendant  Rooney  was  then  in  charge 
as  acting  sergeant.  Sergeant  Rooney  then  and  there 
imprisoned  the  plaintiff  upon  May  forth' s  complaint. 
Notwithstanding  the  protest  of  the  plaintiff,  who 
claimed  that  his  arrest  was  illegal,  the  plaintiff  was 
kept  in  actual  confinement  until  eight  A.  M.  of  the 
day  on  which  he  was  arrested ;  he  was  then  taken  to 
the  Essex  Market  police  court,  where  the  complaint 
was  dismissed,  and  the  plaintiff  discharged  by  Justice 

BlXBY. 

The  plaintiff  thereupon  brought  this  action,  to  re- 
cover $2,000  damages  for  false  imprisonment..  Upon 
the  trial  of  the  action  the  trial  justice  instructed 
the  jury  that,  under  the  excise  law,  as  he  construed 
it,  the  plaintiff  had  no  right  to  keep  his  place  open 
from  twelve  P.  M.,  the  end  of  Sunday,  until  one  A. 
M.  Monday  morning.  Under  this  direction  (which 
was  excepted  to)  the  jury  found  that  the  plaintiff's 
arrest  and  imprisonment  were  legal,  and  rendered  a 
verdict  for  the  defendants,  from  which  the  plaintiff  has 
api)ealed. 

Henry  WeJile^  for  plaintiff  and  appellant. 

C.  F.  McLean^  for  defendants  and  respondents. 

McAdam,  J. — By  the  method  of  computing  time 
ill  this  State,  established  by  the  Revised  Statutes,  a  day 
consists  of  twenty-four  hours,  and  commences  and  ends 
at  midnight.  Whenever,  therefore,  a  statute  forbids 
an  act  to  be  done  on  a  particular  day,  it  has  reference 
to  this  mode  of  computation,  unless  there  is  some 
express  declaration  to  the  contrary  (Pulling  v.  People, 
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8  Barb.  384 ;  see  also  Campbell  v.  International  Ins. 
Co.,  4  Bosw.  310).  By  applying  this  rule  of  con- 
strnction  to  the  present  case,  it  is  plain  that  the  statute 
which  forbids  the  sale  of  liquors  upon  Sunday  has 
reference  to  the  twenty-four  hours  of  that  day, 
commencing  and  ending  at  midnight.  It  follows, 
therefore,  that  the  sale  by  plaintiff  of  lager  beer,  at  ^ 
quarter  to  one  on  Monday  morning,  was  no  violation 
of  the  Sunday  law.  The  only  other  prohibition  con- 
tained in  the  excise  law  is,  that  the  license  granted 
by  the  excise  commissioners  shall  not  auchorize  any 
person  or  persons  to  expose  for  sale,  or  sell,  give  away 
or  dispose  of  wines,  ale,  or  beer,  on  any  day  between 
the  hours  of  one  and  five  o'clock  in  the  morning, 
and  that  all  places,  licensed  under  the  act,  shall 
be  closed,  and  kept  closed  between  those  hours. 
(Act  of  April  16,  1857,  §  6,  as  amended  by  act  of 
May  21,  1873,  c.  549,  §  5).  This  prohibition  does  not 
reach  the  present  case,  for  the  reason  that  the  sale 
was  not  made  during  the  inhibited  hours^  but  during 
an  hour  when  -there  is  no  prohibition  whatever.  The 
justice  below  held  that  the  legislature  must  have  in- 
tended to  include  within  the  prohibition  the  hour 
between  twelve  P.  M.  on  Sunday  and  one  A.  M.  on 
Monday,  but  the  difficulty  we  experience  in  that  re- 
gard is  to  find  legal  evidence  of  any  such  intent.  The 
rule  is,  that  penal  statutes  must  receive  a  strict  inter- 
pretation ;  things  which  do  not  come  within  the  words 
are  not  to  be  brought  within  it  by  construction.  The 
law  does  not  allow  of  constructive  offenses  or  of  arbi- 
trary punishments.  No  man  incurs  a  penalty  unless 
the  act  which  subjects  him  to  it  is  clearly  within  the 
spirit  and  letter  of  the  statute  imposing  such  penalty. 
''If  these  rules  are  violated,"  said  Best,  C.  J.  (in  the 
case  of  Fletcher  v.  Lord  Sondes,  3  Bing,  580),  ''  the 
fate  of  accused  persons  is  decided  by  the  arbitrary 
discretion  of  judges,  and  not  by  the  express  authority 
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of  the  laws."  The  intention  of  the  legislature  is  to  be 
collected  from  the  words  they  employ  ;  where  there  is 
no  ambiguity  in  the  words  there  is  no  room  for  con- 
struction. To  determine  that  a  case  is  within  the 
intention  of  a  statute,  its  language  must  authorize  us 
to  say  so. 

.  The  supreme  court  of  the  United  States,  in  the  case 
of  United  States  v.  Wiltberger  (5  Wheat.  76,  96,  96, 
105),  say :  ''It  would  be  dangerous  indeed  to  carry  the 
principle  that  a  case  which  is  within  the  reason  or  mis- 
chief of  a  statute  is  within  its  provisions,  so  far  as  to 
punish  a  crime  not  enumerated  in  the  statute,  because 
it  is  dt  equal  atrocity,  or  of  kindred  character  with 
those  which  are  enumerated."  If  the  same,  or  even 
stronger  reasons,  than  those  which  induced  the  legisla- 
ture to  enact  that  places  where  liquors  are  sold  should 
be  closed  between  the  hours  of  one  and  five  in  the 
morning,  exist  for  requiring  such  places  to  be  closed 
between  twelve  P.  M.  Sunday  and  one  o'clock  on 
Monday  morning,  they  should  be  presented  to  the 
legislature,  which  has  power  to  remedy  the  defect  com- 
plained of.  We  cannot  legislate,  but  must  administer 
the  law  as  we  find  it  upon  the  statute,  construed 
according  to  legal  principles. 

It  follows,  therefore,  that  the  justice  below  erred,  in 
extending,  by  construction,  the  penal  effect  of  the 
statute,  by  making  criminal  an  act  which,  by  the 
words  of  the  statute,  was  not  inhibited,  and  for  this 
error  the  judgment  entered  upon  the  verdict  must  be 
set  aside,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Alker,  Ch.  J.,  and  Goepp,  J.,  concurred. 

Upon  the  new  trial,  the  plaintiff  had  a  verdict  which,  upon  the 
advice  of  the  corporation  counsel,  was  paid  out  of  the  city  treasury, 
as  in  this  case  the  defendants  acted  under  the  authority  of  their 
superior  officers. 
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CHARLES  HARFT,  Plaintiff  and  Respondent, 
against  CHARLES  McDONALD,  Defendant 
AND  Appellant. 

A  prostitute,  who,  while  sitting  at  the  window  of  her  room,  solicits 
men  from  the  street  for  immoral  purposes,  is  a  disorderly  person  with- 
in the  meaning  of  that  term  as  used  in  the  statute,  and  may,  if  the 
offense  be  committed  in  the  presence  of  a  police  officer,  be  arrested 
by  him,  without  a  warrant  from  a  magistrate.  « 

And  if  the  prisoner,  after  being  arrested,  escapes,  the  officer  may,  if 
the  pursuit  be  fresb,  and  he  be  resisted,  break  open  the  outer  door 
of  her  house  and  recapture  her,  and  is  not  liable  for  so  doing. 

The  plaintiff,  who  is  the  lessee  of  premises  known  as 
numbers  116  and  118  Greene  street,  in  the  city  of  New 
York,  brought  this  action  against  the  defendant,  for 
illegally,  maliciously  and  with  force  breaking  into  and 
entering  upon  said  premises,  to  the  plaintiff's  alleged 
damage,  $2,000-  The  defendant,  by  way  of  justifica- 
tion, pleads  that  what  he  did  was  lawfully  done  in  vir- 
tue of  his  office  as  one  of  the  captains  of  the  municii>al 
police,  in  recapturing  an  escaped  prisoner,  and  that  the 
damage,  which  was  trilling,  was  done  in  the  necessary 
and  proper  discharge  of  his  duty.  The  justice  who 
presided  at  the  trial,  in  effect,  charged  the  jury  that 
the  arrest  by  the  captain  was  illegal,  and  that  the 
plaintiff  was  entitled  to  recover  whatever  damages  were 
done  to  his  premises.  The  jury,  acting  upon  this 
instruction,  found  for  the  plaintiff,  and  the  defendant, 
feeling  aggrieved,  appeals. 

Charles  F.  MacLean^  counsel  for  appellant. 

Henry  Welile^  counsel  for  respondent. 
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McAdam,  J.— The  evidence  upon  the  part  of  the 
defendant  proved  that  the  dwelling  where  the  alleged 
trespass  was  committed  was  one  of  a  number  of  dis- 
reputable houses,  inhabited  by  lascivious  women,  who 
gave  obscene  exhibitions,  and  solicited  men  from  the 
street  for  immoral  purposes,  to  the  great  annoyance  of 
respectable  people  residing  in,  or  having  occasion  to 
pass  through  the  neighborhood.  That  on  January  14, 
1876,  while  the  defendant  was  passing  said  premises, 
he  was  solicited  to  enter  by  one  of  the  female  occu- 
pants who  was  sitting  at  the  window,  that  he  started 
up  the  stoop,  and  the  woman  came  down  and  opened 
the  front  door  and  let  him  in.  When  the  door  was 
opened,  the  defendant  (who  was  in  citizen's  dress)  said, 
**  I  arrest  you  ;  I  am  an  officer."  He  thereupon  took 
hold  of  his  prisoner,  or,  to  use  his  own  language, 
''hung  on  to  her."  A  second  party  then  came  to  the 
assistance  of  the  female,  and  by  the  efforts  of  the  two, 
she  was  released  from  the  officer's  hold,  the  officer 
shoved  out,  and  the  outer  door  closed.  The  defendant 
immediately  procured  assistance,  broke  open  the  outer 
door,  and  recaptured  his  prisoner,  and  took  her  to  the 
police  court,  where  she  was  adjudged  guilty,  and  fined 
by  the  magistrate.  If  these  facts  are  true,  the  defend- 
ant was  in  law  justified  in  doing  what  he  did,  and  his 
act,  being  lawful,  gave  the  plaintiff  no  right  of  action. 
The  female  arrested  was  a  common  prostitute,  and 
having  been  discovered  by  the  defendant  in  the  act  of 
soliciting  men  from  the  street  for  immoral  purposes, 
was  a  disorderly  person  within  the  meaning  of  the 
statute  (2  B.  S.  6  ed.  p.  893,  §  1 ;  p.  896,  §  22), 
and  was  liable  to  arrest  by  the  defendant,  in  whose 
presence  the  act  was  committed,  without  a  magistrate's 
warrant. 

The  fiction  that  a  person's  house  is  his  castle,  and 
that  while  in  it  the  law  throws  around  him  its  segis  of 
protection,  has  never  been  extended  to  shelter  overt 
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acts  of  licentiousness  committed  at  the  windows  ov^- 
looking  the  street,  and^exposing  the  act  to  the  public 
view.  I  can  discover  no  difference,  so  far  as  public 
morals  are  concerned,  between  this  case  and  one  where 
men  are  solicited  by  a  prostitute  for  immoral  purposes 
upon  the  public  highway.  The  solicitation  in  either 
case  is  from  the  street,  and  the  law  intended  to  protect 
the  public  while  upon  the  highways  of  the  city  from 
these  indecent  exhibitions.  The  one  case  may  be  more 
susceptible  of  proof  than  the  other,  but,  when  proved, 
as  in  this  instance,  there  is  no  distinction  to  be  drawn 
between  the  gravity  of  the  offense.  It  is  an  indictable 
offense  at  common  law  to  publish  an  obscene  book  or 
print,  or  to  publicly  utter  obscene  language  ;  and  so  of 
any  offense  tending  to  corrupt  the  morals  of  the 
people.  It  is  not  even  necessary  in  such  a  case  to  aver 
the  offense  to  be  a  common  nuisance,  the  indictment 
being  for  an  action  of  evil  example.  And  any  public 
show  or  exhibition  which  outrages  decency,  shocks 
humanity,  or  is  contra  bonos  mores^  is  punishable  at 
common  law  {Wharton^ s  Am.  Crivi.  Law^  §  2547). 

The  police,  in  the  nature  of  things,  must  have  some 
sort  of  surveillance  over  houses  inhabited  by  lewd 
and  disreputable  characters,  and  must  see  that  they  do 
not  ply  their  vocation  in  the  public  gaze  ;  and  where,  as 
in  this  c^ase,  an  officer,  in  the  honest  performance  of  his 
duties,  makes  an  arrest  which  he  justifies  by  legal 
proofs,  he  should  be  sustained  rather  than  condemned. 

The  statute  authorizes  the  several  members  of  the 
police  force  to  immediately  arrest,  without  warrant, 
any  person  who  shall  commit,  or  threaten  to  commit, 
in  the  presence  of  such  member,  or  within  his  view, 
any  breach  of  the  peace  or  offense  prohibited  by  act  of 
the  legislature,  or  by  any  ordinance  of  the  city,  town 
or  village  within  which  the  offense  is  committed  {Laws 
^1864,  p.  921,  §30;  Laws  of  1867,  p.  2002,  §  14).  The 
statute  before  cited  (2  B.   S.  6  ed,  p.  893,  §  1  ;  896, 
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§  23),  contains  the  legislative  prohibition,  and 
creates  the  offense  of  which  the  person  arrested  was 
convicted,  and  the  legislative  enactments  before  refer- 
red to  authorized  the  arrest  by  any  policeman  virttUe 
officii^  without  a  magistrate's  warrant. 

The  arrest  by  the  defendant  was  complete,  when 
the  accused  was  within  his  power  (Gold  v.  Bissell,  1 
Wend,  210).  It  was  legal  under  the  statutes  cited, 
and  the  prisoner  having  broken  away,  the  oiBicer 
was  justified  in  breaking  open  the  outer  door  of  the 
house  she  occupied,  for  the  purpose  of  retaking  her, 
the  pursuit  being  fresh,  and  the  party  consequently 
aware  of  the  object  of  the  officer  (Allen  v,  Martin,  10 
Wend.  300;  Fost  320;  1  SalJc,  79;  1  Russ.  on  Or. 
622,  631  ;  Barb.  Grim.  Law,  548). 

Instead  of  submitting  it  to  the  jury  to  determine 
whether  or  not  the  defendant's  evidence  was  true, 
with  the  instruction  that  if  the  jury  believed  it,  they 
should  find  for  the  defendant,  the  justice  directed  the 
jury  that  the  defendant's  acts  were  illegal,  and  that 
the  plaintiff,  notwithstanding  the  truth  of  the  defend- 
ant's evidence,  was  entitled  to  recover  damages.  This 
was  clearly  erroneous,  and  for  this  error,  and  without 
considering  the  other  objections  raised  in  the  case,  the 
judgment  will  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Alker,  Ch.  J.,  concurred. 

Prior  to  the  statute  of  1864  (L,  1864,  p.  921,  §  80;  JL  1866,  c.  877), 
a  police  officer  could  not  arrest  for  a  violation  of  a  corporation  ordi- 
nance, without  a  magistrate's  warrant  (Schneider  «.  McLane,  86  Barb. 
495;  and  see  13  Him,  173;  5  Za/w.  84;  20  Engluh  E.  MoaJs's  NcUb, 
561). 
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Triai  Term--N<n>emher  19,  1878. 

CHARLES  M.  PORTMAN  against  JACOB  WEEKS. 

The  plaintiff,  as  tenant,  hired  a  tenement  from  the  defendant,  for  one 
month  from  May  1,  1874,  and  paid  the  month^s  rent  in  advance. 
The  plaintiff  did  not  receive  possession  on  the  first  day  of  the  term, 
because  of  the  wrongful  overholding  of  the  tenant  in  possession, 
whose  term  expired  on  that  day.  The  plaintiff,  in  consequence, 
sued  to  recover  back  the  rent  paid.  Heldy  that  as  the  plaintiff  was 
prevented  from  taking  possession  by  the  wrongful  act  of  a  third 
person,  and  not  by  any  act  of  the  defendant,  he  was  not  liable  for 
the  wrong. 

McAdam,  J. — It  is  conceded  that  the  plaintiff,  as 
tenant,  hired  from  the  defendant,  as  landlord,  the  tene- 
ment known  as  No.  265  Elizabeth  street,  in  the  city  of 
New  York,  for  one  month  from  May  1,  1874,  and  that 
he  paid,  upon  the  making  of  the  agreement,  $55  rent 
in  advance  ;  that  the  tenant  was  to  have  possession  of 
the  premises  demised  on  the  first  day  of  the  term,  at 
noon,  and  that  he  did  not  receive  possession  at  the 
agreed  time,  because  a  former  tenant,  then  in  posses- 
sion, but  whose  term  had  expired,  wrongfully  refused 
to  move  out  so  as  to  permit  the^  plaintiff  to  move  in. 
The  plaintiff  now  sues  to  recover  back  the  $55  which 
he  paid  at  the  time  of  the  hiring,  and  the  question 
presented  is  whether  the  defendant,  under  the  circum- 
stances, is  liable  to  refund  the  moneys  so  paid.  As  the 
plaintiff  was  prevented  from  taking  possession  of  the 
premises  demised,  by  the  wrongful  act  of  a  third  per- 
son, and  not  by  any  act  of  the  defendant,  who  owned 
the  property,  he  is  not  liable  to  the  plaintiff  for  the 
consequences  of  the  wrong. 

The  covenant  to  give  the  plaintiff  possession  imports 
no  more   than   that  the  lessor  had  at  the  time  such 
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a  title  to  the  demised  premises  as  enabled  him  to  give 
the  lessee  a  legal  right  of  entry  and  enjoyment  during 
the  term  (Gardiner  v.  Keteltas,  3  Ifill,  330;  Mechanics' 
and  Traders'  Fire  Ins.  Co.  v.  Scott,  2  IHlt.  660).  The 
evidence  shows  that  the  defendant  had  such  a  title,  and 
that  no  one  was  in  possession  with  title  paramount. 
Such  a  covenant  imports  no  warranty,  express  or 
implied,  as  respects  the  acts  of  sti'angers,  and  the 
plaintiffs  remedy  was  confined  to  the  overholding  ten- 
ant, who  wrongfully  kept  him  out  of  possession  (see  the 
cases  above  cited). 

In  Trull  V,  Granger  (8  i^.  T.  115),  relied  upon  by 
the  plaintiflF,  the  tenant  was  kept  out  of  possession, 
not,  as  in  this  case,  by  a  stranger  without  title,  but  by 
the  wrongful  act  of  the  landlord  himself,  who  in  that 
case  denied  the  plaintiffs  right,  and  refused  to  permit 
him  to  occupy  in  accordance  with  his  lease. 

That  case  is,  therefore,  inapplicable  to  the  question 
presented  here. 

It  follows,  therefore,  that  the  defendant  is  entitled 
to  judgment. 

This  judgment  was  affirmed  at  the  general  term. 


IStm  Ijork  jUartnt  Court. 

Trial  Termr—November^  1878. 

DAVID  M.  KOEHLER  against  THOMAS  BOYLE. 

The  bankruptcy  of  the  plaintiff,  after  suit  brought,  does  not  neces- 
sarily require  that  the  action  be  continued  in  the  name  of  the 
assignee. 

McAdam,  J- — An  examination  of  the  case  of  Bequa 
,v.  Holmes  (16  N.  F.  183),  shows  that  it  applies  only  to 
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suits  in  equity  and  not  to  actions  at  law.  In  equity 
the  owDer  of  the  interest  to  be  affected  was  always 
required  to  be  represented  before  the  court.  This  was- 
considered  the  most  general  principle  in  relation  to 
parties  in  the  court  of  chancery  {Edwards  on  Parties 
in  Chancery^  2),  while  at  law  this  was  not  the 
general  rule ;  for  example,  the  assignee  of  a  chose  in 
action,  although  he  sued  for  his  own  beneht,  was  for- 
merly required  to  bring  his  action  in  the  name  of  his 
assignor,  because  at  common  law  the  right  to  sue  upon 
a  contract  was  not  transferable  {Dicey  on  Parties  to 
Action^  68,  115,  et  seq.;  Barbour  oil  Parties^  44). 
The  Code  changed  this  rule,  and  required  the  real 
party  in  interest  to  sue  {Old  Code^  §  111).  And  where 
the  transfer  of  interest  is  made  after  suit  brought 
(whether  by  operation  of  law  or  the  act  of  the  party), 
it  provides  that  the  action  may  be  continued  in  the 
name  of  the  original  party,  or  that  the  court  may 
allow  or  direct  the  person  to  whom  the  transfer  is 
made  to  be  substituted  in  his  place  {Old  Code^  §  121 ; 
New  Code^  §  766).  It  follows,  therefore,  that  whether 
the  plaintiff  went  into  bankruptcy  after  bringing 
his  action,  or  whether  an  assignee  of  his  estate  has 
since  been  appointed,  are  matters  tinnecessary  to  con- 
sider  upon  the  trial,  as  the  assignee,  though  a  proper, 
is  not  a  necessary,  party  to  the  present  record.  When 
the  assignee  seeks  to  enjoin  the  further  prosecution  of 
the  action,  or  asks  to  continue  it  in  his  own  name,  it 
will  be  time  for  the  parties  concerned  to  present  for 
consideration  the  legal  status  of  the  assignee. 

The  ruling  at  the  trial  was  right,  as  the  defendant's 
objection  is  without  the  force  of  law,  and  his  motion 
for  a  new  trial  will  be  denied. 
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Nets     Slork    JHartnt    (Sonrt. 

Trial  Term— December  8,  1879. 

STEPHEN   BALLARD,    et  al.,   against  TROWS 
PRINTING  AND  BOOK  PUBLISHING  CO. 

There  is*  no  contract  unless  the  parties  thereto  assent  to  the  same 
thing  in  the  same  sense.  A  misunderstanding  as  to  price  lacks 
every  ingredient  of  a  contract,  which  must  be  founded  on  the 
mutual  assent  of  the  parties  tp  it. 

Trial  by  the  court  without  a  jury. 

The  defen^nts  sent  their  engineer  to  the  plaintiffs 
to  ascertain  what  a  particular  size  of  leather  belting 
would  cost.  The  engineer  saw  Mr.  Dodge,  the  plaint- 
iffs' salesman,  who  looked  at  the  price  list,  and  then 
put  upon  a  blank  card  the  figures  242  as  the  rate  per 
foot  the  plaintiffs  were  charging  for  the  size  inquired 
about.  The  engineer  took  this  card  away  and  subse- 
quently returned  with  a  written  order  from  the  defend- 
ants in  these  words  :  "Please  send  by  bearer  30  feet 
double  belt  10  inches  wide,  54  feet  double  belt,  12 
inches  wide,  and  charge  the  same  to  our  account." 
It  will  be  observed  that  nothing  is  said  in  the  order 
about  an  agreed  price,  and  no  reference  is  made  to 
the  card  or  the  figures  upon  it.  Nothing  was  said  by 
the  engineer  about  a  contract  or  a  contract  price, 
nor  was  any  reference  made  to  the  card  at  the  time 
the  order  was  given.  The  belting  was  delivered  by 
the  plaintiffs  under  the  belief  that  the  sale  was  at  the 
trade  list  rate.  The  defendants,  on  the  other  hand, 
received  the  belting  under  the  belief  that  it  was  to  be 
charged  for  at  the  rate  per  foot  indicated  upon  the 
card.  After  the  sale  the  plaintiffs  sent  a  bill  for  the 
belting  to  the  defendants,  on  which  was  charged  the 
trade  list  price  (less  the  discount).  The  defendants 
then  produced  the  card  and  refused  to  pay  more  than 
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at  the  rate  of  242,  the  price  thereon  indicated.  It  then 
transpired  that  these  figures  were  the  result  of  a  mis- 
calcnJation.  Both  parties  have  been  acting  through- 
out under  the  honest  belief  that  their  view  of  the  trans- 
action is  correct,  and  are  now  litigating  the  action  to 
have  the  controvei'sy  determined.  The  question  pre- 
sented is  whether,  under  the  circumstances,  there  was 
a  valid  contract  as  to  price. 

Olin^  Rives  &  Montgomery ^  for  plaintiflEs. 

R,  J.  MoseSj  for  defendants. 

McAdam,  J. — There  is  no  contract  unless  the  parties 
thereto  assent ;  and  they  must  assent  tot^he  same  thing 
in  the  same  sense  ;  in  other  words,  the  obligation  in  all 
its  parts  must  be  mutual  (1  Parsons  on  Contracts^  6 
ed.  475).  Thus,  where  shingles  were  sold  and  deliv- 
ered at  $3.25,  but  there  was  a  dispute  whether  the  $3.26 
was  for  a  bunch  or  for  a  thousand,  it  was  held,  that 
unless  both  parties  had  understandingly  assented  to 
one  of  these  views,  there  was  no  special  contract  as  to 
price  (Greene  v.  Bateman,  2  Woodb,  &  M.  369).  And 
the  same  principle  was  applied  to  rent  agreed  to  be 
paid  under  an  oral  demise  of  tenements  (Scranton  v. 
Booth,  29  Barb.  171).  In  the  case  just  cited  the  par- 
ties supposed  that  they  had  arrived  at  an  agreement  as 
to  the  amount  of  rent  to  be  charged,  but  it  transpired 
afterwards  that  they  had  niisunderstood  one  another, 
and  Judge  Welles  remarked  that  "  there  was  wanting 
the  essential  ingredient  of  an  agreement,  the  coming 
together  and  mutual  assent  of  the  minds  of  the  parties 
on  the  subject  of  a  particular  price,"  and  held  that 
there  was  consequently  no  contract  as  to  price,  and 
the  plaintiff  was  therefore  allowed  to  recover  the 
reasonable  rental  value  of  the  premises. 

Tested  by  these  rules,  it  is  clear  that  the  facts 
proved  fail  to  establish  a  contract  between  the 
parties  as  to  price.    No  contract  was  made  when  the 
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card  was  given  to  the  engineer,  nor  until  the  defendants 
sent  their  written  order  for  the  belting.  Dpon  the 
receipt  of  this  order,  and  the  delivery  of  the  belting 
thereunder,  the  contract  of  sale  was  completed.  No 
reference  up  to  this  time  had  been  mdde  to  the  card 
containing  the  figures  242,  nor  had  any  allusion  been 
made  to  a  contract  price.  If  such  a  thing  had  been 
suggested,  the  error  might  and  probably  would  have 
been  detected  before  the  sale  was  consummated.  There 
being  no  mutual  contract  as  to  price,  and  no  equitable 
estoppel  in  regard  thereto,  it  follows  that  the  plaintiflEs 
are  entitled  to  the  reasonable  value  of  the  belting, 
which,  upon  tl^  evidence,  is  the  price  set  forth  in  the 
trade  list. 

Having  arrived  at  this  conclusion,  it  is  unnecessary 
to  pass  upon  the  question  of  tender,  which  under  this 
finding  was  insufficient  in  amount,  whether  otherwise 
good  or  not. 

The  plaintiffs  are,  therefore,  entitled  to  judgment 
for  $130,  the  reasonable  value  of  the  belting,  with 
accrued  interest  thereon. 


IStm  Sork  iHarine  Court. 

Trial  Termr—Deemb&r  9,  1879. 

CATHARINE  NOONAN  against  HENRY  C.  TUT- 
TLE AND  WIFE. 

The  husband  is  no  longer  liable  for  the  tortious  acts  of  his  wife,  com- 
mitted in  the  management  and  control  of  her  separate  property. 
To  this  extent  the  common-law  rule  has  been  changed. 

Motion  for  new  trial  on  judge's  minutes. 

The  plaintiff  sued  the  defendants  jointly  for  false 
imprisontnent,  claiming  that  although  she  was  arrested 
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at  the  instigation  of  the  wife,  in  the  absence  of  her 
hasband,  that  the  latter  is  liable  for  the  i)ersonal  torts 
of  the  wife,  and  that  he  was  therefore  not  only  a  proper 
but  necessary  party  to  the  action  (citing  Rowe  v.  Smith, 
45  jV.  Y.  233  ;  56  Id.  43  ;  27  ffow,  Pr.  374).  The  com- 
plaint was  dismissed  at  the  trial  as  to  the  husband, 
upon  the  ground  that  the  wife  caused  the  plaintiff's 
arrest,  upon  suspicion  of  feloniously  taking  two  canary 
birds,  the  separate  property  of  the  wife,  and  that  for 
all  acts,  tortious  or  otherwise,  committed  by  the  wife 
in  respect  to  her  separate  property,  the  husband  is  not 
liable.  The  plaintiff  now  moves  for  a  new  trial,  upon 
the  ground  that  this  direction  was  erron^ous. 

S,  IT.  Stuart^  for  the  motion. 

H.  C.  Tuttl€j  opposed. 

McAdam,  J. — ^The  husband  is  no  longer  liable  for 
the  tortious  acts  of  his  wife,  committed  in  the  manage- 
ment and  control  of  her  separate  property,  and  to  this 
extent  the  common-law  rule  has  been  changed  (Baum 
7).  Mullen,  47  if.  Y,  677).  This  new  rule  was  applied 
to  the  case  of  wrongful  conversion,  by  a  married  ladj% 
of  certain  personal  property  on  which  she  claimed  a 
lien,  the  court  holding  that,  although  the  wife  had  in 
fact  no  lien,  and  her  refusal  amounted  in  law  to  a  con- 
version, yet  the  husband,  although  present,-  was  not 
liable  for  her  wrongful  act,  and  that  there  was  no  pre- 
sumption that  the  wife  wa«  under  the  coercion,  com- 
mand or  direction  of  her  husband,  simply  because  she 
asserted,  in  his  presence,  a  claim  of  title  to  or  lien  on 
the  property.  That  it  is  the  nature  and  not  the  validity 
of  the  wife's  claim,  respecting  her  separate  property, 
which  is  the  test  of  her  liability  and  of  her  husband's 
exemption  (Peak  v.  Lemon,  1  Lans.  295 ;  Kowing  v. 
Manly,  47  ^^.  Y.  192 ;  and  see  3  li.  S.  6  ed.  p.  160,  § 
80).    The  New  York  common  pleas,  general  term,  have 
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held  that,  under  the  married  woman's  acts,  authorizing 
a  wife  to  carry  on  business  with  all  the  incidents  and 
rights  of  property,  the  husband  is  not  liable  either  on 
her  contracts  or  for  her  negligence,  and  that  an  action 
to  recover  damages  for  injuries  sustained  by  the  negli- 
gence of  her  servant  was  properly  brought  against  her 
alone  (Gillies  v.  Lent,  2  Abb.  Pr,  If.  S.  455). 

The  canaries  being  the  separate  property  of  the 
wife,  she  had  a  legal  right  to  commence  in  her  own 
name  any  proceedings,  civil  or  criminal,  which  she 
deemed  necessary,  either  for  their  protection  or  recov- 
ery, or  for  the  punishment  of  any  person  who  unlaw- 
fully interfered  with  them. 

The  husband,  in  consequence  of  the  statute,  has  no 
control  over  the  separate  property  of  his  wife;  and 
cannot  prevent  her  from  asserting,  in  any  form  known 
to  the  law,  her  legal  rights  and  claims  in  respect 
thereto.  Not  having  the  power  to  prevent  or  control 
sdch  acts,  I  am  unable  to  discover  any  logical  reason, 
why  he  should  be  punished  for  their  consequences. 
The  complaint  was  properly  dismissed  as  to  the  hus- 
band, and  the  motion  for  a  new  trial  must  therefore  be 
denied. 

Since  the  act  of  1860^  married  women  may  sue  and  be  sued  in  all 
matters  relating  to  their  separate  estate  or  business  carried  on  by  them, 
as  if  they  were  sole  and  unmarried  (L.  1860,  c.  90,  §  7 ;  21  How,  Pr,  809; 
85  Barb.  81 ;  17  Abb.  Pr,  76 ;  L.  1862,  J  7,  p.  345) ;  and  an  action  for 
an  assault  upon  a  married  woman  must  be  brought  in  her  own  name 
(21  How,  Pr,  372;  L.  1860,  c.  90,  §  7);  and  an  action  to  Recover  dam- 
ages for  a  tort  by  the  wife^  should  be  against  the  husband  and  wife 
(2  E,  D,  Smith,  90;  15  Abb.  Pr.  421);  unless  the  tort  was  committed 
by  the  command,  or  in  the  presence  of  the  husband,  in  which  case 
the  husband  should  be  sued  alone  {Beeveti*  Dam,  Bel.  148,  3  ed.); 
where  a  tort  or  felony  of  any  inferior  degree  is  committed  by  the  wife, 
in  the  presence,  and  by  the  direction  of  her  husband,  she  is  not  per- 
sonally liable;  but  to  exempt  her,  the  presence  of  the  husband,  and 
his  direction,  must  be  concurrent  (Cassin  v,  Delaney,  38  N,  7.  176). 
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ISitm  Sork  iHarint  €ourt. 

General  Term — January^  1874. 

CHARLES  PETERSEN  against  ERNST  BROCK- 
ELMANN,  OwNEB  6f  the  Bark  "Ernest 
AND  Benno." 

The  jarisdiction  of  local  courts  in  actions  between  foreigners,  especi- 
ally subjects  of  the  same  country,  defined. 

Motion  to  vacate  a  writ  of  attachment. 

Edward  Salomon  &  Thomas  BurJce^  in  support  of 
the  motion,  referred  to  Lynch  v.  Crowder,  2  Law 
Rep.  {N.  S.)  355  ;  Thompson  v.  The  Nancy,  Bee's 
Adm.  217  ;  The  Bee,  Ware,  332  ;  Gonzales  v.  Minor,  2 
WalFsJr.  348  ;  Davis  v,  Leslie,  1  Abb.  Ad/in.  123,  131 
et  seq.  ;  Barker  v.  Klorkgeter,  Id.  402 ;  The  Napoleon, 
Olc,  208 ;  The  Infanta,  1  Abb.  Adm,  263 ;  Norberg  v. 
Hillgreu,  5  N.  Y.  Leg.  Obs.  177;  The  El  win  Kreglin, 
9  Blatchf.  434 ;  Hxp.  Newman,  14  Wall.  152  ;  Treaty 
between  United  States  and  Germany  proclaimed  June 
1,  1872,  Art.  XIIL 

H.  W.  Andrews  &  G.  H.  Smith,  in  opposition,  con- 
tended tliat  the  treaty  did  not,  and  could  not,  oust  this 
court  of  its  settled  jarisdiction  ;  and  that  the  court,  in 
furtherance  of  justice,  would  not  discontinue  its  aid 
in  cases  where  foreign  seajnen  sued  for  wages,  even  if 
the  defendant  was  also  a  foreigner  and  a  subject  of  the 
same  kingdom.  That  the  voyage  was  ended  when  the 
bark  reached  Hampton  Roads,  certainly  when  it  ar- 
rived at  the  port  of  New  York ;  and  that  the  words 
"and  further,"  as  used  in  the  hiring  of  the  plaintiff, 
are  indefinite  and  of  no  legal  import.  That  the  suit 
is  against  the  owner,  and  not  the  captain  or  other  of- 
ficers of  the  vessel,  and,  therefore,  not  within  the 
terms  of  the  treaty. 

Vol.  L~18 
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Edward  Salomon^  in  reply :  It  appears  by  the 
affidavits  and  consular  protest  that,  according  to  the 
rules  and  regulations  of  the  shipping  laws  of  the  em- 
pire of  Germany,  the  terms  "  to  Hampton  Roads,  and 
further,"  bind  the  plaintiff  to  serve  as  sailor  until  the 
return  of  the  vessel  to  a  German  port.  That  this  suit  is 
within  the  meaning  and  spirit  of  the  treaty,  and  is  an 
interference  in  a  difference  between  the  captain  and 
the  seaman,  concerning  his  wages  and  the  execution  of 
a  mutual  contract. 

Shea,  Ch.  J. — This  is  an  action  for  seaman's  wages. 
The  motion  is  made  to  vacate  a  writ  of  attachment  is- 
sued in  this  action,  and  to  discharge  from  the  custody 
of  the  local  law  the  bark  Ernest  and  Benno^  the  prop.- 
erty  of  the  defendant,  now  held  by  virtue  of  that  writ. 
The  defendant  declines  the  jurisdiction  of  the  courts 
of  the  State ;  and  the  consul-general  of  the  German 
empire,  resident  at  the  port  of  New  York,  presents 
an  official  protest  to  the  court,  denying  its  right  to  re- 
tain jurisdiction  "especially"  in  "differences  of  any 
kind"  "in  reference  to  wages  and  the  execution  of 
mutual  contracts,"  which  may  arise  either  in  port  or  at 
sea,  between  captains,  other  officers,  and  crews  of  its 
merchant  vessels. 

These  are  the  facts  of  the  case :  The  bark  Ernest 
and  BennOj  a  private  ship,  Herman  Weltzien,  master, 
built  at  Anclam,  in  Prussia,  and  sailing  under  the 
flag,  and  belonging  to  the  dominion,  of  the  empire  of 
Germany,  is  the  property  of  the  defendant,  who  is  a 
subject  of  that  empire.  While,  in  the  course  of  a 
voyage,  the  bark  was  lying  at  the  port  of  Rio  de  Jan- 
•eiro,  the  plaintiff,  who  is  a  seaman,  engaged  there  to 
perform  the  duty  of  a  common  seaman  on  board  this 
vessel  during  the  continuance  of  the  voyage  to  Hamp- 
iton  Roads,  Virginia,  "and  further." 
.  The  vessel  sailed  from  Rio  de  Janeiro,   reached 
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Hampton  Roads  September  6, 1873,  and  arrived  at  the 
port  of  New  York  on  September  17, 1873.  The  plaint* 
iff  now  claims  wages  as  such  seaman  for  services  as  far 
as  New  York.  An  order  of  attachment  has  been  is- 
sued, on  the  application  of  the  plaintiff,  against  the- 
defendant's  property  found  withyi  the  territorial  juris- 
diction of  the  court,  upon  the  verified  statements  that 
such  a  claim  justly  exists,  and  that  the  defendant  is 
a  non-resident ;  and,  in  pursuance  of  this  common 
law  writ  and  in  accordance  with  the  established  pro- 
cedure of  the  courts  of  this  State,  the  bark  named  has 
been  seized,  and  is  now  jn  the  custody  of  the  law,  abid- 
ing the  further  order  of  the  court  in  this  action.  The 
defendant,  who  professes  to  have  a  meritorious  defense 
to  the  claim  itself,  limits  himself  now  to  "declining 
the  jurisdiction  "  of  this  court  over  the  cause  ;  and  the 
consul-general  of  the  German  empire,  on  the  applica- 
tion of  the  defendant,  intervenes,  and  by  consular 
protest  asserts  his  ''exclusive"  jurisdiction  over  and 
charge  of  the  internal  order  of  the  merchant  vessels 
of  that  nation,  and  especially  of  all  differences  con- 
cerning the  wages  of  seamen  belonging  to  such  vessels. 
The  consular  protest,  among  other  circumstances,  sets 
forth  that  '*  the  consul-general  never  refused  to  enter- 
tain jurisdiction  of  the  said  matter  in  difference  be- 
tween the  said  plaintiff  and  the  captain  of  said  vessel, 
concerning,  the  plaintiff's  alleged  wages  or  any  other 
matter ;  .  .  .  .  and  that  the  consul-general  and  his 
representative  have  always  been  and  are  ready  and 
willing  to  hear  and  determine  said  matter  of  difference 
sought  to  be  litigated  in  this  action ;  and  respect- 
fully protests  against  the  jurisdiction  of  this  court 
in  this  action ;  and  on  behalf  of  the  German  empire 
claims  that  this  court,  under  the  treaty  (17  U.  S.  Stat, 
at  L.  Treaties,  125,  132),  has  no  jurisdiction  of  the 
matter  in  difference  in  this  action,  but  that  jurisdic- 
tion thereof  belongs  exclusively  to  the  consul-general." 
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It  was  suggested  on  the  argument  that  the  plaint- 
iffs name  does  not  appear  on  the  ship's  crew-list ;  but 
it  is  conceded  that  he  became  part  of  the  ship's  crew 
at  Bio  de  Janeiro,  and  served  as  a  seaman  until  the 
vessel  came  to  the  harbor  of  New  York. 

The  question  presented  by  this  .motion  is  supposed 
to  be  of  importance.  It  calls  for  a  consideration,  per- 
haps an  initiative  construction  of  the  meaning  and 
^ect,  of  the  recent  treaty  with  the  empire  of  Ger- 
many. This,  it  is  said,  is  the  first  time  the  question 
has  been  presented  under  this  treaty  for  adjudication. 
It  certainly  affects  an  interest  ip  international  commer- 
cial intercourse  from  which  a  peculiar  and  very  abun- 
dant litigation  is  produced,  and  upon  which  this  court 
is  frequently  invited  to  adjudicate.  It  is  clear,  to  those 
who  have  become  acquainted  with  the  way  in  which  dif- 
ferences between  the  officers  and  seamen,  not  only  as  to 
causes  arising  on  the  liigh  sea  but  in  port,  are  adjusted 
through  the  mechanical  procedure  of  some  of  our 
local  tribunals,  that  it  is  commendable  and  prudent 
that  this  phase  of  litigation  should  be  committed  to, 
at  least  the  supervisory  care  of,  a  public  agent  officially 
representing  the  country  to  which  the  merchant  vessel 
looks  for  protection ;  and  surely  so  where  the  differ- 
ence concerns  those  only  who  are  subjects  of  a  foreign 
kingdom  and  to  which  none  of  our  own  citizens  are 
necessarily  parties.  The  requisite  and  regular  opera- 
tion of  commercial  transactions  by  merchant  vessels  in 
foreign  ports  may  depend  upon  their  exemption  from 
the  tardy  progression  and  determination  of  a  suit  at 
common  law  ;  and  the  object  of  the  voyage  is  liable  to 
be  delayed,  checked,  and  impaired  if  the  vessel  is  ab- 
solutely subject,  in  an  ordinary  suit  by  one  of  its  crew, 
to  be  restrained  of  that  lil>erty  which  is  the  incitement, 
to  and  life  of  commerce  between  maritime  nations. 
When  our  own  citizens  or  resident  foreigners  have  sub- 
stantial claims  against  those  not  residents  of  our  State, 
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its  laws  permit  any  property  within  our  territorial 
jurisdiction,  and  belonging  to  the  non-resident  debtor, 
to  be  taken  by  a  writ  of  attachment,  and  held  in  the 
custody  of  the  law  to  satisfy  the  final  decree  of  the 
court,  should  judgment  be  finally  pronounced  in  favor 
of  the  claimant.  And  this  is  a  positive  jurisdiction 
which  our  courts  cannot  refuse.  And  so  it  has  come 
that  foreign  seamen  have  been  advised,  instead  of  libel- 
ing the  vessel  and  thus  proceeding  in  rem  in  a  court 
of  admiralty  and  maritime  jurisdiction  by  enforcing 
the  lien  against  the  vessel  itself,  to  resort  to  the  courts 
of  common  law  and  proceed  ostensibly  against  the  per- 
son, but  nevertheless  attaching  and  holding  the  vessel 
during  the  litigation.  That  the  defendant  may  release 
the  vessel  on  giving  approved  surety  is  but  a  modifica- 
tion of  the  procedure.  This  kind  of  use  of  the  com- 
mon law  writ  of  attachment  is  nothing  less  than  a  libel 
of  the  vessel,  in  practical  effect ;  and  one  should  feel 
safe  in  declaring  that  it  is  an  assumption  of  admiralty 
and  maritime  jurisdiction,  if  it  were  not  for  the  decis- 
ion of  the  supreme  court  of  the  United  States  in 
Taylor  v.  Carryl  (20  Sow.  U.  S.  598),  wherein  it  is  said 
that  ''the  habit  of  courts  of  common  law  has  been  to 
deal  with  ships  as  personal  property,  subject  in  the 
main,  like  other  personal  property,  to  municipal  au- 
thority, and  liable  to  their  remedial  process  of  attach- 
ment and  execution ;  and  the  titles  to  them,  or  con- 
tracts and  torts  relating  to  them,  are  cognizable  in 
those  courts."  This  doctrine  was  sanctioned  as 
justifiable  by  a  bare  majority  of  the  court :  the  Chief 
Jttstice,  Taney,  writing  the  dissenting  opinion,  in 
which  Wayne,  Grier,  and  Clifford,  JJ.,  concurred. 
So,  "  the  habit  of  the  courts  of  common  law "  being 
recognized  as  a  source  of  jurisdiction,  a  process  of 
judicial  '*  aooi^tive  development,"  we  may  also  indulge 
in  taking  such  a  jurisdiction,  and  do'  it  safely  enough 
in  cases  where,  as  in  this  very  Taylor  v.  Carryl,  "there 
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18  no  objection  on  the  part  of  the  foreign  shipowner  or 
master ;  but,  on  the  contrary,  a  general  desire  that  the 
courts  should  do  so  "  (p.  611).  However,  it  is  true  that 
our  courts  of  common  law  do  ''  take  jurisdiction  "  by 
attaching,  when  a  suit  is  peiiding,  the  personal  prop- 
erty, including  private  ships,  within  its  territorial 
jurisdiction,  belonging  to  a  non-resident  defendant, 
and,  in  some  instances,  even  where  both  parties  are 
subjects  of  the  same  foreign  country.  The  ship,  like 
any  other  kind  of  personal  property,  is  held  by  mesne 
process  to  answer  the  event  of  a  suit  for  mariners' 
wages,  in  like  manner  as  if  the  suit  were  between  two 
citizens  of  the  United  States  of  America,  one  being  a 
non-resident.  This  ''  habit"  is  excused  as  being  of  a 
jurisdiction  vaguely  described  as  discretional  with  the 
court :  belonging  to  a  comity  due  from  one  civilized 
nation  to  another,  and  as  a  debt  due  to  justice. 

But  the  time  doctrine  and  policy  are  expressed  in  the 
rule  that  litigation  between  foreigners,  not  naturalized 
nor  permanent  residents  of  our  country,  does  not  belong 
necessarily  and  positively  to  the  internal  jurisprudence 
of  a  State.  Such  litigants  are,  however,  permitted,  in 
the  discretion  of  the  local  courts,  in  furtherance  of 
justice  and  by  the  comity  of  nations,  els  it  is  called,  to 
seek  remedies  under  our  administrative  law  upon  con- 
tracts made  in  their  own  country  ;  and  the  law  of  the 
place  of  the  contract  is  the  law  which  will  be  thereiu 
administered.  It  has  been  found  expedient  for  nations 
to  permit  this  in  their  mutual  amicable  relations,  and 
chiefly  for  reasons  of  commercial  intercourse.  This 
eomity  does  not  belong  directly  to  the  individuals 
of  each  country,  but  belongs,  and  is  ascribed,  to  the 
corporate  national  intercourse.  It  is  acceded  to  and 
regulated  by  the  nations  as  such  ;  the  individual  is  ad- 
mitted to  its  benefits  only  because  he  is  of  that  nation, 
and,  through  his  country,  receives  a  privilege  given  to 
its  honor  and  dignity. 
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With  the  United  States  of  America  this  privilege 
rests  so  entirely  in  its  free  and  good  will  to  other 
nations,  expressed  through  its  own  courts,  that  it  does 
not  require  reciprocity  of  benefits  to  sustain  it.  *'No 
such  discrimination  has  ever  been  made  by  congress, 
and  no  court  could  make  it  by  mere  construction  with- 
out an  exercise  of  judicial  legislation.  The  cannibal 
of  the  Pejees  may  sue  here  in  a  personal  action,  though 
having  no  courts  at  home  for  us  to  resort  to  "  (Wood- 
bury, J.,  Taylor  v.  Carpenter,  2  Woodb.  &  M.  11). 

There  can  be  no  doubt  that  the  power  of  this  court 
to  act  in  this  kind  of  cause  is  as  full  and  comprehen- 
sive as  that  of  any  other  court  of  record  in  this  State ; 
and  if  any  State  court  has  it,  this  court  has  also  {Laws 
o/N.  Y.of  1872,  c.  629,  §  3,  subd.  1,  §§  13,  14). 

By  the  courts  there  seems  to  be  claimed  an  inherent 
capacity  to  take  jurisdiction  in  some  cases  where  all 
parties  to  the  litigation  are  foreigners,  and  subjects  of 
the  same  country  ;  but  whether  the  court  will  refuse 
or  accept  jurisdiction  rests  in  its  own  discretion. 
"Where  both  parties  are  foi'eigners  I  am  inclined  to 
think  it  must,  on  principles  of  policy,  often  rest  in  the 
sound  discretion  of  the  court  to  afford  jurisdiction  or 
not,  according  to  the  circumstances  of  the  cases!  To 
say  that  it  can  be  claimed  in  all  cases,  as  matter  of 
right,  would  introduce  a  principle  which  might,  often- 
times, be  attended  with  manifest  disadvantage,  and 
serious  injury  to  our  own  citizens  abroad  as  well  as  to 
foreigners  here"  (Gardner  v.  Thomas,  14  Johns.  138). 
All  courts  of  a  general  jurisdiction,  and  this  court  is 
unlimited  by  local  law  in  its  jurisdiction  over  this  class 
of  marine  causes,  are  governed  by,  or  at  least  adhere 
to,  rules  of  law  settling  the  boundaries  of  their  juris- 
diction. No  court  known  to  our  system  ''  administers 
justice  in  general"  (per  Maule,  J.,  in  De  Bode  v.  Re- 
gina,  13  Ad.  &  Ellis  \N.  S.'\  386,  note). 

This  court  early  recognized  the  moral  obligation  to 
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afford  jurisdiction  in  cases  between  foreigners,  where, 
if  the  opportunity  were  allowed  to  pass,  justice  would 
be  hopelessly  defeated ;  yet  this  act  of  intervening 
jurisdiction  among  strangers  was  always  to  be  guided 
and  governed  by  a  sound  discretion.  It  was  a  juris- 
diction concurrent  with  the  courts  of  other  countries 
mindful  of  the  same  reason.  It,  however,  acknowl- 
edged a  great  principle  of  protection  to  commerce  and 
to  the  respective  rights  of  independent  nations,  years 
afterwards  to  be  asserted  and  established  by  our 
countrj^  through  the  patriotic  solicitude  and  diplo- 
matic ability  of  Daniel  Webster,  as  an  indisputable 
maxim  of  commercial  freedom  apd  protection  and  of 
the  inviolability  of  national  sovereignty.*    At  an  earlier 

♦  <*  The  rule  of  law,  and  the  comity  and  practice  of  nations,  go 
much  further  than  these  cases  of  necessity,  and  allow  even  to  a  mer- 
chant vessel,  coming  into  any  open  port  of  another  coimtry  volun- 
tiirily,  for  the  purposes  of  lawful  trade,  to  bring  with  her  and  keep 
over  her,  to  a  very  considerable  extent,  the  jurisdiction  and  authority 
of  the  laws  of  her  own  country,  excluding  to  this  extent,  by  conse- 
quence, the  jurisdiction  of  the  local  law.  A  ship,  says  the  publicists, 
though  at  anchor  in  a  foreign  harbor,  preserves  its  jurisdiction  and 
its  laws.  It  is  natural  to  consider  the  vessels  of  a  nation  as  parts  of 
its  territory,  though  at  sea,  as  the  State  retains  its  jurisdiction  over 
them;  and,  according  to  the  commonly  received  custom,  this  jurisdic- 
tion is  preserved  over  the  vessels,  even  in  parts  of  the  sea  subject  to  a 
foreign  dominion.  This  is  the  doctrine  of  the  law  of  nations,  clearly 
laid  down  by  writers  of  received  authority,  and  entirely  conformable, 

as  it  is  supposed,  with  the  practice  of  modern  nations It  is 

true  that  the  jurisdiction  of  a  nation  over  a  vessel  belonging  to  it, 
while  lying  in  the  ports  of  another,  is  not  necessarily  wholly  exclu- 
sive. "Wo  do  not  so  consider  or  so  assert  it.  For  any  unlawful  acts 
done  by  her  while  thus  lying  in  port,  and  for  all  contracts  entered 
into  while  there  by  her  master  or  owners,  she  and  they  must,  doubtless 
be  answerable  to  the  laws  of  the  place.  Nor,  if  her  roaster  or  crew, 
while  on  board  in  such  port,  break  the  peace  of  the  community  by  the 
commission  of  crimes,  can  exemption  be  claimed  for  them.  But, 
nevertheless,  the  law  of  nations,  as  I  have  stated  it,  and  the  statutes 
of  governments  founded  on  that  law,  as  I  have  referred  to  them,  show 
that  enlightened  nations,  in  modern  limes,  do  clearly  hold  that  the 
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day  it  was  barely  admitted  "  that  by  the  law  of  nations 
every  country  has  a  right  of  jurisdiction  over  all 
matters  arising  on  board  its  vessels,"  yet,  "  that  this 
jurisdiction  is*  not  exclusive,"  although  the  merchant 
vessels  are  said  "  to  be  an  extension  of  the  territory  " 
of  the  particular  country  to  which  they  belong.  In 
1816,  the  case  of  Juan  de  Salez  v.  Jose  de  Souza 
brought  before  the  marine  court  this  question  of  juris- 
diction, in  a  cause  between  two  foreigners.  The  action 
was  for  an  injury  to  the  person,  committed  on  the 
high  seas;  the  parties  were  subjects  of  the  same 
country.  The  opinion  of  the  court  was  delivered  by 
that  universal,  erudite  and  learned  jurist,  Mr.  Justice 
Hexry  Wheaton,  then  an  associate  judge  of  this 
court,  and  afterwards  author  of  the  Elements  of 
International  Law,  The  parts  of  the  opinion  which 
appear  to  illustrate  the  doctrine  now  under  considera- 
tion are  those  in  which  he  says :  "The  action  is  not 
local  by  our  municipal  law,  or  by  the  law  of  any  other 
country ;  it  is  an  action  in  personam^  and  the  parties 
are  now  in  this  forum.  Actiones  personates  sequun- 
turfai^um  rely  is  the  maxim  of  the  common  law,  which 
is  our  peculiar  code,  and  also  of  the  civil  law,  which  is 
the  basis  of  the  law  of  all  the  countries  in  the  south 
of  Europe."  "Will,  then,  the  circumstances  of  the 
parties  being  forei^iers  have  the  eifect  of  ousting  the 
court  of  its  jurisdiction?  Upon  principle  there  are 
only  two  considerations  which  should  seem  to  favor  an 
aflBrmative  answer  to  this  question.  The  iirst  is  said  to 
be,  that  the  mutual  obligations,  the  respective  rights  and 

jurisdiction  and  laws  of  a  nation  accompany  her  ships  not  only  over 
the  high  seas,  but  into  ports  and  harbors,  or  wheresoever  else  they 
may  be  water-borne,  for  the  general  purpose  of  governing  and  regu- 
lating the  rights,  duties,  and  obligations  of  those  on  board  thereof, 
and  that,  to  the  extent  of  the  exercise  of  this  jurisdiction,  they  are 
considered  as  parts  of  the  territoiy  of  the  nation  itself.*^ — Daniel 
Wdftter'B  Work^^  vol.  0,  pp.  306,  307. 
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duties  of  the  masters  and  mariners,  are  regulated  not 
by  the  jTis  gentium^  or  by  that  universal  maritime  law 
which  forms  a  part  of  the  jus  gentium^  but  by  the 
local  law  of  the  country  where  the  contiuct  is  made,  or 
between  whose  subjects  it  is  made.  The  second  is 
the  inconvenience  that  might  ensue  if  foreign  seamen, 
in  our  ports  and  harbors,  were  allowed  to  litigate  with 
masters  upon  facts  arising  out  of  their  mutual  contract 
still  remaining  in  full  force.  The  first  consideration  does 
not  seem  decisive  of  the  present  question.  For,  though 
the  authority  of  the  master  over  the  seamen  may  be 
regulated  by  the  municipal  law  of  the  country  to 
which  the  parties  belong,  there  runs  throughout  the 
laws  of  every  country,  on  the  subject,  a  general  prin- 
ciple founded  in  the  nature  of  things.  The  difficulty 
in  the  present  case  is  not  greater  than  in  actions  ex 
contractu^  brought  upon  contracts  made  in  foreign 
countries,  and  our  municipal  courts  are  not  averse  to 
taking  cognizance  of  such  suits,  because  they  must  be 
determined  by  the  lex  loci.  The  inconvenience  of  per- 
mitting suits  to  be  brought  by  the  crews  of  foreign 
vessels  in  our  ports  against  the  masters  may  be  great, 
but  we  do  not  sit  here  to  legislate,  or  to  form  diplo- 
matic conventions  with  foreign  powers  ;  and  consider- 
ations of  mere  policy  and  expediency  can  form  but  a 
small  ingredient  in  our  decisions."  He,  therefore,  and 
after  citing  a  number  of  cases,  concludes  that,  "If  we 
have  jurisdiction  of  this  cause,  we  are  bound  to  exer- 
cise it.  If  any  court  of  common  law  in  this  country 
has  that  jurisdiction,  this  [the  marine]  court  has 
it ;  the  legislature  having  invested  us  with  a  juris- 
diction over  this  matter  as  ample  as  it  could  give,  and 
having  selected  very  apt  expressions  to  convey  the 
most  extensive  jurisdiction. 

"The  merchant  vessels  of  a  particular  country  are 
sometimes  said  to  be  an  extension  of  the  territory  of 
that  country  ;  and  there  is  no  doubt  that,  by  the  law 
of  nations,  every  country  has  a  right  of  jurisdiction 
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over  all  matters  arising  on  board  its  vessels  on  the  high 
seas ;  but  it  does  not  follow  that  tliis  jurisdiction  is 
exclusive  "  (1  City  Hall  Rec.  70). 

I  have  quoted  somewhat  at  length  from  this  opinion 
of  Mr.  Justice  Wheaton,  because  the  book  in  which 
It  is  printed  is  an  obscure  publication  and  not  readily 
accessible.  So  far  as  this  decision  throws  light  upon 
our  Inquiry,  it  is,  that  while  it  denies  that  the  juris- 
dierction  of  a  country  over  its  own  merchant  vessels  is, 
for  the  purposes  of  such  a  suit,  exclusive,  still  it  claims 
for  the  local  court  but  a  concurrent  jurisdiction  ;  and 
admits  this  concurrent  jurisdiction  may  be  superseded 
by  "diploriaatic  conventions  with  the  foreign  power," 
and  that  of  the  foreign  country  extended,  perfected, 
and  made  exclusive  by  the  treaty ;  and  onlj'^  by  this 
mep.ns,  for  courts  of  law  should  not  legislate  {Story 
Gonflict  of  Laws^  §  23). 

The  doctrine  as  stated  in  that  case  has  been  gener^ 
ally  accepted  for  a  reasonable  and  convenient  rule ; 
although  the  fundamental  principle  that  such  jurisdic- 
tion was  discretionary  in  the  court,  and  not  a  right  in 
the  complainant,  appears  more  distinctly  as  the  doc- 
trine underwent  subsequent  consideration.  Gardner  v. 
Thomas,  already  cited,  while  declaring  the  right  of  the 
court  in  such  jurisdiction^  would  restrain  the  exercise 
of  the  right  in  favor  of  commerce  and  a  broader  view 
of  our  amity  to  nations  and  national  interests,  rather 
than  towards  merely  private  individuals  and  their 
si)ecial  interests.  ^'  Mariners  might  so  annoy  the  mas- 
ter of  a  vessel  as  to  break  up  the  voyage,  and .  thus 
produce  great  distress  and  ruin  to  the  owners."  The 
facts  in  this  case  suflSciently  show  the  impropriety  of 
extending  jurisdiction,  because  it  is  a  suit  brought  by 
one  of  the  mariners  against  the  master,  both  foreign- 
ers, for  a  i)ersonal  injury  inflicted  on  board  of  a  foreign 
yessel  on  the  high  ^eas,  but  lying  in  port  when  the 
action  was  commenced,  and,  for  aught  that  appears  in 
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the  case,  intending  to  return  to  its  own  country  with- 
out delay,  other  than  which  the  nature  of  the  voyage 
required.  Under  such  circumstances,  it  is  manifest 
that  better  policy  ought  to  have  induced  the  court  be- 
low to  have  refused  jurisdiction,  so  as  to  prevent  the 
serious  consequences  which  might  result  from  the  in- 
troduction of  a  practice,  with  regard  to  foreign  mari- 
ners and  vessels,  destructive  to  commerce :  since  it 
must  materially  affect  the  necessary  intercourse  be- 
tween nations,  by  which  alone  it  can  be  maintained. 
The  plaintiff,  therefore,  ought  to  have  been  left  to 
seek  redress  in  the  courts  of  his  own  country.  And 
for  these  reasons  the  judgment  below  was  deemed 
"  improvidently  rendered,"  and  was  reversed.  This 
decision  reiterates  that  the  courts  are  under  no  abso- 
lute obligation  to  entertain  suits  for  mariners'  wages 
between  foreigners;  and  it  may  be  thought  remark- 
able, inasmuch  as  it  reverses  the  judgment  upon  the 
express  ground  that  the  court  below,  having  a 
discretional  jurisdiction,  had  ^'improvidently "  used 
that  discretion  when  it  retained  jurisdiction,  instead 
of  leaving  the  sailor  to  seek  redress  in  the  courts  of 
his  own  sovereign.  Perhaps  the  safer  opinion,  it  may 
be  said  in  passing,  is,  that  such  matters  which  rest  in 
the  discretion  of  the  court,  are  not  the  subject  of  re- 
view on  appeal ;  but  restraining  improvidence  and  abuse 
in  judicial  discretion  by  inferior  tribunals  is  not  with- 
out precedent  (see  an  instance  in  Sayefs  Reports^  p. 
217;  Rex.  ?j.  Justices  of  Peace,  &c.).  The  case  of 
Johnson  v.  Dal  ton  (1  Cow.  548)  arose,  also,  in  this 
court ;  and  the  question  on  review  was,  whether  the 
court  below  ought  to  have  exercised  jurisdiction  in  the 
case.  The  court  there  affirm  that  the  jurisdiction  in 
such  cases  rests  in  the  exercise  of  a  sound  discretion, 
according  to  circumstances ;  and,  while  affirming  the 
judgment  below,  says:  ''the  maftifest  inconvenience 
of  allowing  seamen  at  an  intermediate  port,  and  before 
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the  voyage  was  ended,  to  harass  the  master  by  suits, 
has  induced  our  courts  to  decline  interference  in  ordi- 
nary oases,  and  leave  the  parties  to  seek  redress  in  the 
courts  of  their  own  country."  To  illustrate  the  uncer- 
tainty and  imperfection  of  this  "habit"  of  assuming 
jurisdiction  in  other  people's  affairs,  the  case  of  Mason 
V.  The  Blaireau  (2  Cranc/i,  264)  may  be  referred  to.  It 
was  a  libel  for  salvage.  The  parties  interested,  with 
one  exception,  were  not  Americans.  Doubts  were 
suggested  as  to  the  jurisdiction.  Chief  Justice  Mak- 
BHALL  said:  "Upon  a  reference  to  authorities,  the 
point  does  not  appear  to  have  been  ever  settled.  These 
doubts  seem  rather  founded  on  the  idea  that,  upon 
principles  of  general  policy,  this  coui't  ought  not  to 
take  cognizance  of  a  case  entirely  between  foreigners, 
than  from  any  positive  incapacity  to  do  so.  On  weigh- 
ing the  considerations  drawn  from  public  convenience, 
those  in  favor  of  the  jurisdiction  appear  much  to  over- 
balance those  against  it,  and  it  is  the  opinion  of  this 
court,  that  whatever  doubts  may  exist  in  a  case,  there 
ought  to  be  none  where  the  parties  assent  to  it."  This 
in  a  salvage  case,  in  an  admiralty  court,  and  where  not 
municipal  but  the  law  of  nations  is  administered. 
Some  of  our  own  courts  of  admiralty,  however,  have 
declined  to  allow  jurisdiction  in  like  cases:  as  in 
Thompson  v.  The  Nanny  {Bee  Adm.  217),  a  suit  com- 
menced by  foreign  seamen  for  their  wages,  was  left  to 
the  courts  of  their  own  country  ;  and,  in  accord  with 
this  policy  of  non-intervention  are  the  cases  of  Thomp- 
son V.  Catharina  {Pet.  Adm,  104),  and  of  Willendson 
V.  The  Forsoket  {Id.  197),  and  Gonzales  v.  Minor  (2 
Wall.  Jr.  354).  It  has  been  suggested  in  Salez  v,  Souza, 
that  these  decisions  were  in  admiralty,  a  court  which, 
being  recognized  by  ths  law  of  nations,  feels  itself  at 
liberty  to  exercise  a  species  of  comity  towards  the 
tribunals  of  other  countries,  which  a  court  of  common 
law  cannot   exercise.    A   distinction  which    I   state 
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rather  than  adopt,  as  the  jurisdiction  is  discretionary 
in  both  courts. 

In  1846,  an  action  for  seaman's  wages  was  com- 
menced in  this  court,  and  finally  disposed  of  on  appeal 
by  the  superior  court.  The  defense  protested  that 
there  was  a  treaty  between  this  country  and  Norway 
and  Sweden,  by  which  jurisdiction  in  such  cases  was 
vested  exclusively  in  the  consul  at  this  port.  The 
court  overruled  that  objection,  and  assumed  jurisdic- 
tion, notwithstanding  the  interdiction  of  the  treaty ; 
and  gave  judgment  for  the  plaintiflf.  The  reasons  for 
this  are  not  reported ;  but  it  is  fair  to  presume  that 
this  court,  as  then  constituted,  regarded  the  treaty  as 
a  nullity,  so  far  as  it  attempted  to  supersede  the  juris- 
diction of  a  State  court.  The  judgment  was  of  course 
reversed,  and  Samuel  Jones,  Ch.  J.,  formeriy  an 
associate  judge  of  the  marine  court,  delivering  the 
opinion,  after  deciding  that  the  case  clearly  came 
within  the  treaty,  and  superseded  the  jurisdiction  of 
our  courts,  clears  up  a  point  which  might  be  raised  in 
this  cause ;  and  that  is,  that  the  seaman  having  shipped 
in  New  York,  an  intermediate  port  in  the  voyage,  as 
Rio  de  Janeiro  was  in  the  case  before  us,  took  the 
trarisaction  out  of  the  treaty,  and  that  it  applied  only 
to  the  crew  who  originally  shipped  in  Sweden.  That 
learned  judge  says  :  "  Such  a  construction  of  It  would 
be  entirely  too  narrow ;  the  custom  of  shipping  sailors 
in  foreign  ports  by  vessels  of  all  nations  is  general,  and 
necessarily  must  exist;  and  persons  who  thus  ship 
voluntarily  bring  themselves  under  the  government 
and  jurisdiction  of  the  country  on  board  xhose  vessel 
they  ship.  A  seaman  has  no  right  to  appeal  to  the 
courts  here  as  long  as  he  belongs  to  a  Swedish  vessel." 
(Norberg  v.  Hillgreu,  5  N.  Y.  Leg.  Obs.  177).  The 
recent  case  Eocp.  Newman,  in  the  supreme  court  of  the 
United  States  (14  WaU.  169),  seems  to  end  all  need  of 
further  controversy  on  this  phase  of  our  inquiry,  and 
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leads  OS  by  suggestion  to  the  next  point.  There  the 
court  says:  "The  better  opinion  seems  to  be  that, 
independent  of  treaty  stipulations,  there  is  no  consti- 
tutional or  legal  impediment  to  the  exercise  of  juris- 
diction in  such  a  case.  Such  courts  may,  if  they  see 
fit,  take  jurisdiction  in  such  a  case,  but  they  will  not 
do  so,  as  a  general  rule,  without  the  consent  of  the 
representative  of  the  country  to  which  the  vessel  be- 
longs, where  it  is  practicable  that  the  representative 
should  be  cons-ulted.  His  consent,  however,  is  not  a 
condition  of  jurisdiction,  but  is  regarded  as  a  material 
fact  to  aid  the  court  in  determining  the  question, 
whether  jurisdiction  in  the  case  ought  or  ought  not  to 
be  exercised." 

The  marine  court  is  one  of  common  law,  without  ad- 
miralty or  maritime  jarisdiction.  It  proceeds  in  suits 
for  seaman's  wages  as  in  any  action  upon  a  contract  for 
work  and  labor ;  when  against  a  non-resident  it  may 
on  special  application  issue,  in  the  action  and  as  mesne 
process,  a  writ  of  attachment  against  his  personal  prop- 
erty ;  and  if  that  non-resident's  personal  property 
should  chance  to  be  his  merchant  vessel  then  lying  in 
this  port,  and  perhaps  belonging  to  a  foreign  national- 
ity, and  he  himself  a  subject  of  that  nation,  it  is  some- 
what difficult  for  me  to  apprehend  the  distinction  prac- 
tically between  that  seizure  and  custody  to  abide  the 
event  of  a  litigation,  and  the  more  speedy  and  proper 
proceeding  by  libel  in  admiralty  (Taney,  Ch.  J.,  his 
dissenting  opinion  in  Taylor  v.  Carryl,  already  cited 
by  me).  The  diflPerence  is  one  of  mere  procedure ; 
coupled  with  this  inequitable  consequence,  that  in  some 
cases  it  might  assure  to  the  plaintiff  a  precedence  of 
his  debt  above  that  of  his  fellow-seamen.  To  commerce 
the  effect  and  inconvenience  are  the  same :  for  the  vessel 
is  seized  in  port  and  held  in  the  custody  of  the  law  to 
abide  the  suit  in  either  procedure.  But  the  distinction 
has  become  recognized  bj  judicial  "  habit,"  and  we 
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can  only  mitigate  this  kind  of  superinduced  jurisdic- 
tion, in  those  cases,  by  exercising  or  not  exercising  the 
rig"ht,  as  in  our  discretion  may  appear  best  for  all  the 
parties.  When  there  is  a  treaty,  or  even  where  there 
is  no  treaty  and  the  official  representative  of  the  conn- 
try  to  which  the  vessel  belongs  objects  to  the  litigation 
proceeding  further,  the  court  should  dismiss  the  suit, 
and  leave  the  seaman  at  liberty  to  seek  relief  through 
his  consul  or  in  the  courts  of  his  own  nation. 

Conceding  that  this  court,  therefore,  has  jurisdiction, 
in  its  discretion,  in  suits  brought  as  actions  under  our 
Code  of  Procedure,  in  common  with  all  other  courts  in 
and  of  the  State,  yet,  where  a  vessel  is  attached  in 
such  a  suit  for  seaman^  s  wageSy  the  jurisdiction  is^  in, 
my  estimation^  very  doubtful, 

A  vessel  belonging  to  the  merchant  service  of  a 
foreign  nation  has  peculiar  relations  to  the  policy  and 
territory  and  sovereignty  of  that  nation.  The  subject, 
in  its  necessary  associations,  combines  with  and  enters 
into  the  organization  and  conduct  of  international  com- 
merce A  consideration  of  the  matter,  in  the  light  of 
international  polity  and  the  regulations  and  needs  of 
free  commercial  intercourse,  will  disclose  the  propriety, 
if  not  necessity,  of  removing  this  fruitful  source  of  a 
vexatious  litigation  from  the  fluctuating  and  dubious 
entertainment  of  local  courts  into  the  exclusive 
jurisdiction  and  charge  of  the  country  to  which  the 
vessel  belongs. 

From  these  citations,  authorities  and  principles,  it 
is  obvious  that  no  treaty  regulating  the  subject  of 
foreign  merchant  vessels  in  port,  their  officers,  crews, 
and  their  interests  and  mutual  obligations,  and  all 
other  things  concerning  the  internal  affairs  of  the 
vessels,  can  be  pronounced,  or  inferred  to  be,  an  effort 
to  maintain  tribunals  independent  of  our  own,  in  our 
territory,  for  adjudicating  any  difference  of  which  our 
local  courts  can  claim  an  absolute  jurisdiction  ;  nor  is 
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such  a  treaty  contrary  to  the  spirit  of  any  institution 
of  our  country,  or  of  our  State,  which  now  occurs  to 
my  apprehension.  It  is,  in  truth,  only  definitely  and 
authoritatively  placing  those  differences  exclusively  in 
the  charge  of  the  particular  sovereignty  to  which  our 
courts,  when  declining  to  afford  jurisdiction,  have  so 
frequently  sent  the  litigants.  Instead  of  being  adverse 
to  the  independence  and  jurisdiction  of  our  courts,  the 
terms  of  such  a  treaty  accord  with  the  commendable 
judicial  policy  of  non-intervention. 

A  private  vessel  in  the  merchant  service  is  of  the 
territory  of  the  particular  country  to  which  it  belongs ; 
it  finds  its  protection  and  rights  in  the  flag  which 
floats  over  it ;  its  mission  is  of  commerce  ;  free  unem- 
barrassed operation  is  the  life-giving  principle  and 
encouragement  of  couHnercial  intercourse  between 
nations ;  and  seamen  are  part  of  the  vessel,  and  should 
be,  unless  the  freedom  of  commerce  is  to  be  destroyed, 
as  exempt  from  a  local  jurisdiction  as  is  the  vessel 
itself ;  no  further,  but  certainly  to  that  extent.  For 
commerce  is  "  the  common  bond  of  nations,  and  raer- 
chants  are  considered  as  forming  one  family,  although 
dispersed  in  different  States"  {Pardessus,  Com,  Law 
of  France^  t.  5,  p.  43  ;  1  Kent  Comm.  32).  This  ex- 
emptioa  of  the  ship  and  the  ship's  company  while  in 
port  is,  of  course,  subject  to  the  rights  of  our  citizens 
and  to  the  preservation  of  the  public  morals  and  peace 
of  our  people.  A  very  decided  and  compendious 
declaration  of  the  principle  and  rules  is,  with  citations 
of  various  decisions,  given  by  Halleck  in  his  work  on 
InteT7iaiiori.al  Law  and  Laws  of  War^  at  page  172 : 
"The  rule  of  law,  and  the  comity  and  practice  of 
nations,  allow  a  merchant  vessel  of  one  State,  coming 
into  an  oi)en  port  of  another,  voluntarily,  for  the  pur- 
pose of  lawful  trade,  to  bring  with  her,  and  keep  over 
her,  to  a  very  considerable  extent,  the  jurisdiction  and 
authority  of  the  laws  of  her  own  country ;  excluding 
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to  this  extent,  by  consequence,  the  jurisdiction  of  the 
local  law.  This  jurisdiction  of  a  nation  over  its 
vessels,  while  lying  in  the  port  of  another,  is  wholly 
exclusive.  For  any  unlawful  acts  done  by  her  while 
thus  lying  in  the  port  of  another  State,  and  for  all 
contracts  entered  into  while  there,  by  her  master  or 
owners,  she  is  made  answerable  to  the  laws  of  the 
place.  The  comity  and  practice  of  nations  have 
established  the  rule  of  international  law,  that  such 
vessel  so  situated,  is,  for  the  general  purpose  of  govern- 
ing and  regulating  the  rights,  duties,  and  obligations 
of  those  on  board,  to  be  considered  as  a  part  of  the 
territory  of  the  nation  to  which  she  belongs. 
It,  therefore,  follows,  that,  with  respect  to  facts  hap- 
pening on  board,  which  do  not  concern  the  tranquillity 
of  the  port,  or  i)ersons  foreign  to  the  crew,  or  acts 
committed  on  board  while  such  vessel  was  on  the  high 
seas,  are  not  amenable  to  the  territorial  justice.  All 
such  matters  are  justiciable  only  by  the  courts  of  the 
country  to  which  the  vessel  belongs."  In  other  words, 
no  court  ^'administers  justice  in  general,"  especially 
as  to  vessels  engaged  in  commercial  intercourse  and 
coming  into  our  ports  from  other  nations ;  and  vessels 
so  engaged  are  a  peculiar  species  of  personal  property, 
having  an  interest  to  promote  beyond  their  own 
intrinsic  value. 

In  the  interests  of  commerce,  various  modifications 
•  of  internal  police  have  been  made  by  several  nations. 
The  general  policy  of  France  is  quite  exclusive ;  even 
those  foreigners  who  have  entered  into  a  contract  in  a 
foreign  country  are  not  allowed  to  sue  each  other  upon 
the  contract  before  a  French  tribunal,  unless  one  of 
the  foreigners  has  acquired  a  French  domicil  before 
the  contract  was  entered  into  (Code  de  Commerce^  art 
.631) ;  yet,  while  declining  to  make  its  own  courts  the 
resort  wherein  the  litigated  rights  and  obligations  of 
•foreigners  may  be  enforced,  that  nation  has  established 
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"Tribunals  of  Commerce,"  which  have  jurisdiction 
only  between  all  persons  in  commercial  questions 
arising  from  acts  done  in  Prance;  and  a  foreigner 
cited  by  another  before  the  Tribunal  of  Commerce, 
cannot,  unless  by  special  convention,  &c.,  decline  the 
jurisdiction  {Hen/ry  on  Foreign  Law^  Appendix  C, 
§  1 ;  F(£lix  Traite  du  Droit  International^  t.  i,  §  148 ; 
and  see  the  remarkable  cases  of  the  two  American 
vessels,  The  Newton  and  The  Sally,  Ortolan^  Regies 
International  de  la  Mer^  torn.  i.  pp.  293-298).  Some, 
however,  contend  that  the  rule  is,  that  the  tribunals 
there  are  competent  to  entertain  suits  between  one 
foreigner  and  another,  but  they  are  not  bound  to  do 
so.  The  law  there  is,  also,  by  no  means  settled  (see 
note  to  Zacharie,  Droit  Oivil  Frangais^  torn.  1,  p.  87, 
n.  12,  and  cited  by  Chief  Justice  Cockburt^^  in  his 
pamphlet  on  Nationality^  p.  158). 

This  modification  of  a  policy  and  the  maintaining 
of  a  distinct  tribunal  of  commerce  are  concessions  to 
the  spirit  and  convenience  of  modem  commercial  re- 
quirements, and  admit  the  feasibility  and  propriety  of 
the  matter  being  regulated  by  a  "  special  convention  " 
between  commercial  nations.  Indeed,  the  institution 
of  a  special  judge  to  administer  justice  between  even 
resident  foreigners  and  native  citizens,  was  a  peculiar 
feature  of  early  Eoman  jurisprudence ;  and  the  func- 
tions of  the  Praetor  Peregrinus  were  those  belonging 
to  the  administration  of  that  law  which  enlightened 
reason  teaches  all  nations,  which  should  be  observed 
by  them,  and  under  which  all  kinds  of  personal  inter- 
ests are  comprised  {SandarSy  Institutes  of  Justinian^ 
Ub.  i,  title  2,  §  2). 

The  inherent  sovereign  right  of  every  nation  to 
guard  her  internal  administration  of  justice,  and  keep 
it  within  bounds  agreeable  to  her  own  policy,  is  un- 
questionable ;  for  "  the  jurisdiction  of  the  nation, 
within  its  own  territory,  is  necessarily  exclusive  and 
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absolute ;  it  is  susceptible  of  no  limitation  not  im- 
posed hy  itself ^^^  or  with  its  own  free  consent 
(Marshall^  Ch.  J.,  in  The  Exchange,  7  Cranchy 
135). 

Such  limitation  has  been  imposed  by  some  nations 
upon  themselves,  and  by  others  aflfected  by  treaty 
stipulations  with  independent  countries.  It  is  true 
that  in  the  United  States  of  America,  in  Great  Britain, 
in  the  Germanic  States,  in  Holland,  foreigners  equally 
with  natives  are  allowed  to  bring  personal  actions 
against  foreigners  before  the  tribunals  of  the  country, 
but,  says  Mr.  Twiss,  in  his  work  on  The  Laws  of 
Nations  considered  as  Independent  Political  Com- 
munities^ in  that  portion  wherein  he  treats  of  the 
rights  and  duties  of  nations  in  time  of  peace  (§  157), 
"it  seems  clear  upon  general  principles,  that  it  is  a 
matter  of  civil  polity  to  decide  in  what  manner  tJiat 
jurisdiction  should  be  exercised  between  foreigners. 
In  some  countries,  such  as  Spain  and  Portugal,  there 
have  been  special  tribunals  constituted  under  treaty 
engagements  and  charged  with  the  jurisdiction  over 
questions  in  which  foreigners  are  cdncerned.  .  .  . 
The  treaty  of  1654,  concluded  between  the  common- 
wealth of  England  and  the  kingdom  of  Portugal,  pro- 
vided for  the  appointment  of  a  judge  conservator  of 
the  British  nation,  whose  province  it  was  to  decide  all 
actions  between  British  subjects  not  having  a  Portu- 
guese domicil  by  the  law  of  nations,  and  all  actions 
between  British  and  Portuguese  subjects."  There  was, 
at  a  later  date,  an  analogous  treaty  between  Prance 
and  Portugal  in  regard  to  French  subjects. 

These  were  remarkable  privileges  certainly ;  but 
they  illustrate  by  historical  precedent  how  the  policy 
of  independent  nations  adapts  itself  to  the  needs  and 
conveniences  of  the  genius  of  commerce,  and  yields  to 
all  necessary  regulations  for  the  encouragement  and 
protection   of   international   commercial   Intercourse. 
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Staivia  suo  claudAmtur  territoriOf  nee  uUra  terrUo- 
Hum  disponurdy  is  no  longer  the  positive,  exceptless 
rule.*  The  civil  legislation  of  one  nation  may,  through 
the  comity  of  another  independent  nation,  have  effect 
given  to  it,  beyond  the  limits  of  its  specific  territory, 
in  differences  between  its  own  subjects  and  over  their 
personal  property. 

I  understood  it  to  be  conceded,  on  the  argument, 
that  the  parties  to  this  suit  are  both  foreigners  ;  but  if 
I  should  be  incorrect  in  my  recollection  as  to  this  cir- 
cumstance, yet  it  is  clear  that  the  owner  and  the  vessel 
are  of  the  empire  of  Germany,  and  I  am  bound,  in  the 
absence  of  positive  evidence  to  the  contrary,  to  ascer- 
tain the  national  character  of  the  seaman  from  the 
national  character  of  the  vessel,  by  a  necessary  infer- 
ence. A  sailor  is  part  of  the  vessel,  and  the  vessel  is 
national  territory.  While  there,  whether  a  natural 
subject  or  not,  he  certainly  owes  a  local  allegiance, 
which,  for  all  the  purposes  of  liability  to  that  nation's 
laws  and  maritime  regulations,  is  as  full  and  compre- 
hensive as  that  of  a  natural  allegiance.  * '  Persons  who 
ship  voluntarily,  bring  themselves  under  the  govern- 
ment and  jurisdiction  of  the  country  on  board  whose 
vessel  they  ship"  (Norberg  v.  Hillgreu,  cited  above). 

The  power  to  make  treaties  is  lodged  by  the  consti- 
tution in  our  national  government  exclusively  {Story  on 
C(mst.  §§  1507, 1608, 1509).  National  affairs  with  foreign 
nations  and  in  a  special  sense  those  concerning  com- 
merce, are  also  placed  exclusively  under  national  con- 
trolment.  The  States  have  no  power  over  those  subjects. 

*  '*  Of  strict  right  all  the  laws  made  by  a  sovereign  have  no  force  or 
authority,  except  within  the  limits  of  his  domains.  But  the  necessity 
of  the  public  welfare  has  iutroduced^some  exceptions  in  regard  to 
civil  commerce."  De  droit  etroit,  toutes  Us  his,  que  fait  un  smiverain, 
fCcnt  force  et  autoriU  que  daiis  Vetendue  de  sa  domination ;  mais  la 
nicessiU  du  bien  public  et  g^n^al  des  natums  a  admis  quelqties  exceptions 
dans  ce  qui  regards  le  commerce  civil,     1  Boullenois,  Prin,   Oen,  6,  p.  4. 
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In  their  nature  those  subjects  belong  to  national  i)olicy, 
solicitude  and  protection.  Commerce,  to  be  prosper- 
ous, must  be  free;  and  in  a  free  port  no  restraint 
should  be  imposed  by  municipal  law  beyond  that 
which  is  absolutely  required  to  regulate  its  own  good 
order  and  protect  the  rights  of  its  own  residents. 
Treaty  stipulations  become  ' '  a  particular  law  to  the 
parties  themselves,"  and  supersede  all  other  general 
law  on  the  particular  matter. 

The  treaty- making  power  of  our  national  govern- 
ment is  sufficient,  under  our  Constitution,  to  reach  the 
objects  of  such  conventions  as  that  of  1872  with  the 
empire  of  Germany,  and  to  supersede  not  only  the 
national  courts  but,  as  a  matter  of  course,  those  of 
each  state,  in  matters  relating  so  entirely  to  mere 
comity  between  nation  and  nation;  and  to  uphold  by 
its  own  force  a  law  thereupon  which  shall  be  paramount 
throughout  the  country.  Congress  has  already  gone 
to  a  questioned — ^some  contend  to  a  questionable — de- 
gree of  authority  in  this  respect  relating  to  the  rights 
of  individual  foreigners  (Fairfax  v.  Hunter,  7  Granch^ 
627 ;  Ware  %,  Hylton,  3  Dallas,  242 ;  8  Op.  AtL-Gen. 
415  ;  HallecJc  International  Law,  157,  where  cases  are 
cited  in  support  of  this  power  in  the  general  govern- 
ment). But  there  can  be  no  doubt  that  the  regulation 
of  the  privilege  of  foreigners  to  resort  to  courts  in  our 
country  is  fully  under  the  control  of  the  Congress,  and 
that  it  has  power  to  authorize  another  nation,  ''by  and 
with  the  advice  and  consent  of  the  Senate,"  to  estab- 
lish and  maintain  in  our  sea- ports  a  special  consular 
tribunal  to  hear  and  decide,  or  make  other  disposition, 
of ''differences  of  every  kind  which  may  arise,  either 
at  sea  or  in  port,  between  the  captains,  officers,  and 
crews,  and  especially  in  reference  to  wages  and  the  ex- 
ecution of  mutual  contracts,"  and  to  place  under  such 
consular  jurisdiction  the  "exclusive  charge  of  the  in- 
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temal  order  of  the  meroliant  vessels  of  theii  nation." 
And  this  is  what  the  treaty  of  1872  has  effected. 

The  consular  convention  between  the  United  States 
of  America  and  the  German  Empire  was  proclaimed 
June  1,  1872  (17  U.  S.  Stat,  at  L.  Treaties,  p.  125,  art. 
13),  is  the  law  of  this  court,  and  ''the  supreme  law  of 
the  land  "  {Const  U.  S.  art.  6).  There  was  a  former 
treaty  with  Prussia,  made  in  1828,  on  this  subject.  I 
repeat  what  should  be  unnecessary,  when  I  say  that 
the  judiciary  must  always  regard  treaties,  not  as  mere 
political  contracts,  but  as  law.  And,  impressed  with 
the  instances  that  have  come  to  my  knowledge  duiing 
the  consideration  of  the  questions  of  law  in  this  cause, 
wherein  courts  have  denied  treaties  the  respect  due  to 
jKJsitive  law,  this  court  wishes  to  repeat,  for  itself,  that 
treaties  are  of  "  the  supreme  law  of  the  land,"  and  * 'con- 
sequently to  be  regarded  in  courts  of  justice  as  equiva- 
lent to  an  act  of  the  legislature,  whenever  it  operates 
of  itself  without  the  aid  of  any  legislative  proviso " 
(Poster  T.  Neilson,  2  PeL  314 ;  also  United  States  v. 
AiTedondo,  6  Id.  735  ;  Story  on  Const.  §  183 ;  j5Jcp. 
Newman,  14  Wall  152). 

The  object  o  this  "consular  convention"  is  that 
the  foreign  commerce  of  Germany,  while  its  merchant 
vessels  are  in  our  j^orts,  should  not  be  interrupted  and 
delayed  by  actions  at  law  in  our  local  courts  ;  and,  to 
that  end,  all  things  convenient  and  necessary  to  that 
commerce  are  vested  in  the  jurisdiction  and  charge  of 
the  commercial  representative  and  agent  of  that  empire, 
and,  by  its  terms,  not  only  is  the  whole  subject,  in  all 
itB  amplitude,  whether  in  rem  or  in  personam^  removed 
into  that  consular  jurisdiction  exclusively,  but  the  pro- 
hibition is  added  that :  "  Neither  any  court  or  author- 
ity shall,  on  any  pretext,  interfere  in  these  differences, 
except  in  cases  where  the  differences  on  board  ship 
are  of  a  nature  to  disturb  the  peace  and  public  order  in 
port  or  on  shore,  or  when  persons  other  than  the  offi- 


216  CITY  COURT  REPORTS. 

Petersen  o.  Brockelmann. 

cers  and  crew  of  the  vessel  are  parties  to  the  disturb- 
ance" (art.  13). 

This  treaty  stipulation,  then,  takes  away  all  pre- 
tense for  the  further  exercise  of  a  discretional  or  any 
other  jurisdiction  over  merchant  vessels  or  the  ship's 
company  in  those  cases.  It  has  been  objected,  by  the 
counsel  for  the  plaintiff,  that  this  treaty  does  not  spec- 
ify the  owner  (in  the  case  JSa^p.  Newman,  it  was  that  its 
terms  did  not  include  a  proceeding  in  rem  against  the 
vessel) ;  but  the  answer  to  this  is,  that  the  treaty,  in  its 
object  and  terms,  includes  the  whole  subject,  and  draws 
into  its  protection  and  jurisdiction  all  persons  and  things 
belonging  to  and  interested  in  it.  No  narrow  interpre- 
tation must  defeat  the  benefit  and  remedy  intended. 

This  merchant  service  is  now  exclusively  under  the 
care  of  the  agent  universally  regarded  as  peculiar  to  all 
maritime  nations,  and  best  fitted  to  promote  the  object 
and  utility  of  the  convention.  The  consular  office  is  born 
of  the  nature  of  commerce,  and  the  perfecting  by  this 
treaty  of  a  comprehensive  j  urisdiction  over  all  differences 
that  would  be  likely  to  disturb  the  mission  of  the  vessel 
in  its  commercial  adaptation  is  in  harmony  with  the  ori- 
gin and  design  of  the  office.  They  are  not  diplomatic 
ministers  (1  Kent  Comm.  41),  but  strictly  commercial 
representatives  ;  they  have  a  right,  bylaw,  to  interpose 
for  the  restitution  of  property  belonging  to  the  subjects 
of  the  country  represented  (1  Curtis^  87;  1  Mason^  14; 
6  Wheat.  152 ;  10  Id.  66 ;  2  WaJL  Jr.  69).  The  office 
of  consul  is  not  of  modern  commercial  need  merely ; 
officers  with  powers  and  duties  corresponding  to  those 
of  modern  consuls  were  employed  by  the  ancient 
Athenians,  who  had  them  stationed  in  commercial 
ports  with  which  they  traded  (1  St.  John,  Mann,  and 
Cus.  of  Ancient  Greece,  288).  They  were  appointed, 
and  became  prominent  as  agents  about  the  middle  of 
the  twelfth  century,  by  the  maritime  states  of  the 
Mediteritinean.  and  their  numbers  have  increased  with 
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the  development  and  extension  of  commerce  (2  WarcTs 
Law  of  Nations^  198).  In  the  Levant  maritime  judges 
are  yet  called  consuls,  an  appellation  which  has  come 
down  to  them  from  the  Middle  Ages.  The  treaty 
really  creates  nothing  but  a  special  tribunal  for  decid- 
ing differences  among  persons  of  the  same  allegiance, 
and  respecting  rights  and  obligations  in  which  our  own 
citizens  are  in  no  way  interested,  unless  we  imagine  it 
a  public  benefit  to  invite  into  our  domestic  tribunals 
entangling  litigation,  so  as  to  extend  the  area  for 
''administering  justice  in  general."  There  is  no  con- 
stitutional ''right  or  immunity,"  no  institution  or  pol- 
ity of  our  country,  against  the  spirit  or  letter  of  which 
this  treaty  can  be  intelligently  said  to  come  in  conflict. 
On  the  contrary,  it  is  in  commendable  accord  with  the 
broad  opinion  expressed  in  those  principles  and  au- 
thorities which  have  come  under  reflection  in  the 
courae  of  the  preceding  researches,  and  of  which  the 
treaty  itself  in  *'its  entire  scope  and  meaning"  is  an 
express  declaration. 

The  sovereignty  of  a  foreign  and  friendly  country 
thereby  has  resumed,  and  perfects  in  its  own  control, 
a  jurisdiction  hitherto  imperfect ;  a  jurisdiction  over 
its  own  commercial  territory,  affairs,  and  people ;  a 
jurisdiction  to  which  its  own  subjects,  while  in  a 
foreign  port,  can  appeal,  and  find  summary  redress  and 
protection.  It  is  the  resumption,  in  no  limited  degree, 
of  a  sovereign  right  common  to  the  citizens  of  that 
elder  power  to  which  the  Germany  of  this  day  is, 
historically,  the  political  successor.  Paul  asserted  his 
Eoman  citizenship,  and  a^ppealed  to  Caesar ;  a  Roman 
by  birth,  and  of  "no  mean  city,"  he  invoked  a  prin- 
ciple of  political  jurisprudence,  upon  which  this  right 
was  based,  comprised  in  the  maxim,  Actar  sequitur 
forum  Heiy  according  to  which  every  defendant  is 
entitled  to  be  sued  before  his  natural  judge.  The 
particular  sovereignty  to  which  he  appealed  was  then 
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marching  its  legions,  and  establishing  its  empire  in 
''the  fairest  part  of  the  earth;"  but  it  was  yet  to 
formalize  and  bequeath  to  mankind  that  jurisprudence 
"founded  in  nature  and  not  opinion,"  and  which  was 
destined,  exempt  from  mutability  and  decay,  to  out- 
live the  military  achievements  of  the  empire. 

The  motion  to  dismiss  the  cause  is  granted,  and  on 
these  grounds,  each  independent  of  the  other  : — 

FiTsU  The  local  courts  should  Tiot  entertain  juris- 
diction in  such  a  case  between  two  foreigners,  when 
the  diplomatic  or  commercial  official  representative  of 
their  country  protests.  The  authorities  which  I  have 
cited  concur  in  this  as  proper. 

Second,  The  treaty  of  1872,  in  my  opinion,  supersedes 
all  jurisdiction  in  such  cases,  discretional  and  absolute. 

The  attachment,  and  all  proceedings  by  virtue  of  it, 
are  vacated ;  and  the  cause  will  be  struck  from  the 
records  of  the  court  (The  Mayor  v.  Cooper,  6  Wall. 
247 ;  The  Alicia,  7  Id.  572). 

JoAOHiMSEN,  J.,  delivered  an  opinion  concurring  in 
the  decision  and  on  the  second,  ground  stated ;  but 
expressing  no  dissent  as  to  the  first. 

NoTB. — '^  It  IS  natural  to  conaider  the  vessels  of  a  nation  as  parts  of 

its  territory By  the  comity  of  the  law  of  nations  and 

the  practice  of  modern  times,  merchant  vessels  entering  open  ports  of 
other  nations  for  the  purpose  of  trade,  are  presumed  to  be  allowed  to 
bring  with  them,  and  to  retain,  for  their  protection  and  government, 
the  jurisdiction  and  laws  of  their  own  country."  (Daniel  Webster, 
in  his  correspondence  with.  Lord  Ashburton.  Wd>9ter^9  WarJcSy  vol.  6, 
page  308.) 

In  the  Parliament  Beige  (28  Weeldy  i?.  642),  the  English  Court  of 
Appeal  reversed  the  decision  of  Sir  *B.  Phelltmore,  and  held  that  a 
mail  packet  belonging  to  a  foreign  sovereign,  and  officered  by  him, 
cannot  be  proceeded  against  in  the  admiralty  court,  even  by  action 
in  rem,  nor  because  the  vessel  is  employed  in  commerce  by  carrying 
passengers  and  goods  for  hire.  The  doctrine  of  tlie^ourt  is,  that,  as  a 
consequence  of  the  absolute  independence  of  every  sovereign  au- 
thority,   and    of    the    international   comity  which    induces    every 
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soyereign  State  to  respect  the  independence  of  every  sovereign,  each 
and  every  one  declines  to  exercise,  by  means  of  any  of  its  courts,  any 
of  its  territorial  jurisdiction  over  the  person  of  any  sovereign  or 
ambassador  of  any  other  State,  or  over  the  public  property  of  any 
ambassador,  though  such  sovereign,  ambassador,  or  property  be 
within  its  territory,  and  therefore,  but  for  the  common  agreement, 
subject  to  its  jurisdiction. 

An  action  in  rem,  being  an  indirect  method  of  impleading  the 
owner,  cannot  be  brought  against  the  property  of  a  foreign  soyereign, 
and  the  immunity  of  a  public  ship  is  not  lost  by  her  being  used  sub- 
ordinately  and  partially  for  trading  purposes. 

The  court  hold  that  when,  on  behalf  of  the  sovereign  impleaded, 
the  plea  that  the  vessel  is  a  public  vessel  belonging  to  him,  and  in  his 
possession,  has  been  interposed  in  the  usual  way,  the  court  cannot 
inquire  into  the  fact,  for  to  submit  to  such  an  inquiry  before  the 
court  would  be  to  submit  to  its  jurisdiction. 

Under  the  treaty  of  1871,  between  the  United  .  States  and  the 
German  Empire,  the  courts  of  the  State  of  Xew  York  have  no  juris- 
diction over  an  assault  and  battery  committed  by  the  mate  of  a 
German  vessel,  upon  a  sailor  thereof,  both  being  German  citizens,  on 
board  of  such  a  vessel  while  lying  in  the  port  of  New  York,  unless  it 
is  of  such  a  character  as  to  disturb  the  peace  and  public  order 
(People  ex  rd,  Schumacker  v.  N.  Y.  Marine  Court,  6  Hun,  214). 

The  following  authorities  are  taken  from  Moak^s  notes  to  Reg.  f>. 
Armstrong  (14  Eng,  B,  at  p.  640) : 

*'  An  offense  committed  on  board  a  ship  at  sef^  is  an  offense 
against  the  nation  to  which  the  vessel  belongs,  even  though  the 
offender  be  a  foreigner,  and  may  be  punished  thereby  in  the  same 
manner  as  if  such  offense  had  been  committed  within  the  territory  of 
the  nation  to  which  the  vessel  belongs  (Begina  v.  Lopez,  7  Cox  Cr, 
Cos.  481;  Dearsly  A  BeU  C.  O,  625;  1  Stark.  Crim,  PL  (2  ed.] 
17  et  ieq.).  Though  the  prosecution  must  prove  the  vessel  belonged  to 
a  citizen  of  the  country  (United  States  «.  Imbert,  4  TTosA.  C. 
C,  702).  This  may  be  done  without  producing  the  register  or  a 
copy  thereof.  It  is  sufficient  to  show  orally  that  she  belongs  to 
British  owners,  and  carried  the  British  flag  (Reg.  t,  Allen,  10  Cox, 
405;  Reginav.  Leberg,  X.  J?.  1  C.  C  Be»,  264;  11  Cox,  620).  But 
see  United  States  v.  Imbert,  4  Wdth.  C.  C.  702 ;  Regina  o.  Bjornsen, 
Leigh  dk  Cave,  645 :  10  Cox,  74).  The  courts  of  one  nation  have  no 
jurisdiction  of  offenses  committed  at  sea  upon  vessels  of  another, 
though  the  party  injured  die  upon  the  territory  of  the  latter  (Regina 
u.  Lewis,  Dearsly  db  BeU  C.  C,  182;  7  Cox,  277)."  For  further  notes 
upon  this  subject,  see  14  Bhig,  B,  at  p.  640. 
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JUtm  Sork  ftloirint  (dourt. 

Bpedal  Term—Marek,  1876. 

SARAH  A.   C.  HASARD  agamst  JOHN  S.  CONK- 
LIN. 

Where  the  justice  who  tried  a  cause  dies  before  settling  the  case  and 
amendments  on  appeal,  the  settlement  may  be  made  by  ai)Y  otlier 
judge  of  the  court. 

McAdam,  J. — The  appellant  presents  for  settlement 
the  proposed  case  and  amendments,  upon  an  appeal 
from  a  judgment  recovered  after  a  trial  before  the  late 
Justice  Spauldino.  The  respondent  denies  the  power 
of  any  other  justice  of  the  court,  either  to  make  the 
settlement,  or  to  order  the  case  on  file,  as  required  by 
supreme  court  rule  44.  If  Justice  Spauldino  were 
living,  the  settlement  would  have  to  be  made  by  him, 
as  of  course. 

But,  he  is  dead,  and  ex  necessitate  rei^  the  required 
settlement  devolves  upon  the  other  judges  of  the  same 
court,  and  the  duty  appropriately  falls  upon  me  as  the 
justice  assigned  to  chambers  duty.  To  aid  in  the 
settlement,  the  stenographer's  minutes,  with  affidavits 
in  regard  to  disputed  amendments,  must  be  furnished  ; 
and  if  a  satisfactory  conclusion  cannot  be  otherwise 
reached,  an  oral  examination  will  be  ordered,  with  a 
view  to  an  accurate  representation  of  what  actually 
occurred  upon  the  trial.  These  conclusions  are  in 
accordance  with  what  is  supposed  to  be  the  settled 
practice  upon  the  subject  (Morse  a.  Evans,  6  H(yvD.  Pr. 
445 ;  JuUand  v.  jGrant,  34  Id.  132). 

Ordered  accordingly. 

NoTB. — In  Juliand  «.  Grant,  tupra^  it  appeared  that  the  referee 
died  before  settling  the  case  upon  appeal,  and  the  court  said  :  ^'  The 
defendant  is  entitled  to  go  on  with  his  appeal  from  the  judgment,  and 
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be  should  have  time  to  make  a  case  and  exceptions,  which  may  be 
settled  by  one  of  the  justices  of  this  court,  on  hearing  the  attorneys 
or  counsel  who  tried  the  cause. 


JStvo  Sork  marine  donxt. , 

General  Term — Moff,  1876. 

JAMES  HAREIS  against  HENRY  H.  MORANGE. 

The  proposed  case  and  amendments  upon  appeal  must  be  settled 
by  the  judge  who  tried  the  cause,  notwithstanding  the  fact  thnt 
after  the  trial  and  before  the  required  settlement,  the  judge's  term 
of  office  had  expired. 

McAdam,  J. — ^The  dispute  as  to  what  occurred  upoa 
the  trial  can  be  settled  only  by  Judge  Gross,  who 
tried  the  cause,  and  the  duty  devolves  upon  him,  not- 
withstanding the  fact  that  his  tenn  of  office  has  ex- 
pired. When  settled,  the  case  may  be  filed  upon  his 
Jiaty  under  supreme  court  rule  44.  The  power  possessed 
by  the  outgoing  judge  is  analogous  to  tl^p^t  exercised 
by  a  referee  after  the  trial  of  the  issues  in  an  action. 
Although  he  be  functus  officio^  so  far  as  any  new 
judicial  action  is  concerned,  the  power,  and  with  it  the 
duty,  of  certifying  to  what  occurred  upon  the  trial  before 
him  remains.  The  settlement  of  a  case  upon  ai>peal, 
like  the  making  of  a  return  upon  certiorari,  is  in  the 
nature  of  a  ministerial,  rather  than  a  judicial  act,  and 
the  subsequent  expiration  of  the  official  term  of  the 
justice  neither  excuses  nor  prevents  its  performance. 

The  principle  here  involved  was  presented  to  the 
supreme  court  at  the  Chenango  general  term  in  Harris 
tj.  Whitney  (6  How.  Pr.  175),  in  respect  to  a  certiorari, 
and  it  was  there  decided  that  a  return  to  such  a  writ, 
made  by  judges  after  the  expiration  of  their  term  of 
office,  was  valid. 
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In  People  v.  Peabody  (6  Abb.  Pr.  228),  it  was  held 
that  an  officer  to  whom  a  writ  of  certiorari  is  addressed 
is  not  incapacitated  from  making  a  return,  because  his 
term  of  office  has  expired.  The  supreme  court  of  Mas- 
sachusetts, in  Welch  v.  Joy  (13  Pick.  477),  held  that 
at  common  law  a  public  officer  may,  after  the  expira- 
tion of  his  term  of  office,  make  a  valid  return  of  official 
acts  performed  by  him  while  in  power. 

Conover  v.  Devlin  (15  JBdw.  Pr.  472),  is  to  the  same 
effect. 

The  application  of  the  rule  decided  in  the  preceding 
cases  requires  that  the  order  referring  it  to  a  referee 
to  settle  the  proposed  case  and  amendments  upon  the 
appeal,  be  reversed,  and  that  the  same  be  submitted 
for  settlement  to  Justice  Gross,  in  the  same  manner 
as  if  his  term  of  office  had  not  expired,  he  having  full 
power  for  that  purpose. 

Ordered  accordingly. 

Shea,  Ch.  J.,  an<J  Aleer,  J.,  concurred. 


JStvo  Uork  Common  |)Ua0. 

General  Term. 

Before  Daly,   Ch.    J.,   and  Van  Brunt  and  Van 

HOESEN,  JJ. 

The  regulation  of  the  Code,  providing  that  if  the  last  day  within^  which 
an  act  is  to  be  done  falls  on  Sunday  the  act  may  be  dore  on  Monday, 
does  not  apply  to  the  district  courts,  and  where  the  last  day  to  de- 
cide a  cause  falls  on  Sunday  it  must  be  decided  the  day  before. 

The  general  term  of  the  court  of  common  pleas 
have  rendered  a  decision  reversing  a  judgment  ob- 
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tained  before  Mr.  Justice  Callahan,  of  the  first 
district  court,  in  the  case  of  the  Ready  Roofing  Com- 
pany of  New  York  against  one  Chambeflin.  The 
action  was  brought  to  recover  the  value  of  wine  which 
the  plaintiff  claimed  to  have  sold  to  the  defendant. 
The  defense  was  that  he  received  the  wine  from  one 
Ridgway,  in  payment  of  rent  of-  rooms  which  were 
leased  to  Ridgway  in  defendant's  house,  supposing 
that  Ridgway  owned  the  wine,  qs  he  gave  defendant 
to  understand,  and  that  defendant  had  settled  with 
Ridgway  on  that  basis  and  given  him  a  receipt  in  full. 
It  appears  that  Ridgway  was  all  the  time  in  the  employ 
of  the  company.  A  further  defense  was  that  plaintiff, 
whose  business  was  to  put  roofs  on  houses,  had  no 
license  to  sell  liquors  under  the  excise  law  of  the  State 
of  New  York,  and  had  not  paid  the  internal  revenue 
tax  to  the  United  States,  as  the  law  requires ;  and  also, 
that  the  justice  had  lost  jurisdiction  of  the  case  at  the 
time  of  rendering  his  decision. 

The  opinion  of  the  general  term  is  important  as 
showing  the  regulation  of  the  Code,  providing  that  if 
the  last  day  within  which  an  act  is  to  be  done  falls  on 
Sunday,  the  act  may  be  done  on  Monday,  does  not 
apply  to  the  district  courts,  but  the  act  in  such  case 
must  be  done  on  Saturday.  The  opinion  is  as  fol- 
lows: 

*'The  justice  rendered  his  judgment  on  the  ninth 
day  after  the  case  was  submitted  to  him  for  decision, 
the  eighthday  being  Sunday.  He  lost  jurisdiction,  as 
under  such  circumstances  his  judgment  should  have 
been  rendered  on  the  seventh  day,  or  Saturday 
(2  Cowen  Treat.  §  1552,  and  cases  cited).  The  Code, 
section  407,  does  not  apply.  The  limitation  as  to  time 
in  which  the  judgment  is  to  be  rendered  is  not  enacted 
in  the  Code,  but  in  the  district  court  act.  Judgment 
must  be  reversed." 
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J?'.  J.  Mathei\  for  respondent. 
M.  M.  -BudZongy  for  appellant. 

{Daily  Register ^  Deo.  8,  1876.) 


JJ'tw  Sork  fHarinr  Court. 

Special  Term-^March^  1877. 

WALTER     WESTON    against  CLAUDIUS  B. 

CONANT. 

An  attachment  issued  against  one  of  the  members  of  a  copartnership 

firm  cannot  be  levied  upon  debts  due  to  the  firm. 
Only  tangible  property  of  the  firm  can  be  attached,  such  as  can  be 

sold  upon  execution. 

McAdam,  J. — Upon  an  attachment  issued  against 
the  defendant  herein,  the  sheriff  has  attempted  to 
attach  a  debt  owing  from  a  third  person  to  a  firm  of 
which  the  defendant  is  a  member.  The  firm  ask  to 
have  the  attachment  upon  the  debt  released  ;  upon  the 
ground  that  debts  owing  to  a  firm  cannot  be  attached 
in  an  individual  action  against  one  of  their  members. 
This  question  is  the  one  to  be  decided. 

That  tangible  partnership  property  may  be  levied 
upon  under  an  attachment  against  one  partner  is 
settled  (Smith  v.  Orser,  42  N,  Y.  132),  although  only 
the  interest  of  the  defendant  can  be  sold  (Abels  v. 
Westervelt,  24  How.  Pr,  284) ;  but  this  right  does  not 
extend  to  intangible  partnership  equities,  like  debts 
due  for  the  reasons  stated  in  Barry  v.  Fisher  (8  Abb. 
N.  S.  369 ;  S.  C,  39  How.  Pr.  521).  This  is  the  rule 
laid  down  in  Drake  on  Attachments  (3  ed.  §§  567, 
570),  which  seems  amply  sustained  by  authority.    The 
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motion  to  declare  the  service  of  the  attachment  in- 
operative will  therefore  be  granted  (see  also  12 
Wend.  131 ;  1  Abb.  N.  ^81  304  ;  2  Johns.  280). 


Iftw  ijork  IHarine  dourt. 

General  Term—March^  1878. 

GEORGE  T.  WEST  against  THERESA  LYNCH. 

Brokerage  on  exchangee  of  diamonds  for  real  estate. — ^A  broker 
employed  to  negotiate  for  a  house,  in  exchange  for  which  the  de- 
fendant was  to  give  diamonds,  found  a  person  willing  to  make  an 
exchange  on  the  terms  proposed.  The  house  was  satisfactory  to 
the  defendant,  and  the  minds  of  the  parties  met  as  to  the  piice 
and  terms. 

The  defendant  finally  refused  to  agree  upon  any  equitable  mode  of 
fixing  the  value  of  the  diamonds  which  she  was  to  give  in  ex> 
change.  Held^  that  as  no  particular  diamonds,  properly  identified, 
were  to  be  given  in  tlie  exchange,  but  merely  *' diamonds  of  a  cer- 
tain value,"  the  value  of  the  diamonds  had,  in  the  nature  of  things, 
to  be  fixed,  and  that  the  defendant's  refusal  to  agree  upon  any 
equitable  mode  of  fixing  their  value  was  capricious,  and  could  not 
deprive  the  broker  of  the  price  agreed  upon  for  his  services. 

The  defendant  employed  the  plaintiff,  a  real-estate 
broker,  to  negotiate  for  the  purchase  of  a  house  and 
lot  in  Thirty-eighth  street,  in  the  city  of  New  York. 
The  price  of  the  house  was  fixed  at  $34,500.  It  was 
subject  to  a  mortgage  of  $12,500,  and  the  owner's 
equity,  i.  e.,  $22,000,  was  to  be  paid  for  in  diamonds 
of  that  value.  These  terms  were  assented  to  by  Mr. 
Lawrence,  the  owner  of  the  house,  as  well  as  by  the 
defendant. 

The  defendant  was  a  dealer  in  diamonds,  and  the 
owner  of  the  house  was  uninformed  as  to  the  value 
of  such  things,  and  proposed  to  have  the  diamonds  ap- 
VoL.  L— 15 
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praised  in  any  equitable  way  by  some  competent  disinter- 
ested third  person  or  persons,  so  that  on  closing  the 
exchange,  the  diamonds  might  be  taken  at  their  ascer- 
tained value.  The  defendant  refused  to  assent  to  any 
such  arrangement,  whereupon  the  trade  fell  through. 
The  plaintifE  thereupon  sued  to  recover  $500,  the 
brokerage  which  the  defendant  agreed  to  pay  him 
upon  maldng  the  exchange. 

Upon  the  trial,  the  plaintiflE  recovered  a  verdict  for 
$345,  being  one  per  cent,  upon  the  contract  price  of 
the  property. 

From  the  judgment  entered  upon  this  verdict  the 
defendant  appealed. 

Dexter  A.  Hawkins^  for  appellant. 
H,  M.  Whitehead^  for  respondent. 

McAdam,  J. — The  minds  of  Lawrence  and  of  the 
defendant  met  as  to  the  price,  terms  and  subject  of  the 
sale.  Lawrence  was  to  convey  his  house,  102  East 
Thirty-eighth  street,  to  the  defendant,  for  $22,000  in 
diamonds.  The  house  was  put  in  at  $34,500,  subject 
to  a  mortgage  of  $12,500,  leaving  Lawrence's  equity 
$22,000,  the  amount  before  mentioned. 

The  diamonds  required  no  i)articular  identification, 
because  Lawrence  was  to  receive  any  diamonds  so  long 
as  they  were  worth  the  stipulated  $22,000.  In  other 
words,  the  basis  of  the  contx-act  was,  that  the  diamonds, 
being  marketable,  and  easily  converted  into  money, 
were  to  be  deemed  the  equivalent  of  $22,000  in  cash. 
The  value  of  the  diamonds,  in  the  nature  of  things, 
had  to  be  fixed  by  appraisement,  or  by  some  like 
appropriate  mode,  their  identity  being  of  as  little  con- 
sequence (according  to  the  spirit  of  the  contract)  as 
•the  identity  of  so  many  gold  or  silver  dollars  would 
have*  been,  if  the  agreement  had  called  for  that  kind  of 
rcoin  instead  of  precious  stones.    The  plaintiff  brought 
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the  contracting  parties  together,  under  a  promise  made 
by  the  defendant  to  pay  him  $500  for  his  services. 

Under  this  employment,  the  plaintiff  procured  for 
the  defendant  a  person,  able  and  willing  to  carry  out 
the  proposed  contract,  and  the  evidence  sufficiently 
establishes  that  the  failure  to  consummate  it  was  owing 
to  the  refusal  of  the  defendant  to  consent  to  any  rea- 
sonable mode  of  determining  the  value  of  the  diamonds 
which  she  proposed  to  give  as  the  representative  of  the 
stipulated  $22,000. 

The  defendant  had  no  right  to  expect  Lawrence 
(who  was  not  a  diamond  expert),  to  rely  either  upon 
his  own  imperfect  judgment,  or  upon  the  defendant's 
representations,  in  praise  of  her  own  goods.  This 
would  be  exacting  an  advantage  which  no  man  of 
ordinary  intelligence,  purchasing  $22,000  worth  of  dia- 
monds, could  with  propriety  or  safety  concede. 

The  broker  did  all  he  could  to  have  the  sale  con- 
summated, and  it  was  neither  his  fault,  nor  that  of  hi^ 
customer,  that  it  fell  through.  The  contract,  as  to  the 
broker,  must  therefore  be  regarded  as  complete,  for  it 
is  a  maxim  of  the  law,  that  that  is  certain  which  may 
be  made  certain;  certum  est  quod  cerium*  redd  i  potest 
{Co.  Litt  43  ;  Bouvier,  vol.  1,  p.  214,  subd.  3).*  Under 
such  circumstances,  the  defendant  should  not  be 
allowed  to  defeat  the  broker's  claim  for  services  which 
her  own  capricious  refusal  rendered  valueless  to  her. 
The  defendant's  capriciousness  is  evidenced  by  her 
failure  to  follow  up  and  carry  out  any  of  the  reasonable 
modes  which  were  proposed  for  determining  the  value 
of  the  diamonds,  in  order  that  it  might  be  made  cer- 
tain under  the  maxim  stated.     The  jury  were  thereby 

*  For  example,  i^lieii  a  man  sells  the  oil  he  has  in  his  store,  at  so 
much  a  gallon,  although  there  is  uncertainty  as  to  the  quantity  of  oil, 
yet  inasmuch  as  it  can  be  ascertained,  the  maxim  applies,  and  the  sale 
is  good.  Vide  generally.  Story  Eq.  El  §§  240-256 ;  MUf,  Eq.  PL  ly 
Jeremy,  41 ;  Coop,  Eq.  PL  6 ;   Wigr.  on  Di^,  77. 
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justified  in  finding  that,  for  some  reason  of  her  own, 
the  defendant  pnrposely  broke  up  the  exchange. 
Perhaps  she  had  a  legal  right  to  do  this,  but  whether 
she  had  or  not,  she  cannot  go  further,  and  deprive  her 
broker  of  compensation  which  he  earned. 

The  jury  brought  in  a  verdict  of  $345  for  the 
plaintiff  (being  one  per  cent,  on  $34,500,  the  agreed 
price  for  the  house),  to  this  was  added  $106.60,  the 
accrued  interest,  making  together  $451.60,  and  for  this 
amount  the  verdict  was  recorded.  The  damages  were 
fixed  and  certain,  and  interest  followed,  as  of  course, 
from  the  time  the  action  was  commenced.  There  was 
no  dispute  as  to  the  accuracy  of  the  computation,  and 
there  was  no  error  committed  in  recording  the  verdict 
for  the  proper  amount  (Burnhans  v.  Tibbetts,  7  How. 
Pr.  21 ;  Wells  v.  Cox,  1  Daly,  515  ;  Blackley  v.  Shel- 
don, 7  Johns.  32  ;  Root  v.  Sherwood,  6  Id.  68). 

The  defendant's  counsel,  upon  the  argument, 
claimed  that  the  defendant  was  not  liable,  because  she 
was  a  married  woman,  but  this  is  neither  pleaded  as  a 
defense,  nor  admitted  as  a  fact. 

A  further  answer  to  this  objection  is  that  the  evi- 
dence shows  that  the  diamonds  belonged  to  the  defend- 
ant, and  that  she  was  engaged  in  the  business  of  buy- 
ing and  selling  such  goods. 

It  follows,  therefore,  that  the  judgment  must  be 
affirmed. 

Shea  and  Sheridatst,  JJ.,  concurred. 

Note. — The  jadgment  herein  was  affirmed  by  the  general  terna  of 
the  common  pleas^  on  a  farther  appeal. 
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Jfftm  Sork  Mavxnt  Court. 

Trial  Term—Decembery  1879. 

PATRICK  J.  MORAN  against  JOHN  E.  RISLEY 

AND  H.  P.  COPELAND. 

t 

An  assignee  in  bankruptcy  has  no  power  to  charge  the  bankrupt  es- 
tate by  promissory  notes  or  other  like  instruments,  and  all  such 
obligations  are  in  consequence  enforceable  against  him  personally. 

The  plaintiff  sued  the  defendant  Risley  as  the 
maker  and  the  defendant  Copeland  as  the  indorser  of 
a  promissory  note  in  these  words : 

[$160]  New  York,  February  1,  1879. 

Three  months  after  date  I,  as  assignee  of  John  S. 
Prouty,  promise  to  pay  to  the  order  of  H.  P.  Copeland 
one  hundred  and  fifty  dollars,  at  my  office,  No.  128 
Broadway ;  value  received. 

John  E.  Risley, 
As  assignee  of  John  S.  Prouty  in  bankruptcy. 
Indorsed,  H.  P.  Copeland. 

The  note  was  given  by  Risley,  the  maker,  to  Coi)e- 
land,'  the  indorser,  in  payment  for  services  rendered, 
at  the  request  and  upon  the  employment  of  Risley,  in 
aiding  him  to  write  up  the  books  of  the  bankrupt  es- 
tate. The  note  was  transferred  by  Copeland,  the  in- 
dorser, to  Mrs.  Margaret  McKean,  who,  for  full  value, 
transferred  it  to  the  plaintiff  before  maturity.  Cope- 
land, the  indorser,  *by  his  answer,  pleads  certain 
equitable  defenses  which  might  have  been  available 
if  the  note  had  remained  in  the  hands  of  Mrs.  McKean, 
but  which  are  inadmissible  against  the  plaintiff  as  a 
bona  fide  holder.  The  defendant  Risley  denied  any 
individual  liability  for  or  on  account  of  the  note,  and 


230  CITY  COURT  REPORTS. 

Moran  v.  Risley. 

claimed  that  he  ought  to  have  been  sued  in  his  repre- 
sentative capacity,  and  this  became  the  question  ulti- 
mately submitted  for  decision. 

Wdkeman  &  Latting^  for  plaintiff. 

J".  TT.  Feeler^  for  defendant  Risley. 

« 
Lockwood  &  Lockwood^  for  defendant  Copeland. 

McAdam,  J. — Mr.  Risley,  in  his  representative 
capacity  as  assignee,  had  no  power  to  bind  the  bank- 
rupt estate  by  promissory  notes  or  other  like  obliga- 
tions, and  in  consequence  charged  himself  personally, 
upon  the  familiar  principle  that  he  who  is  capable 
of  contracting  and  does  contract  in  his  own  name, 
although  as  the  agent  of  another,  who  is  incapable  of 
contracting,  is  held  to  intend  to  bind  himself ;  since  in 
no  other  way  can  the  contract  possess  any  vitality,  but 
would  perish  from  its  own  intrinsic  infirmity  {Story  on 
Agency,  §§  27;^,  280,  281 ;  Story  on  Promissory  Notes^ 
7  ed.  §  63 ;  1  Daniel  on  Negotiable  Instruments^  p. 
201,  §§  261,  262).  Thus,  for  example,  where  a  person 
signed  a  note  "  as  guardian  of  A.  B.,"  he  was  held  per- 
sonally liable  on  the  note  ;  for  he  could  not  make  his 
ward  personally  liable  therefor,  nor  his  ward's  assets 
(Hills  V,  Bannister,  8  Cow.  31 ;  Sumner  v.  Williams, 
6  Mass,  162).  So,  where  a  person  signed  a  note  "as 
trustee  of  A.  B.,"  he  was  held  personally  liable,  for  it 
was  not  primarily  binding  upon  his  cestui  que  trust  {lb. ). 
So,  where  a  person  signed  a  note  "as  executor  or  ad- 
ministrator," it  was  held  that  he  was  personally  liable, 
because  it  would  not  bind  the  estate  of  the  deceased ; 
and  to  give  it  any  validity,  it  must  be  construed  to  be  a 
personal  obligation  of  the  maker  (Burrell  v.  Jones,  3 
B.  &  Aid.  47 ;  Roberts  n.  Button,  14  Vt.  195 ;  Foster 
7).  Puller,  6  Ifass.  58  ;  Childs  v.  Monins,  2  Brod.  & 
Bing.  460 ;  Tassey  v.  Church,  4  Watts  &  Serg.  346 ; 
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34  Legal  Intelligencer  [Penn.]  382).  There  is  no 
peculiar  hardship  in  the  application  of  this  principle 
to  aid  in  determining  the  maker's  personal  liability 
upon  the  note^  because,  independently  of  it,  he  was 
personally  liable  for  the  services  which  formed  the 
consideration  for  it  (Wilcox  v.  Smith,  26  Barb.  316 ; 
Bowman  v.  Tallman,  2  Jiobt.  386 ;  Mygatt  v. 
Wilcox,  1  Lans.  65 ;  Ferrin  v,  Myrick,  41  iT.  T. 
316  ;  7  Weekly  Dig.  390).  No  other  construction  than 
that  before  declared  can  consistently  be  placed  upon 
the  instrument  in  suit,  and  however  hard  it  may  seem, 
the  defendant  is  supposed  to  have  known  the  legal 
effect  of  his  act,  and  to  have  contracted  with  reference 
to  it  (see  New  v.  NicoU,  73  iVT.  7".  127).  The  plaintiflf 
is  entitled  to  judgment  for  $167.69,  the  amount  claimed, 
and  interest,  with  costs,  and  the  defendant  must  seek 
reimbursement  out  of  the  funds  of  the  bankrupt  estate 
{Bump  on  Bankruptcy^  §§  6099,  6100). 

Note. — The  judgment  was  paid  without  appeal. 


JJ'trD  Ijork  marine  dourt. 

Oeneral  Term^Fdyruaryy  1880. 

MATTHEW  COOGAN,  Plaintiff  at^^d  Respondent, 
against  HENRY  McARDLE,  Defendant  and 
Appellant. 

Breach  of  the  peace.  Arrest  without  warrant  for  making  forcible 
entry  on  lands  and  tenements  in  possession  of  another.  Error  in 
charge. 

« 

Action  for  false  imprisonment  in  causing  the  plaint- 
iffs arrest  by  a  police  officer  without  a  magistrate's 
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offense."     The  trial  judge  refused  so  to  charge,  and 
the  defendant's  counsel  excepted. 

Under  the  view  we  have  taken  of  this  case  the 
above  request  was  eminently  proper  (Bliss  v.  Johnson, 
73  JV.  Y.  520),  and  the  refusal  to  charge  the  proposition 
embraced  in  it  is  error,  for  which  the  judgment  ap- 
pealed from  must  be  reversed  and  a  new  (rial  ordered, 

with  costs  to  abide  the  event. 

« 
Shea,  C.  J.,  and  Sheridan,  J.,  concurred. 

KoTS. — ^No  further  appeal  was  taken. 


3Stm  Uork  Ulavint  €otirt 

Special  Term—March^  1880. 

JOSEPH  BECKHOEFER,  et  al.,  against  CHARLES 

HUBER. 

Motion  for  leave  to  serve  supplemental  answer  pleading  bankrupt's 

discharge.     Effect  of  laches. 

The  action  was  commenced  March  13,  and  issue  was 
joined  March  20,  1876.  The  case  was  put  on  the  cal- 
endar on  the  27th  of  the  same  month.  The  discharge 
in  bankruptcy  was  granted  March  15,  1877. 

J.  P.  SchuchmaUy  for  motion. 

A,  Blumensteil^  opposed. 

Mo  Adam,  J. — This  application  ought  to  have  been 
made  sooner.  The  defendant  was  discharged  in  bank- 
ruptcy three  years  ago.  He  knew  this  action  was 
pending,  and  that  his  discharge  was  unavailing  as  a 
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defense  unless  pleaded.  His  laches,  besides  being  ex- 
traordinary, are  unexplained  by  facts  or  circumstances 
justifying  the  delay.  The  courts  have  uniformly 
held  that  unexplained  laches  furnish  a  sufficient 
answer  to  applications  like  the  present.  In  Medbury 
V.  Swan  (46  N.  Y.  200),  a  delay  of  fifteen  months  was 
held  good  ground  for  refusing  an  application  to  plead 
a  discharge  in  bankruptcy.  Similar  rulings  were  made 
in  Holyoke  v.  Adams  (59  N.  Y.  233)  and  McDonald  v. 
Whitney  (12  Bun,  95).  The  court,  in  Medbury  v. 
Whitney  (supra),  said  "  that  delay  in  pleading  an  in- 
solvent discharge  was  always  regarded  as  sufficient  to 
exclude  the  defense."  The  plaintiffs  invoke  the  rule, 
and  I  have  failed  to  discover  any  satisfactory  reason 
why  it  should  not  be  applied  to  this  case.  The  motion 
for  leave  to  plead  the  discharge  in  bankruptcy  by  way 
of  supplemental  answer  will,  for  the  reasons  aforesaid, 
be  denied. 


Note. — No  appeal  was  taken. 


*  Jf eiD   fflcrk  iHarint  (ffotrrt. 

Special  Term — Marehj  1880.  • 

MORTIMER     A.      FRISBEE      against     HENRY 

JACOBS. 

The  drawer  of  a  check  having  funds  at  the  bank  must  have  notice  of 
the  presentment  and  non-payment  before  he  can  be  made  liable  by 
suit. 

The  complaint  must  aver  either  notice  to  the  drawer  or  a  want  of 
funds,  otherwise  it  will  be  demurrable. 

Section  534  of  the  Code  of  Civil  Procedure  construed. 

The  complaint  was  upon  a  check  drawn  by  defend- 
ant npon  the  Grermania  Exchange  Bank.    A  copy  of 
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the  check  is  set  forth,  and  it  is  averred  to  have  been 
delivered  for  value  to  the  plaintiflE ;  that  it  was  pre- 
sented at  the  bank,  where  payment  was  refused,  and 
that  plaintiff  is  the  owner  and  holder  thereof. 

The  defendant  demurred  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Henry  M.  Ooldfogle^  for  the  demurrer. 

A.  MarJcs^  for  plaintiff,  opposed. 

MoAdam,  J. — ^The  action  is  on  a  bank  check  drawn 
by  the  defendant.  The  complaint  alleges  presentation 
to  the  drawee,  but  fails  to  allege  either  want  of  funds 
of  the  drawer  or  notice  of  dishonor,  and  for  this 
omission  the  defendant  demurs.  The  demurrer  is 
well  taken  (see  Harker  o.  Anderson,  21  Wend.  372 ; 
Edioards  on  BiUs^  p.  396 ;  Garvey  t.  Fowler,  4  Sanf. 
666  ;  3  Ahh,  Pr.  252  ;  3  Hun,  190).  Section  634  of  the 
CJode  of  Civil  Procedure,  allowing  a  plaintiff  to  set 
forth  a  copy  of  the  instrument  sued  on,  and  to  state 
that  there  is  due  thereon  a  sum  which  he  claims, 
applies  only  to  the  parties  primarily  liable  and  not  to 
those  whose  contract  is  conditional,  and  where  it  de- 
pends on  facts  outside  the  written  instrument  to  charge 
them  (Conkljn  v.  Gandall,  1  Keyes^  228).  In  the  case 
just  cited  it  was  held  that  the  facts  necessary  to  charge 
an  indorser  must  be  alleged.  The  demurrer  is,  there- 
fore, well  taken  and  must  be  sustained,  with  leave  to 
the  plaintiff  to  amend  on  i)ayment  vnthin  five  days  of 

$10  COBtS. 

NoTB. — No  appeal  was  takeo. 
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IStw  Sork  JHarint  Court 

Special  Term— March,  1880. 

ELIZABETH  GEIGER  against  THE  UNION  MUT^ 
UAL  LIFE  INSURANCE  COMPANY. 

Semoral  to  United  States  Court  under  the  local  prcjndlee  act. 

The  petition  need  not  state  the  particular  reasons  for  the  local  pre- 
judice. The  right  to  the  removal  becomes  perfect  on  filing  the 
petition,  and  the  plaintiff  cannot  defeat  it  by  reducing  the  amount 
demanded  to  less  than  |500. 

McAdam,  J. — The  petition  for  removal  to  the  United 
States  Circnit  Court  shows  that  the  plaintiff  is  a  resi- 
dent of  the  State  of  New  York,  and  that  the  defendant 
is  a  corporation  created  under  the  laws  of  the  State  of 
Maine.  That  the  amount  in  dispute  exceeds  |500,  and 
that  the  petitioner  has  reason  to  believe  and  does 
believe  that  from  prejudice  or  local  influence  it  will 
not  be  able  to  obtain  justice  in  this  court. 

It  is  not  necessary  to  state  in  the  affidavit  the 
reasons  or  facts  showing  the  local  influence  or  pre- 
judice ;  for  these  are  not  traversable  matter  either  in  the 
State  or  Federal  court  {Dillon  on  Removal  of  Causes^ 
62).  The  bond  accompanying  the  petition  seems  to  be 
in  proper  form,  and  the  order  for  removal  must  be 
signed,  as  of  course.  In  order  to  defeat  the  applica- 
tion the  plaintiff  offers  to  reduce  the  demand  to  an 
amount  less  than  $500.     The  offer  comes  too  late. 

The  right  to  a  removal  becM.me  perfect  on  filing  the 
petition  and  bond,  and  it  is  not  in  the  power  of  the 
plaintiff  to  defeat  it  in  either  court  by  release  or  by 
amendment  of  the  complaint  declaring  for  less  than 
$500  (see  Ranouse  v.  Martin,  15  How.  U.  8.  198; 
Wright  V.  Wells,  1  Pet.  a  O.  220 ;  Green  v.  Custard, 
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23  ITow.  U,  S.  468  ;  Roberts  v.  Nelson,  8  Blatchf.  74). 
Motion  granted. 


JJ'tu)  Sork  IHarinc  €ottrt 

Special  Term — March^  1880. 

HENRY  P.  LAING  against  JOSEPH  BLUMAUER. 

Pawnbrokers  and  other  pawnees  are  not  responsible  for  goods  stolen 
without  their  fault  or  neglect. 

The  plaintiff  pledged  with  the  defendant  as  security 
for  a  loan  of  $50,  a  gold  watch,  chain  and  locket  of  the 
value  of  $250.  He  subsequently  tendered  back  the 
money  loaned,  with  interest,  and  upon  the  refusal  of 
the  defendant  to  return  the  property  pledged,  brought 
this  action  to  recover  its  value.  The  defendant,  who 
is  a  pawnbroker,  pleads  in  defense  that  after  the 
pledge,  and  before  the  tender  and  demand,  his  place  of 
business,  without  any  fault  of  his,  was  burglariously 
entered  and  the  goods  pledged  by  the  plaintiff,  with 
other  valuable  property,  feloniously  taken  away,  in 
consequence  of  which  he  was  unable  to  return  the  prop- 
ertjr  claimed  when  demanded.  The  plaintiff  moves 
for  judgment  on  the  answer  as  frivolous. 

McADA^r,  J. — All  the  law  requires  of  a  pawnbroker 
or  other  pawnee  is  that  he  take  the  same  care  of  the 
property  intrusted  with  him  that  a  prudent  man 
exercises  over  his  own  (Abbett  v.  Frederick,  66  ffow. 
Pr,  68).  Lord  Coke,  in  his  Institutes^  says :  ''If  the 
goods  be  delivered  to  one  as  a  pledge,  and  they  be 
stolen,  he  shall  be  discharged  because  he  has  a  special 
property  in  them  and  therefore   he  ought  to  keep 
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them  no  otherwise  than  his  own"  (1  Inst  89  a ;  A  Rep. 
83  b).  With  proper  qualifications,  this  is  the  law  to- 
day. The  defendant  alleges  that  the  loss  occurred 
without  any  fault  or  neglect  upon  his  part,  by  means 
of  a  burglary  which  he  could  not  have  foreseen  or 
prevented.  These  facts,  if  proved,  constitute  a  com- 
plete defense.  It  follows,  therefore,  that  the  plaintifT  s 
application  must  be  denied,  with  $10  costs. 


r.  C.  DenisoUj  for  the  motion. 
If.  E.  Farnsworth^  opposed. 

Note. — ^No  appeal  was  taken. 


JTtw  Sork  iHartne  Court. 

Special  Term— March,  1880. 

CORNELIUS   CLANCY,   President,    ko.,    against 

JOHN  H.  TERHUNE. 

The  president  or  treasurer  of  any  association  consisting  of  seven  or 
more  menibera  may.  under  the  statutes  of  New  York,  sue  or  be  sued 
on  behalf  of  such  association  in  any  of  the  courts  of  this  State, 
whether  such  members  reside  or  such  association  transacts  its  busi- 
ness within  this  or  any  foreign  State.     The  lex  fori  governs. 

The  plaintiff,  who  is  president  of  the  Hoboken 
Conncil  No.  99  of  the  Royal  Arcanum,  an  association 
of  Hoboken,  Hudson  county,  New  Jersey,  consisting 
of  seven  or  more  persons,  sues  the  defendant  in  trover 
for  the  conversion  of  a  portion  of  its  property. 

The  defendant  demurs  to  the  complaint,  and  the 
question  presented  is  whether  such  an  action  can  be 
maintained  by  the  president  of  an  unincorporated 
Rociety,  managing  its  business  and  affairs  in  another 
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State  ;  in  other  words,  whether  our  statute,  i>ermittiiig 
such  a  form  of  action,  has  any  application  to  foreign 
associations. 

John  1>.  Quincey^  for  defendant. 

ArnouXy  Hitch  &  Woodford^  for  plaintiff. 

McAdam,  J. — This  being  a  transitory  and  not  a 
local  action,  the  mode  of  procedure  to  be  followed  is 
that  allowed  by  the  law  of  the  forum  whose  jurisdiction 
is  invoked. 

The  plaintiff,  having  brought  the  defendant  within 
the  jurisdiction  of  the  court  by  the  personal  service  of 
process,  was  not  only  permitted,  but  required,  to  con- 
form to  the  laws  and  practice  of  the  courts  of  thia  State, 
in  regard  to  the  form  and  manner  of  procedure. 

The  statute  provides  that  where  an  association  con- 
sists of  more  than  seven  members  the  action  may  be 
brought  in  the  name  of  the  president  (3  R.  S.  6  ed.  p. 
762),  and  this  provision  has  been  held  to  extend  the 
remedy  to  all  associations  (Bridenheker  v.  Hoard,  32 
How.  Pr.  289;  Tibbetts  v.  Blood,  21  Barb.  650; 
Corning  v.  Greene,  23  lb.  33  ;  De  Witt  v.  Chandler, 
11  Abb.  Pr.  459,  470;  National  Bank  v.  Lasher,  1 
Thompson  &  GooTc^  313;  Waller  n.  Thomas,  42  How. 
Pr.  346 ;  Ebbinghousen  n.  Worth  Club,  4  Abb.  New 
Cas.  300  ;  Allen  v.  Clark,  65  Barb.  563 ;  National 
Bank  v.  Van  Derwerker,  74  N.  Y.  234 ;  and  see  4 
Duer,  362 ;  18  Abb.  Pr.  191 ;  55  Barb.  437).  The 
statute  applies  to  the  remedy  and  the  lex  fori  governs. 
It  is  not  confined  to  associations  in  this  State,  but 
applies  to  all  associations  who  come  into  court  under 
it.  Where  the  statute  provides  a  remedy,  it  extends 
to  all  persons  who  use  it,  unless  the  act  by  its  terms  ex- 
pressly limitsits  application.  The  right  to  attachments, 
orders  of  arrest  or  other  remedies  furnished  by  oui 
statutes  has  never  been  denied  to  non-resident  creditors. 
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These  bodies  are  not  corporations,  but  voluntary- 
associations,  who  are  by  statute  permitted  to  sue  in  the 
name  of  their  president,  and  there  is  no  reason  to  sup- 
pose that  the  legislature  intended  that  this  particular 
mode  of  procedure  should  be  open  to  the  citizens  of 
this  State,  while  the  citizens  of  other  States  were  to  be 
restricted,  in  their  procedure  in  the  courts  of  this  State, 
to  a  form  of  remedy  essentially  diflPerent. 

It  follows  that  the  demurrer  must  be  overruled,  but 
with  leave  to  the  defendant  to  withdraw  it  and  answer 
upon  the  merits,  within  six  days,  on  payment  of  $10  costs. 


Note. — No  appeal  was  taken. 


JJ'^u)  Sork  illarxne  Court 

Special  Term—Mdreht  1880. 

ROBERT  M.  LANG  against  DWIGHT  P.  OTIS. 

CoDstruction  of  sections  1,413  and  l,414of  the  Code  of  Civil  Procedure. 
The  provisions  for  the  release  of  a  levy  on  the  interest  of  a  defend- 
ant in  a  partnership  do  not  apply  to  a  case  where  the  property  is 
levied  upon  as  the  sole  individual  property  of  such  defendant. 

McAdam,  J. — A  judgment  debtor  may  own  individ- 
ual property,  and  at  the  same  time  have  an  interest  as 
copartner  in  a  firm.  Where  the  individual  property 
of  such  a  debtor  is  levied  upon,  the  judgment  creditor 
is  entitled  to  pursue  his  legal  remedies  in  respect 
thereto,  as  if  such  debtor  had  no  partner.  But  if  the 
creditor  seeks  to  reach  the  debtor's  interest  in  the  co- 
partnership of  which  he  is  a  member,  then  section  1,413 
of  the  Code  of  Civil  Procedure  permits  the  partners  of 
the  debtor  to  apply  to  the  court,  upon  an  affidavit 
showing  the  facts,  for  an  order  directing  the  officer 
Vol.  L— 16 
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to  release  the  property,  and  to  deliver  it  to  the  appli- 
cants, upon  giving  the  undertaking  provided  for  by  the 
following  section  (1>414).  The  form  of  the  undertaking 
prescribed  by  the  section  last  referred  to  shows  that 
the  preceding  section  was  only  intended  to  apply  to 
the  case  of  a  levy  upon  the  debtor's  interest  in  a  co- 
partnership firm,  or  in  its  joint  property,  and  not  to  a 
case  like  the  present,  where  the  officer  has  levied  upon 
piano  cases,  as  the  sole  and  individual  property  of  the 
debtor. 

The  undertaking  provided  by  section  1,414  {supra) 
does  not  contemplate  such  a  levy,  and  furnishes  no 
security  to  the  creditor  thereon.  It  follows  that  the 
order  directing  a  discharge  of  the  levy  was  improvi- 
dently  granted,  and  must  be  vacated. 

KoTE.  — Affirmed  on  appeal. 


JTeu)  Uork  illartnt  dotirt* 

Oeneral  Term — March^  1880. 

CHARLES  G.  WEBBER,  Plaintiff  and  Appel- 
lant, against  CHARLES  H.  TRUAX,  Assignee, 
&c..  Defendant  and  Respondent. 

A  referee  cannot  be  appointed  by  the  marine  court  to  take  an  exami- 
nation in  an  adjoining  county. 

The  defendant  obtained  an  order  requiring  the 
plaintiflf,  who  resides  at  Flushing,  New  York,  to  ap- 
pear at  that  place,  before  a  referee  named  in  the  order, 
and  submit  to  an  examination  as  a  witness  before  trial. 
The  plaintiff  moved  to  set  aside  the  order  as  unauthor- 
ized, and  from  the  order  of  the  special  term  judge, 
denying  said  application,  the  plaintiff  appeals. 
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P.  &  D.  Mitchelly  for  plaintiff  and  appellant. 
Chauncey  S.  Trudx.  for  defendant  and  respondent. 

McAdam,  J. — As  the  territorial  jarisdiction  of  the 
marine  court  is  limited  to  the  county  of  New  York,  its 
judges  cannot  i)erform  judicial  functions  in  other 
counties.  As  the  court  itself  does  not  possess  such 
power,  it  cannot  confer  it  by  any  form  of  delegation 
upon  a  referee.  The  order  directing  the  referee  to  take 
the  plaintiff's  examination  at  Flushing,  Queens  county^ 

■  

was  therefore  a  nullity  (Bonner  v.  Phail,  31  Barb. 
107).  The  special  term  judge  ought,  therefore,  to  have 
granted  the  plaintiff's  motion,  and  his  refusal  to  do  so 
is  error,  for  which  the  order  appealed  from  must  be 
reversed  and  the  original  order  for  examination  vacated, 
with  costs. 

GoEPP  and  Hawes,  JJ.,  concur. 


JfjctD  gork  JUarint  dourt. 

Special  Term— April,  1880. 

JOHN  J.  KIERST  against  LEOPOLD  VON  BIELA. 

An  order  for  service  by  publication  cannot  be  granted  in  this  court  ex- 
cept in  cases  where  property  is  attached. 

Motion  to  set  aside  order  for  publication  of  sum- 
mons. 

McAdam,  J.— Unless  process  is  personally  served 
upon  the  defendant,  the  judgment  recovered  is  re- 
garded as  one  in  rem^  and  affects  only  the  attached 
or  other  specific  property  sought  to  be  reached  (see 
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£^reeman  on  Judgrnents^  %%  127,  667,  673,  et  seq, ).  No 
specific  property  is  sought  to  be  reached  by  the  present 
action,  which  is  an  ordinary  one  upon  contract  for 
money  loaned.  No  attachment  has  been  issued,  and 
nothing  has  been  seized,  upon  which  a  judgment  by 
constructive  service  (if  entered),  could  be  enforced.  I 
need  not  cite  books  of  practice  to  show  that  an  order 
for  the  publication  of  the  summons,  granted  under  such 
circumstances  cannot  stand.  It  must  be  set  aside.  No 
costs. 


IStvo  llork  Iflarint  dourt 

Trial  Term— April,  1880. 


PRANK.  O.  BURRIDGE  ar/amst  JAMES  L.  AN- 

THONYetal. 

UQauthorized  sale  of  stocks — rule  of  damages— duty  of  stock  specu- 
lator to  save  himself  from  damage — efEect  of  notice. 

The  plaintiff,  a  speculator  in  stocks,  sued  the  de- 
fendants, his  brokers,  to  recover  $2,000  damages,  aris- 
ing out  of  an  unauthorized  sale  by  them  on  August  14, 
1879,  of  one  hundred  shares  of  Wabash,  and  a  like 
number  of  shares  of  the  Lake  Shore  Railroad  Company. 
The  stock  was  not  purchased  and  paid  for  by  the  plaint- 
iff, but  was  purchased  by  his  brokers  upon  the  se- 
curity of  margins  deposited  by  him  with  them  to 
cover  any  losses  which  might  occur  by  reason  of  any 
decline  in  the  stock  market  prior  to  a  resale  thereof  by 
his  direction.  The  only  material  dispute  as  to  facts 
presented  upon  the  trial  was  whether  the  sale  was  made 
with  or  without  the  plaintiff's  authority.  This  disputed 
question  was  submitted  upon  conflicting  evidence  to  the 
jury,  with  instructions  to  find  a  special  verdict  {Code  of 
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Civ.  Pro.  §§  1,186,  1,187;  Carr  v.  Carr,  52  JST.  T.  251), 
leaving  the  court  to  determine  which  party  was  en- 
titled to  judgment  thereon  (§  1,186,  supra).  The  jury 
found  that  the  sale  was  unauthorized,  and  the  plaintiff 
claims  as  the  result  of  this  finding  that  he  is  entitled  to 
recover,  as  damages,  the  difference  between  the  price  of 
stocks  on  August  14^  1879  (the  day  of  the  unauthorized 
sale),  and  October  1, 1879,  when  he  gave  the  defendants 
notice  to  sell  the  same. 

Billings  &  Gardozo^  for  plaintiff. ' 

R.  M.  <fe  T.  D.  HaU^  for  defendants. 

Mo  Adam,  J. — If  the  plaintiff  had  not  received  notice 
of  the  unauthorized  sale  by  the  defendants  he  would 
have  been  justified  in  assuming  that  they  were  stUl 
carrying  the  stocks  in  question  subject  to  his  orders, 
and  their  failure  to  comply  with  his  direction  to  sell 
would  have  determined  the  measure  of  their  liability. 
Their  unauthorized  act  would  not,  in  such  case,  have 
excused  them  from  the  performance  of  a  plain  duty. 
The  giving  of  such  notice  is  an  idle  ceremony,  however, 
where  (as  in  the  present  instance)  the  customer  has  had 
timely  notice  from  his  brokers  that  the  stocks  have  al- 
ready been  sold.  In  such  a  case  the  customer  has  the 
duty  imposed  upon  him,  by  the  notice,  to  save  himself 
from  further  damage,  so  far  as  lies  in  his  power  (Ham- 
ilton 7>.  McPherson,  28  N.  T.  T2  ;  Dillon  v.  Anderson, 
43  Id.  231).  The  court  of  appeals,  in  Baker  v.  Drake 
(53  N.  Y.  211),  lays  down  as  the  rule  of  damages  appli- 
cable to  cases  of  this  character,  that  '^  where  a  broker 
purchases  stock  for  a  customer,  not  as  an  investment, 
but  upon  speculation,  if  upon  being  advised  of  an  un- 
authorized sale  of  the  stock,  the  principal  desires 
further  to  prosecute  the  adventure  and  take  the 
chances  of  a  future  market,  he  has  a  right  to  disaffirm 
the  sale  and  require  the  brokers  to  replace  the  stock ; 
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and  if  they  fail  or  refuse  to  do  this,  his  remedy  is  to  do 
it  himself,  and  charge  them  with  the  loss  reasonably 
sustained  in  doing  so ;  and  the  advance  in  the  market 
price  from  the  time  of  the  sale  up  to  a  reasonable  time, 
to  replace  it,  after  notice  of  sale,  affords  a  complete  in- 
demnity, and  is  a  proper  measure  of  damage."  In 
other  words,  the  customer  is  entitled  to  recover  such 
damages  as  would  naturally  be  sustained  in  restoring 
himself  to  the  position  of  which  he  has  been  deprived. 

The  plaintiff  did  not  promptly  disaffirm  the  sale,  did 
not  require  the  defendants  to  replace  the  stocks,  and 
did  not  buy  back  or  replace  the  stocks  himself.  Up  to 
August  24, 1879  (ten  days  after  the  plaintiff  had  notice 
of  the  sale),  tae  Lake  Shore  and  Wabash  stocks  could 
have  been  repurchased  at  a  price  less  than  they  were  sold 
for  by  the  defendants,  so  that  if  the  plaintiff  had  per- 
formed the  duty  and  complied  with  the  rule  laid  down 
in  Baker  «.  Drake  {supra\  he  could  have  had  no  legal 
reason  to  complain  of  the  defendants'  conduct.  Ten 
days  waa  certainly  reasonable,  and  even  more  than 
ample,  time  to  replace  the  stocks,  if  the  plaintiff  had 
decided  to  do  so.  He  waited  until  the  stocks  had 
risen,  and  then  gave  notice  to  sell.  Upon  this  notice 
he  seeks  to  found  his  claim  to  damages.  If  the  rule 
laid  down  in  Baker  v.  Drake  {supra)  were  not  applied 
to  this  litigation,  the  plaintiff  would  occupy  the  fortu- 
nate position  spoken  of  by  Judge  Rapallo  in  the  case 
just  referred  to,  and  by  seizing  upon  the  happy  mo- 
ment when  he  gave  his  notice  to  sell,  as  the  opportu- 
nity for  profit,  of  which  he  was  deprived  by  his 
transgressing  brokers,  would  compel  them  to  replace, 
with  solid  funds,  his  imaginary  loss.  Such  a  result  is 
not  to  be  permitted  by  any  authority  to  which  I  have 
been  referred. 

The  question  of  ratification  incidentally  comes  up 
as  a  matter  of  law  (the  facts  being  undisputed),  but  I 
prefer  to  dispose  of  the  case  upon  the  question  of  dam- 
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ages,  by  holding  that,  as  the  money  deposited  as  mar- 
gins was  exhausted  prior  to  the  sale,  by  the  gradual 
depreciation  in  value  of  the  stocks  sold,  the  plaintiff 
has  suffered  no  real'  loss  by  the  acts  of  which  he 
complains,  and  is  not,  therefore,  entitled  to  any  re- 
covery. Judgment  upon  the  verdict,  will,  therefore, 
be  given  for  the  defendants,  with  costs. 

Note. — No  appeal  was  taken. 


NttD   Uork  iHartnt  Court 

General  Term— May,  1880. 

CHARLES  G.  WEBBER,   Plaintiff  ani^  Appel- 
lant,  against  CHARLES  H.  TRUAX,  as  As- 

6IGNEE,  &0. 

The  raakiDg  of  a  general  assignment  by  failing  debtors  for  the  benefit 
of  their  creditors  docs  not  make  void  an  assignment  (executed  two 
days  previously)  of  an  existing  demand  ngainst  one  of  their  debtors. 
The  first  assignment  is  good  in  law  unless  impeached  for  fraud,  in 
fact.  The  right  of  the  general  assignee  to  contest  the  honafidee  of 
the  first  assignment. 

Appeal  from  judgment  entered  upon  a  dismissal  of 
the  complaint. 

The  facts  are  substantially  these :  Neil  McCallum 
&  Co.  had  a  claim  against  C.  H.  Cutler  for  $68.08,  which 
they  assigned  to  the  plaintiff  oii  June  14,  1879. 

On  June  16,  1879  (two  days  after  the  assignment  of 
this  particular  claim  to  the  plaintiff),  McCallum  & 
Co.,  the  assignors,  made  a  general  assignment  for  the 
benefit  of  creditors  to  one  Silver,  who  was  subsequently 
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removed,  and  the  defendant,  Charles  H.  Traax,  sub- 
stituted in  his  place. 

It  appears  that  the  plaintiff  had  indorsed  four 
notes  for  the  accommodation  of  McCallum  &  Co., 
two  of  which  he  subsequently  paid  (one  of  $149,  and 
the  other  of  $176.28).  Upon  the  conclusion  of  the 
plaintiff's  evidence,  the  defendant's  counsel  moved  to 
dismiss  the  complaint,  upon  the  ground  that  there  was 
no  consideration  paid  by  the  plaintiff  upon  receiving 
the  assignment,  and  that  he  was  not  therefore  a  holder 
for  value. 

Upon  these  grounds  the  trial  judge  dismissed  the 
complaint,  and  the'  plaintiff  appeals. 

P.  <fe  D.  MitcJiell^  for  appellant. 

C.  S.  Truax^  for  respondent. 

McAdam,  J. — I  can  discover  no  legal  ground  for 
holding  the  assignment  to  the  plaintiff  void  per  se. 
It  was  in  writing,  duly  executed  and  delivered  by  the 
assignors  to  the  plaintiff.  It  was  given  to  him  to 
secure  liabilities  which  ho  had  assumed  for  them, 
and  which  their  subsequent  failure,  two  days  after- 
wards, proves  they  knew  they  would  be  unable  to  dis- 
charge. 

The  plaintiff  in  consequence  was  obliged  to,  and  did 
before  the  trial,  pay  two  of  said  obligations,  amounting 
to  more  than  the  assigned  claim.  The  assignment  so 
made  was  certainly  good  against  the  debtor,  who,  find- 
ing the  plaintiff  and  the  general  assignee  of  McCallum 
&  Co.  claiming  the  same  fund,  paid  the  amount  of  the 
assignee's  demand  into  court,  leaving  the  claimants  to 
fight  out  the  question  as  to  which  of  them  was  entitled 
to  the  money.  The  only  question  to  be  determined  is 
whether  the  assignment  to  the  plaintiff  is  per  se  fraud- 
ulent against  the  defendant  as  general  assignee  for  the 
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benefit  of  creditors  under  an  assignment  sabseqaently 
made. 

The  defendant  cites  Rnpp  v.  Blanchard  (34  Barb. 
627),  but  that  case  is  unlike  the  present.  It  did  not 
appear  there  that  the  owner  had  surrendered  all  con- 
trol over  the  claim,  but  had  merely  agreed  to  assign  it. 

In  the  present  case  the  owners  parted  with  all  con- 
trol over  the  claim,  by  an  assignment  in  writing,  duly 
executed  and  delivered,  so  as  to  put  the  absolute  title 
to  the  claim  out  of  them  and  in  the  plaintiff.  The 
defendant  also  cites  Southard  v.  Benner  (72  iT.  Y. 
424). 

This  case  simply  holds  that,  under  the  act  of  1858 
(c.  314),  an  assignee  for  the  benefit  of  creditors 
may  disaffirm  and  treat  as  void  all  transactions  in 
fraud  of  creditors,  and  may  maintain  all  necessary 
actions  for  that  purpose  (3  li.  S.  6  ed.  p.  146).  This 
statute  gave  the  defendant  the  right  to  come  in  and 
question  the  bona  fides  of  the  transfer  to  the  plaintiff ; 
but  it  did  not  make  such  transfer  fraudulent  per  se. 
The  fraud  which  would  have  vitiated  the  assignment 
to  the  plaintiff  cannot  be  legally  inferred  from  any 
evidence  adduced  upon  the  trial."  It  is  an  element 
which  must  be  determined  from  evidence  warranting 
the  charge. 

The  equities  of  the  various  creditors  of  a  debtor  are 
presumably  equal,  and  courts  of  equity,  as  well  as 
courts  of  law,  recognize  the  right  of  a  debtor  to  give  a 
preference  to  one  creditor  over  another. 

These  rules  are  elementary.  A  debtor  may  prefer 
his  surety  on  an  existing  indebtedness,  although  not 
yet  matured.  Persons  liable  on  existing  or  even  future 
responsibilities  for  a  failing  debtor  are  as  much  entitled 
to  be  indemnified  against  the  same  and  to  be  preferred 
as  creditors  in  the  strict  sense  (Cunningham  v.  Free- 
bow,  11  Wend.  241  ;  Reed  i?.  Worthington,  9  Bosw. 
617). 
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The  transfer  to  the  plaintiff  not  being  void  in  law, 
most  be  avoided  by  fraud  in  fact. 

What  constitutes  fraud  in  fact  sufficient  to  warrant 
a  court  or  jury  in  avoiding  such  a  transfer  is  not  neces- 
sary now  for  us  to  determine.  There  was  no  such 
proof  offered  before  the  trial  judge,  who  treated  the 
assignment  as  void  per  se  against  the  general  assignee. 

This  was  error  for  which  the  judgment  herein  must 
be  reversed  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.  The  appeal  in  case  No.  2 
will  follow  the  same  result. 

Shea,  Ch.  J.— As  the  testimony  stood  when  the  caiae 
for  the  plaintiff  was  closed,  a  verdict  might  have  prop- 
erly been  directed  for  the  plaintiff,  unless  contradict- 
ory testimony  on  the  part  of  the  defendant  was  offered 
in  support  of  the  defense  alleged.  It  was  clearly  an 
error  to  have  directed  a  verdict  dismissing  the  com- 
plaint. The  assignment  of  the  claim  in  action,  which 
action  was  brought  originally  against  one  Cutler,  and 
in  which  the  defendant  is  substituted  as  defendant^  is, 
as  proved  on  the  trial,  valid  ;  and  is  valid  even  against 
judgment  creditors  of  Neil  McCallum  &  Co.  The 
liabilities  incurred  by  the  plaintiff  at  the  instance  of 
that  firm,  upon  the  accommodation  notes  then  running 
to  maturity,  constituted,  as  existing,  a  valid  and 
valuable  consideration  for  the  assignment  to  the  plaint- 
iff by  that  firm. 

The  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  api)ellant. 

Note. — ^No  further  appeal  was  taken* 
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NttD   Hork  illarine  dourt 

General  Term^May,  1880. 

LOUIS  RANGER,  Plaintiff  and  Respondent, 
against  SIMON  B.  MARKS,  Defendant  and 
Appellant. 

Landlord  and  Tenant. — ^Implied  agreement  as  to  terms  of  rehiring. 

Per  Curiam. — The  law  of  this  case  is  to  be  deter- 
mined from  the  facts,  which  the  jury  have  found  to  be 
substantially  these :  The  defendant  hired  the  plaintiflTs 
house  from  May  1,  1878,  till  May  1,  1879,  at  $1,000  per 
year,  payable  half  yearly — to  wit,  in  February  and 
August.  During  1878  and  1879  the  parties  negotiated 
about  a  rehiring  for  another  year,  from  May  1^  1879. 
They  disagreed  as  to  the  terms,  and  finally  separated 
upon  this  ultimatum :  that  the  defendant  might  have 
the  house  for  the  new  term  (May  1,  1879,  to  May  1, 
1880)  for  $1,000  cash  down,  or  at  $100  a  month  (fols. 
93,  94,  110  to  112 ;  and  see  Letter  Exhibit  A.,  fols.  114, 
115).  The  defendant  continued  to  occupy  the  house 
after  May  1,  1879,  and  not  having  availed  himself  of 
the  liberty  of  paying  $1,000  cash  down  on  the  com- 
mencement of  the  term,  became  liable  for  the  $100  per 
month.  This,  we  think,  is  the  legal  effect  of  the  trans- 
action.   This  view  the  juiy  adopted. 

We  find  no  error  in  the  proceedings  at  the  trial,  or 
in  the  judgment,  which  requires  a  new  trial.  It  fol- 
lows, therefore,  that  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 

Note. — ^Affirmed  on  appeal  by  court  of  common  pleas. 
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Neu)  Sork  IHartnt  ((ottrt., 

Trial  Termr-^AprU,  1880. 

AUGUSTUS  H.  LEVY  against  REMSEN  APPLEBY. 
JULIUS  LEVY  against  THE  SAME. 

Liability  of  bathing-house  manager  for  valuables  intrusted  to  his 
charge  by  bathers. 

Trial  by  the  court  without  a  jury. 

On  the  5th  day  of  August,  1879,  the  plaintiffs  in 
the  above  actions  went  to  the  swimming  baths  managed 
by  the  defendant  at  Seventh  avenue  and  Fifty-ninth 
street,  in  the  city  of  New  York.  They  paid  a  sub- 
scription of  five  dollars  for  learning  to  swim,  and  an 
additional  fee  of  twenty-five  cents  every  time  they  en- 
joyed the  comforts  of  the  bath.  In  accordance  with 
the  rules  of  the  establishment,  they  delivered  their 
valuables  to  the  clerk,  who  required  them  to  write 
their  names  upon  a  slip  of  paper,  and  this,  with  the 
property,  was  deposited  in  a  small  box,  which  was 
locked  and  the  key  given  to  the  plaintiffs.  Augustus 
Levy  deposited  a  gold  watch  worth  $160,  and  a  pocket- 
book  containing  $8 ;  Julius  Levy  (the  uncle  of  Au- 
gustus) deposited  a  gold  watch,  chain,  charms  and 
locket,  worth  $210,  and  a  pocket-book  containing  $10. 
Upon  their  return  from  the  bath  they  handed  the  key 
to  the  clerk  and  made  a  request  for  the  property  de- 
posited. The  clerk,  on  turning  to  the  box,  said  their 
property  must  have  been  taken  by  some  other  person. 
The  various  boxes  were  then  searched,  but  the  missing 
property  was  not  found.  How  or  by  whose  agency  it 
disapi^eared  is  not  disclosed.  The  plaintiffs  bring 
these  actions  to  recover  the  value  thereof,  and  the 
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defendant  contends  that  he  was   only  a  gratuitous 
I  bailee,  and  as  such  liable  only  for  ordinary  care,  and 

'  this  he  claims  to  have  exercided. 

JR.  S.  Newcomhe^  for  plaintiffs. 
Isaac  L,  Egbert^  for  defendant. 

Mo  Adam,  J. — Where  a  bathing-house  manager,  to 
induce  the  public  to  patronize  his  establishment,  agrees 
to  furnish  a  safe  place  for  the  valuables  of  bathers,  he 
becomes  a  bailee  for  hire,  and  must,  if  he  claim  exemp- 
tion in  case  of  loss,  prove  satisfactorily,  by  competent 
evidence,  that  it  occurred  by  force  of  circumstances 
beyond  his  control,  notwithstanding  the  exercise  of 
every  reasonable  precaution  which  the  nature  of  the 
trust  required  him  to  take  (see  Arent  v.  Squire,  1  Daly^ 
347).  The  onus  is  cast  upon  him  to  explain  the  man- 
ner in  which  the  loss  occurred,  as  it  is  to  be  assumed 
that  the  one  who  had  the  control  and  custody  of  the 
property  is  better  able  to  account  for  its  loss  than  the 
one  who  confided  it  to  his  keeping  (Arent  v.  Squire, 
supra;  Collins  n,  Bennett,  46  N.  Y.  490). 

In  Claflin  v.  Meyer  (75  N.  T.  260)  the  court  held 
that  if  the  plaintiff  prove  a  demand  and  refusal  to  de- 
liver property  stored,  this,  unexplained,  is  prima  facie 
evidence  of  negligence  ;  but  if  it  appear  that  the  goods 
have  been  lost  by  theft,  the  plaintiff  must  show  that 
the  loss  arose  from  the  negligence  of  the  defendant. 
The  deposit  in  the  present  case  was  with  the  defendant 
but  a  short  time,  during  which  nothing  unusual  oc- 
curred about  his  establishment.  No  burglary  was 
committed,  nor  was  any  property  but  the  plaintiffs' 
taken.  In  Claflin  v.  Meyer  {supra)  it  was  conceded 
that  a  burglary  had  been  committed,  and  this  fact 
shifted  the  onus  of  proving  negligence  upon  the  plaint- 
iff. There  being  no  proof  of  any  burglary  in  the  pres- 
ent case,  the  presumption  of  negligence  falls  upon  the 
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defendant.  The  deposit  with  the  defendant  was  to 
continue  while  the  plaintiffs  were  in  the  bath,  a  i>eriod 
when,  in  the  nature  of  things,  the  plaintiffs  could  ex- 
ercise no  care  over  their  property.  The  manifest  ob- 
ject of  the  deposit  was  to  guard  against  this  apparent 
danger.  The  defendant  was  therefore  charged  with  the 
safe  keeping  of  the  valuables  deposited  with  him,  and 
was  bound  to  establish  and  maintain  every  reasonable 
regulation  necessary  to  prevent  their  loss.  The  nature 
of  the  bailment  required  this,  and  the  plaintiffs  had 
every  reason  to  expect  a  redelivery  of  their  property 
upon  their  return  from  the  bath.  The  defendant  re- 
quired the  plaintiffs  to  sign  their  names  upon  a  slip  of 
paper,  which  was  put  in  the  drawer  with  their  prop- 
erty. This  was  intended  to  prevent  any  one  getting 
the  contents  of  the  box  without  going  through  the  same 
formality,  and  this  test  was  to  enable  the  defendant^ 
by  a  comparison  of  the  handwriting,  to  determine 
whether  the  applicants  for  the  property  were  the  same 
persons  who  made  the  deposit.  This  would  have  been 
a  wise  precautionary  measure  if  it  had  been  practically 
carried  out,  but  the  defendant  has  not  shown  that  he 
applied  this  test  to  the  persons  who  took  the  plaintiffs' 
property.  The  main  difficulty  with  the  defense  is  that 
it  fails  to  show  intelligently  how  the  plaintiffs'  property 
disappeared,  and  leaves  the  cause  of  loss  clouded  in 
mystery.  The  exercise  of  proper  care  ought  to  and 
would  have  enabled  the  defendant  to  point  to  the  true 
cause  of  the  loss,  and  then  the  court  could  have  intelli- 
gently determined  whether  or  not  it  was  one  which,  in 
law,  exempted  the  defendant  from  liability. 

The  fact  that  the  key  of  the  box  was  given  to  the 
plaintiffs  at  the  time  of  the  deposit  does  not  relieve 
the  defendant  (Mudgett  v.  Bay  State  Steamboat  Co.,  1 
DalT/y  151),  nor  would  the  delivery  of  the  valuables  to 
any  person  other  than  one  of  the  plaintiffs  discharge 
his  liability  (49  N.  Y.  192 ;  45  1:1  34 ;  miloto.  Pr,  438 ; 
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42  Id.  378  ;  13  Abb.  Pr.  N.  S.  276).  The  defendant  has, 
therefore,  failed  to  establish  the  facts  necessary  to  ex- 
cuse him  from  the  duty  of  returning  the  property  in- 
trusted to  his  care,  and  is,  in  consequence,  liable  to  the 
plaintiffs  for  the  value  thereof,  as  established  by  the 
evidence* 

KoTB. — An  appeal  from  this  judgment  was  dismissed,  and  the  judg- 
ment affirmed.  .. 


IStw  Dork  IHarint  Cottrt. 

Special  Term^May,  1880. 

KOCH  against  KOCH.  (2  oases.) 

Where  two  actions  are  tried  under  a  stipulation  that  one  is  to  abide 
the  event  of  the  other,  the  successful  party  is  entitled  to  a  trial  fee 
in  both. 

McAdam,  J. — ^These  two  actions  have  been  tried, 
and  the  fact  that  by  stipulation  one  was  to  abide  the 
event  of  the  other  does  not  alter  the  fact.  Separate 
verdicts  were  rendered  in  each  case,  separate  judg- 
ments may  be  entered,  and  separate  bills  of  costs  are 
taxable.  ! 

Costs  follow  the  judgment  as  of  course.  The  statute 
fixes  the  amount,  which  is  unalterable  by  the  court 
(see  Downing  v.  Marshall,  37  N.  T.  380). 

Hilderbrant  v.  Crawford  (6  Lans.  502),  intimates 
that  under  such  circumstances  "  perhaps ''  but  one 
trial  fee  is  taxable.  The  question  was  not  directly 
before  the  court  in  that  case.  In  this  case  it  is  squarely 
presented.    Taxation  affirmed. 
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NetD  Sprk  marine  Court. 

Trial  Term—Mai/^  1880. 

DANIEL  L.  STURGES,  et  al.,  against  EDWARD 

G.  JUDSON. 

Right  of  part  owners  of  a  vessel  to  sue  each  other  at  law  to  recover 
advances  made.     Jurisdiction  of  marine  court. 

The  plaintiffs,  who  were  the  agents  and  ship's 
husbands  of  the  bark  RocJcett^  sued  to  recover  for 
advances  made  on  account  of  tlie  bark  at  the  request 
of  the  defendant.  The  defendant,  among  other  de- 
fenses, contended  that  because  one  of  the  plaintiffs  was 
the  owner  of  half  of  the  vessel  and  the  defendant  the 
owner  of  the  other  half,  they  were  in  effect  partners, 
and  that  an  action  at  law  was  not  maintainable,  and 
that  the  appropriate  remedy  was  by  bill  in  equity  for 
an  accounting.  Upon  this  ground  the  defendant 
moved  to  dismiss  the  plaintiff's  complaint 

E.  Seymour^  for  plaintiff. 

J  Jas.  F.  Miller^  for  defendant. 

McAdam,  J.— It  is  not  an  absolute,  unqualified  rule 
that  a  joint  owner  of  a  vessel  may  not  sustain  an  action 
at  law  against  the  other  owners  for  a  contribution  to  a 
demand  paid  by  him  during  the  continuance  of  the  re- 
lation (Wood  V.  Merritt,  2  Bosw.  368).  Thus,  in  Helme 
V,  Smith  (7  Bing.  709),  the  action  was  by  a  part  owner 
of  a  vessel  against  another  part  owner,  for  his  share  of 
the  balance  due  for  the  outfit  of  several  voyages.  The 
plaintiff,in  addition  to  being  part  owner,  was  the  ship's 
husband.  The  defendant  was  owner  of  one-fourth,  and 
interested  in  one-fourth  of  the  voyages.  Gaselee, 
Justice,  said  :  "No  doubt  if  one  partner  advances  capi- 
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tal  to  another,  he  may  recover  it  by  action;  but  my 
difficulty  is  to  know  whether  the  expenses  of  outfitting 
a  ship  should  form  a  portion  of  the  general  account  to 
be  charged  at  the  end  of  the  voyage,  or  may  be  claimed ' 
at  once. 

BosANQUET,  Justice,  said:  "Before  a  voyage  the 
duty  of  each  owner  is  to  contribute  his  share  of  the 
capital  for  the  outfit  of  the  ship.  Here  the  ship's  hus- 
band, being  a  part  owner,  at  the  request  of  the  others, 
advances  their  shai'es  for  them;  that  constitutes  a  debt 
which  he  is  entitled  to  recover,  independently  of  the  pro- 
fits of  the  voyage."  There  is  nothing  in  the  present  case 
to  show  that  the  plaintiffs'  claim  was  to  depend  on  the 
profits  of  the  voyage,  or  that  they  were  to  be  deprived 
of  remuneration  if  the  voyage  curned  out  to  be  without 
profit.  According  to* the  plaintiffs'  theory,  the  defend- 
ant's agent  told  them  to  pay  the  draft  drawn  for  the 
expenses  incurred  at  Bermuda  (the  port  which  the 
vessel  entered  in  distress),  and  that  he  would  put  them 
in  funds  sufficient  to  reimburse  them  as  soon  as  he  was 
properly  informed  of  the  required  amount;  and  that 
after  it  was  ascertained,  an  account  thereof  was  made 
out  and  presented  to  the  defendant,  who  referred  the 
plaintiffs  to  his  agent,  who,  upon  looking  over  the  ac- 
count,  made  no  objection  to  it,  and  said  he  had  no 
money  then,  implying,  as  the  plaintiffs  contend,  that  if 
he  had  the  money  he  would  then  have  paid  the  claim. 
The  action  is  brought  to  recover  these  advances.  Daniel 
L.  Sturges,  one  of  the  plaintiffs,  had  no  interest  in  the 
vessel,  but  was  partner  of  Thomas  L.  Sturges,  who 
owned  one-half  of  it,  while  the  defendant  owned  the 
other  half.  Under  the  circumstances,  I  hold  that  the 
question  of  partnership  does  not  arise,  and  that  this 
court  has  jurisdiction  of  the  action,  and  that  the  trial 
thereof  must  proceed.  Upon  the  trial  subsequently 
had,  the  jury  awarded  the  plaintiffs  $745.39  damages. 

* 

NoTBr— No  appeal  was  taken. 
Vol.  L— 17 
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Special  Term--  October,  1880. 

LEVY  V.  APPLEBY.   (2  oases.) 

Bailment.    Liability  of  bailee  to  arrest.    Effect  of  form  of  action.   The 
rule  stated. 

Motion  to  vacate  orders  of  arrest. 

I,  L.  Egbert^  for  the  motion. 

R.  S.  JSFewcambej  opposed. 

.McAd AM,  J. — While  it  is  tme  that  the  bailor  who  snes 
his  bailee  for  not  fulfilling  an  express  contract  or  one 
implied  by  law  between  bailor  or  bailee,  may,  in  form, 
overlook  the  contract,  and  at  his  election  resort  to  case 
or  trover,  according  to  the  nature  of  the  injury,  yet  the 
mere  form  of  the  action  cannot  be  allowed  to  govern 
the  right  of  arrest.  The  statute  forbidding  imprison- 
ment was  intended  to  reach  those  cases  wherein  the 
plaintiff  may,  in  fact,  have  given  credit  to  the  defend- 
ant, except  when  the  same  was  induced  by  fraud.  The 
plaintiff  cannot,  by  electing  to  sue  in  case  or  trover, 
change  the  truth ;  and  it  is  in  this  that  the  privilege  of 
the  defendant  consists.  The  law  will  not  allow  that  to 
be  done  indirectly  which  it  forbids  to  be  done  directly 
(see  Brown  v.  Treat,  1  JUll^  225 ;  Campbell  v.  Perkins, 
8  N.  Y.  430;  People  t>.  Willett,  6  Abb.  Pr.  37).  This 
general  rule,  applicable  to  innkeepers,  common  carriers 
and  other  bailees,  applies  to  and  controls  the  present 
application.    The  arrest  will,  therefore,  be  vacated. 

NoTB.— No  appeal  was  taken. 
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JStw  Dork  IHarinc  €onvt 

General  Term— October,  1880. 

FRANCIS   S.    BEVANS   against   WALTER  S. 

PIERCE  ET  AL. 

HENRY  W.  PARLEY  agaimt  THE  SAME. . 

Sapplementary  proceedings  against  third  person  indebted  to  the  joAfg- 
ment  debtors.  What  creates  a  priority  of  lien  on  the  fund  sought  to 
be  reached.     The  doctrine  of  relation,  how  far  applicable. 

Appeal  by  Fannie  S.  Bevans,  plaintiff  in  the  first  of 
the  above  entitled  actions,  from  an  order  made  at 
special  term,  directing  certain  moneys  in  the  hands  of 
Henry  T.  Coates,  a  third  person  indebted  to  the  judg- 
ment debtors,  to  be  applied  on  the  judgment  held  by 
Henry  W.  Farley  et  al,y  the  plaintiffs  in  the  second  of 
said  actions. 

Covdert  Brothers  and  John  N.  Lewis^  for  appellant. 
J.  a.  Moses,  Jr.,  and  E.  Thorn  for  respondents. 

McAdam,  J. — An  injunction  contained  in  an  order 
for  the  examination  of  a  judgment  debtor  or  a  third 
person  having  moneys  owing  or  property  belonging  to 
him  is  inoperative  until  served.  Until  such  service 
the  third  person  incurs  no  risk  in  paying  the  money 
or  delivering  the  property  to  the  debtor  or  upon  his 
order.  If  the  third  person  has  actual  knowledge  of 
the  injunction  and  information  of  its  contents  this  cir- 
cumstance may  impose  upon  him  the  duty  of  respect- 
ing it,  so  far  as  the  pecuniary  rights  of  creditors  are 
concerned  (see  Livingston ?i.  Swift,  23  IIow.  1 ;  4  Paige^ 
405 ;  2  Barb.  Ch.  Pr.  275 ;  1  Duery  513,  553).     So  far 
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as  the  dignity  of  the  officer  is  concerned  personal 
service  is  generally  required  (Livingston  v.  Swift, 
supra).  There  is  no  evidence  to  be  found  in  the  ap- 
peal book  showing  that  either  the  judgment  debtors, 
the  third  person  or  Fannie  S.  Bevans,  the  judgment 
creditor  in  the  action  first  entitled,  had  any  knowledge 
or  notice,  actual  or  constructive,  that  Henry  W.  Farley 
and  his  co-plaintiff  had  obtained  any  order  for  the 
examination  of  Mr  Coates,  the  third  person,  or  that 
any  injunction  was  in  existence  forbidding  him  from 
paying  over  or  otherwise  disposing  of  the  fund  in  his 
hands  belonging  to  the  judgment  debtors,  until  such 
order  was  actually  served.  If  he  had  paid  them  at  any 
time  prior  to  the  service  of  the  order  in  the  suit  of 
Farley  et  al.^  the  payment  would  have  been  valid  as 
against  their  order  or  the  proceedings  founded  upon  it, 
and  this  whether  he  intended  to  assist  the  judgment 
debtors  or  not.  There  was  no  legal  impediment  to  the 
payment.  He  did  not  pay,  however,  and  was  served 
with  an  order  for  examination  at  the  suit  of  Mrs. 
Bevans,  and  with  the  usual  injunction  contained  in 
such  orders.  The  service  of  this  order  created  a  lien 
in  favor  of  Mrs.  Bevans,  which  was  not  displaced  by 
the  order  subsequently  served  by  theFarleys,  although 
their  order  was  obtained  first  (Lynch  v,  Johnson,  48 
N.  Y.  33 ;  Voorhis  v.  Seymour,  26  Barb.  669  ;  Becker 
i).  Torrence,  31  iV.  Y.  631).  There  is  no  lis  pendens 
as  to  a  supplementary  order  and  injunction  until  due 
service  is  made  of  a  copy  thereof,  certainly  not  until 
actual  notice  in  some  form.  That  Coates  intended  to 
favor  Mrs.  Bevans  there  is  little  doubt ;  that  he  facili- 
tated her  in  securing  the  service  of  process  on  him  is 
apparent,  but  this,  unaccompanied  with  knowledge 
of  the  Farloy  order,  cannot  make  her  proceeding  collu- 
sive to  the  extent  of  postponing  her  lien  until  Farley's 
judgment  is  first  paid.  Both,  being  judgment  creditors, 
stand  on  an  equal  footing ;  and  the  vigilant  creditor 
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who  secures  the  first  lien  in  proceedings  of  this  kind, 
obtains  a  priority  which  cannot  be  postponed  on  the 
mere  ground  that  circumstances  favored  the  former 
which  were  denied  to  the  latter.  Even  a  debtor  may- 
favor  one  creditor  over  another  by  preferring  him  in 
bis  general  assignment.  Tet  this  circumstance  has 
never  been  regarded  as  proof  of  collusion  between  the 
debtor  and  the  creditor  preferred,  nor  has  the  priority 
so  given  been  in  any  case  postponed  on  account  of  such 
preference.  There  is,  therefore,  nothing  in  the  pres- 
ent case  which  calls  for  the  application  of  the  .ex- 
ceptionable rule  invoked  by  the  judgment  creditor 
Parley  ;  and  the  fund  in  question  must,  therefore,  be 
disposed  of  in  the  ordinary  way,  according  to  priority 
of  lien,  and  the  maxim  qui  prior  est  temporej  portior 
est  jure.  The  doctrine  of  relation,  by  wliich  the  sup- 
plemental order  in  the  Farley  case  might,  as  to  the 
debtors,  be  held  to  relate  back  to  the  day  on  which  it 
was  granted,  does  not  extend  to  creditors  who  have 
secured  their  liens  after  the  issuing,  but  prior  to  the 
service  of  the  order.  The  doctrine  just  referred  to  is  a 
mere  fiction  of  law,  which  cannot  be  allowed  to 
prejudice  liens  lawfully  acquired  by  strangers  to  the 
proceeding  (see  cases  collated  in  Jackson  v.  Davenport, 
20  Johns.  551 ;  Case  v.  De  Goes,  3  CaineSy  261 ;  Heath 
V.  Boss,  12  Johns.  140). 

Whether  the  judgment  by  Mrs.  Bevans  is  fraudulent 
and  collusive  is  a  matter  which  the  court'  of  common 
pleas  must  deterniine  in  the  action  brought  therein 
with  a  view  of  having  it  so  declared.  There  is  nothing 
before  us  to  warrant  such  an  adjudication.  It  follows, 
therefore,  that  the  order  of  the  special  term  must  be 
reversed,  and  an  order  made  directing  that  the  fund 
be  applied  on  the  Bevans  judgment. 

GoEPP  and  Sheridan,  JJ.,  concurred. 
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Special  Term — yovember,  1876. 

CHARLES  WENZEL  against  MARTIN  MURPHY 

AND  ANOTHEE. 

Hie  court  has  power  to  allow  any  action  to  be  discontinued  without 
costs  at  any  time  prior  to  final  judgment. 

Motion  for  leave  to  discontiaue  without  costs. 

Oreevy  &  Clarke^  for  motion. 

Home  &  Sanders^  opposed. 

McAdam,  J. — ^The  defendants  were  managing  and 
running  a  business  at  Nos.  2,  4  and  6  Tompkins  street, 
under  the  firm  name  of  Murphy  &  Carpenter.  Murphy 
signed  the  firm  name  to  the  note  in  suit,  without  dis- 
closing the  names  of  the  members  of  the  firm,  and  ex- 
cuses such  omission  by  saying  that  he  was  not 
specially  called  upon  by  the  plaintiff  to  make  such 
discovery.  The  plaintiff  sued  the  defendants  upon 
the  note,  and  thereupon  ascertained  for  the  first  time 
that  the  defendants  were  the  mere  superintendents  of 
the  business,  while  their  respective  wives  were  the 
actual  owners  of  and  business  partners  in  the  con- 
cern ;  that  the  signing  by  the  defendant  Murphy  was 
for  the  firm,  by  its  authority.  Upon  this  state  of 
facts,  the  plaintiff  applies  for  leave  to  discontinue  the 
action  without  costs,  to  the  end  that  he  may  prosecute 
the  real  parties  in  interest — i,  (?.,  the  wives  of  the  de- 
fendants— upon  their  liability  as  partners,  upon  the 
same  cause  of  action.  The  power  to  allow  the  discon- 
tinuance without  costs  of  a  common  law  action  has 
been  affirmed    by  the  court  of  appeals  in  two  cases 
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(see  Barante  v.  Deyermand,  40  Ebw.  Pr,  180;  S.  C, 
41  N.  Y.  355 ;  and  also  Staiger  v.  Schultz,  3  ICeyes, 
614,  616).  The  court,  in  the  first  case  cited,  says: 
''The  rule  in  regard  to  costs,  where  the  court  grants 
leave  to  the  plaintiff  to  discontinue  his  action  without 
bringing  the  issues  to  trial,  cannot  be  said  to  be  one 
absolutely  of  law,  or  resting  in  absolute  legal  right. 
The  question  of  costs  in  such  cases  rests  upon  the 
practice  of  the  courts,  depending  very  much  on  dis- 
cretion. The  courts  have  allowed  or  disallowed  them 
as  they  have  deemed  the  claims  to  them  just  or  un- 
just. In  actions  at  law  the  supreme  court  has  always 
i^garded  itself,  upon  such  applications  for  leave  to  dis- 
continue, as  endowed  with  equity  powers  over  the 
question  both  of  discontinuance  and  costs."  The 
practice  of  the  marine  court  must,  in  this  respect,  con- 
form to  that  of  the  supreme  court  {L.  1872,  c.  629, 
§  2),  and,  following  the  rule  as  laid  down  by  the  court 
of  appeals,  the  plaintiff,  under  the  circumstances  dis- 
closed, will  be  allowed  to  discontinue  the  action  upon 
payment  of  $10  costs  of  motion. 

Diseontinuanee  witboat  costs  allowed  in  the  followinsr  cases. 

— On  plea  of  infancy :  Cuylcr  tj.  Coats,  10  Haw.  Pr,  141  ;  and  see 
Wellington  t>.  Classon,  18  Id,  10  ;  Butler  v,  Morris,  1  Basw.  829.  On 
change  of  practice  in  the  court:  4  Abb,  Pr,  16.  On  defendant  ob- 
taining insolvent's  discharge :  'Merritt  v,  Arden,  18  Johns,  01 ;  Lud- 
low V.  Uackett,  1  Wend,  252  ;  Park  v.  Moore,  1  Hill,  592  ;  Smith  o. 
Allen,  1  How.Pr,  122.  The  mere  fact  of  insolvency  not  enough:  6 
Johns.  333  ;  5  Cow,  522.  On  it  appearing  that  defendant  is  a  foreign 
consul:  Taaks  v,  Schmidt,  19  How,  Pr.  413  ;  and  see  generally,  (Mlill^ 
240  ;  4  Id.  529  ;  1  Hall,  145  ;  8  Cow,  121.  Where  it  appeared  that 
three  persons  used  a  name  indicating  that  they  were  incorporated— 
Heldy  that  the  plaintiff  might  amend  or  discontinue  without  costs :  17 
Abb,  Pr,  318,  note. 

The  new  Co4e  upon  the  subject,  Section  8,229,  allows  costs  to 
the  defendant  as  *^  of  course,  upon  the  rendering  of  final  judgment.*' 
The  word  **final"  is  new.  Section  3,230  provides  that  **  except  as 
before  prescribed,  the  court  may,  in  its  discretion,  award  costs  to  any 
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party  upon  rendering  a  final  judgment.*'  The  intention  being  to 
leave  the  question  of  costs,  in  every  case,  before  final  judgment,  dis- 
cretionary with  the  court  See  Throop^s  Code,  notes  to  said  Mectiaru; 
10  W.  Dig  208. 


JRtm  Sork  fHarint  Court 

Trial  Term— November,  1878. 

THE   BULL'S   HEAD    BANK    against   HERMAN 

KOEHLER,  ET  AL. 

Promissory  Note.     Oral  contemporaneous  agreement.— Proof  of 

an  oral  contemporaneous  agreement  cannot  be  received  for  the  pur- 
pose of  altering  the  terms  or  legal  effect  of  a  negotiable  instrument, 
but  it  may  be  received  where  it  establishes  an  indei)endent  contract 
not  inconsistent  with  the  writing. 
The  various  cases  presenting  these  questions  reviewed,  and  the  line 
which  distinguishes  the  two  cases  drawn. 

Motion  for  a  new  trial  upon  the  minates. 

Mo  Ad  AM,  J. — The  plaintiflEs  sue  upon  the  following 
negotiable  instrument. 

''$900.00.  New  York,  August  29,  1877. 

"Four  months  after  date,  I  promise  to  pay  to  the 
order  of  myself,  nine  hundred  dollars,  at  the  Bull's 
Head  Bank.    Value  received. 

''  Herman  Koehler. 
Indorsed — ''Herman  Koehler, 

David  M.  Koehler, 
Joseph  M.  Koehler." 

The  action  is  against  the  maker  and  indorsers,  all  of 
whom  defend.  The  defense  is  that  the  note  was  given 
to  the  plaintiff  pursuant  to  an  oral  agreement  made  on 
March  3,   1876,   whereby  the  defendant,  Joseph  M. 
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Koehler  (who  was  then  largely  indebted  to  the  plaint- 
iff) was  to  give  the  note  of  Herman  Koehler,  for  $900, 
indorsed  by  him,  the  said  Joseph  M.,  and  by  David  M. 
Koehler,  and  the  plaintiff,  in  consideration  thereof, 
was  to  accept  a  payment  of  $300  and  interest  on  the 
note  when  it  matured,  and  a  renewed  note  at  four 
months  for  the  balance,  on  a  like  understanding,  upon 
receiving  which  the  note  in  suit  was  to  be  surrendered  ; 
tbat  upon  the  maturity  of  said  note  the  defendants 
tendered  the  cash  payment  of  $300  and  the  renewed 
note ;  that  the  plaintiff  declined  to  accept  the  offer  and 
refused  to  surrender  the  old  note. 

Upon  the  trial  two  objections  were  urged  against  this 
defense.  First  That  the  agreement  alleged,  not  be- 
ing in  writing,  could  not  be  proved  without  violating 
the  elementary  rule  of  law  that  parol  evidence  is  inad- 
missible to  alter  or  vary  the  terms  or  legal  effect  of  a 
negotiable  instrument.  Second.  That  the  alleged 
tender  had  not  been  kept  good  by  a  deposit  in  court 
and  was  therefore  unavailing  to  the  defendants,  even 
if  the  contemporaneous  agreement  alleged  had  been 
properly  proved  and  was  of  binding  force  in  law. 

The  court,  upon  the  trial,  sustained  these  objec- 
tions, and  held,  as  to  the  first  proposition^  that  the 
oral  agreement  alleged  (for  it  was  conceded  on  the  trial 
to  be  oral)  could  not  be  proved,  as  the  admission  of 
such  proofs  would  allow  the  written  contract  to  be 
altered  and  varied,  both  in  its  terms  and  legal  effect, 
by  oral  testimony,  and  thus  permit  the  elementary 
rule  of  evidence,  before  stated,  to  be  violated. 

The  correctness  of  this  ruling  will  be  lirst  consid- 
ered. 

Both  sides  admit  that,  in  general,  parol  evidence  is 
inadmissible  to  cofitradict  or  vary  a  written  instrument, 
and  that  where  parties  have  reduced  their  agreement 
to  writing,  the  terms  of  the  writing,  if  clear  and  unam- 
biguous, are  the  best  evidence  of  what  they  intended, 
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and  that  the  writing  cannot  be  impeached  by  parol 
evidence  tending  to  show  that  something  different  was 
designed,  and  that  under  this  rule  a  written  instru- 
ment can  no  more  be  varied  or  contradicted,  in  respect 
to  its  legal  effect,  than  it  can  be  in  respect  to  its  ex- 
press terms. 

The  defendants  claim,  however,  that  the  agree- 
ment alleged  by  them  falls  within  a  class  of  cases 
which  have  been  held  to  be  exceptions  to  the  general 
rule  before  stated  ;  and  the  defendants  cite,  to  sustain 
their  position :  Pechner  v.  Phenix  Ins.  Co.,  66  J}f.  Y. 
196;  Easterly  v.  Barber,  66  Id.  433;  Butterman  v. 
Pierce,  3  Hill,  171 ;  Hutchins  v.  Hebbard,  34  N.  T.  24  ; 
Hope  V.  Balen,  58  Id.  380 ;  Messmore  v.  New  York 
Shot  &  Lead  Co.,  40  Id.  422 ;  White's  Bank  of  Buffalo 
V,  Myles,  Alb.  L.  J.^  June  1,  1878;  Bookstaver  v. 
Janes,  60  N.  T.  146,  151 ;  Johnson  v.  Hathorn,  3 
Keyes,  126,  133  ;  Western  New  York  Ins.  Co.  v.  Clin- 
ton,  66  N.  Y.  326,  331 ;  2  Parsons  on  CoiUr.  653 ; 
Barker  v.  Bradley,  42  N.  Y.  316 ;  Bowen  v.  Bell,  20 
Johns.  340;  McCullough  v.  Grirard,  4  Wash.  C.  Ct. 
289  ;  Rennard  v.  Sampson,  12  N.  Y.  561 ;  Thomas  v. 
Dickinson,  2  Kern.  364 ;  Benton  v.  Mastin,  52  N.  Y. 
670,  574. 

This  array  of  authorities  looks  formidable  on  a 
brief,  but  an  examination  of  the  cases  shows  that 
they  do  not  sustain  the  position  urged  by  the  de- 
fendants. 

Peckner  v.  Phenix  Ins.  Co.  (66  N.  Y.  196),  turned 
upon  a  question  of  waiver,  and  the  court  said  (p.  207) : 
*' As  a  result  of  all  the  cases  and  of  sound  principle,  I 
think  it  is  clear  that  a  condition  required  by  a  written 
instrument,  not  under  seal,  that  an  act  be  performed, 
or  evidenced  by  a  statement  in  writing,  may  be  waived 
by  parol,  and  that,  from  necessity,  the  acts  going  to 
establish  waiver  may  be  shown  by  parol  evidence ;" 
and  further  on  the  court  says:  "The  principle  does 
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not  admit  oi^l  testimony  to  vary  or  contradict  that 
which  is  in  writing." 

Easterly  v.  Barber  (66  iV.  F.  438),  merely  reaffirms 
what  was  held  in  Barry  v.  Ransom  (12  J}f^.  T.  462), 
that  an  agreement  made  between  sureties  prior  to  or 
•  contemporaneously  with  their  executing  a  written 
obligation  as  sureties,  by  which  one  promises  to  in- 
demnify the  other  from  loss,  does  not  contradict  or 
vary  the  terms  or  legal  effect  of  the  written  agreement, 
and  that  in  an  action  between  them,  it  may  be  proved 
by  parol  evidence.  The  court  (66  If.  Y.  486),  in 
referring  to  12  N.  Y.  462,  continue:  ''It  was  said 
by  Denio,  J.,  in  his  opinion,  that  an  agreement  among 
the  sureties,  arranging  their  eventful  liabilities  among 
themselves  in  a  manner  different  from  what  the  law 
would  prescribe,  in  the  absence  of  an  express  agree- 
ment, would  not  contradict  any  of  the  terms  of  the 
bond.  It  was  also  held,  that  the  engagement  among 
themselves  had  no  necessary  place  in  the  instrument 
between  them  and  the  other  contracting  parties.  The 
case  cited  referred  to  a  joint  and  several  bond,  where 
the  obligors  were  equally  liable  upon  its  face.  No 
reason  exists,  however,  why  the  same  principle  is  not 
applicable  to  notes  and  bills  of  exchange.  The  terms 
of  the  contract  contained  in  instruments  of  this 
character,  which  are  within  its  scope  to  define  and 
regulate,  cannot  be  changed  by  parol ;  but  the  under- 
taking between  the  indorsers  is  a  distinct  and  separate 
subject,  an  outside  matter,  which  may  be  properly 
proved  independent  of  and  without  •any  regard  to  the 
instrument  itself." 

Batterman  v.  Pierce  (3  Hill^  171),  was  an  action  on 
a  promissory  note  made  by  the  defendant,  and  given 
by  him  to  the  plaintiff,  on  the  sale  of  a  lot  of  standing 
wood.  It  appeared  that,  at  the  time  of  the  sale,  the 
plaintiff  agreed  that  the  purchaser  was  to  have  two 
seasons  within  which  he  might  out  and  remove  the 
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wood,  with  a  guaranty  from  the  plaintiff  that  if  the 
wood  was  in  the  meantime  destroyed  by  lire,  while  the 
plaintiff  was  burning  his  fallow  on  a  lot  adjoining  (an 
event  of  which  the  parties  seemed  to  be  apprehensive) 
that  the  plaintiff  wonld  be  answerable  for  all  the 
damages  which  might  follow.  The  defendant  pleaded  * 
the  guaranty  as  a  defense  or  recoupment  to  the  note, 
and  the  court  (p.  175)  said  :  "  Hei*e  there  were  mutual 
stipulations  between  the  parties,  all  made  at  the 
same  time,  and  relating  to  the  same  subject-matter ; 
and  there  can  be  no  difference  in  principle,  whether 
the  whole  transaction  is  embodied  in  one  written  in- 
strument setting  forth  the  cross  obligations  of  both 
parties,  or  whether  it  takes  the  form  of  a  separate  and 
distimjt  undertaking  by  each  party."  After  the  evi- 
dence relating  to  the  guaranty  had  been  received  in 
evidence,  the  trial  judge  struck  it  out,  on  the  ground 
that  it  constituted  no  defense  or  answer  to  an  action 
on  the  note.  The  plaintiff  had  a  verdict,  which  was 
set  aside  upon  appeal,  on  the  ground  that  the  guaranty 
might  be  proved  by  oral  testimony,  and  that  ''for  the 
purpose  of  avoiding  circuity,  or  the  multiplication  of 
actions,  and  doing  complete  justice  to  both  parties, 
they  are  allowed  and  compelled — if  the  defendant  so 
elect — to  adjust  all  their  claims  growing  out  of  the 
same  contract  in  one  action  ;"  because,  as  was  remarked 
by  Chancellor  Walworth  (8  Wend.  109),  "there  is 
a  natural  equity,  especially  as  to  claims  arising  out  of 
the  same  transaction,  that  one  claim  should  compen- 
sate the  other,  and  that  the  balance  only  should  be 
recovered." 

The  court,  therefore,  in  speaking  of  the  guaranty, 
said  (p.  178) :  "  There  is  clearly  nothing  in  the  objec- 
tion that  the  defense  set  up  contradicts  the  note.  The 
drfendants  do  not  deny  that  they  Toade  just  such  a 
contract  as  thai  on  which  the  plaintiff  seeks  to  re- 
CQDer.    But  they  allege  that  the  plaintiff  at  the  same 
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time  entered  into  an  engagement  on  his  part,  which  has 
subsequently  been  broken.  There  is  surely  nothing 
in  all  this  which  looks  like  attempting  to  alter ^  modify 
or  impeach  a  written  contract  by  parol  evidence." 

Hutchins  v.  Hebbard  (34  iV^.  Y.  24)  holds  that  when 
it  becomes  material  to  ascertain  the  purpose  for  which 
a  writing  was  executed,  if  not  inconsistent  with  its 
terms^  it  may  properly  be  proved  by  parol ;  and  that 
where  the  principal  contract  is  oral,  and  in  part  per- 
formance a  written  instrument  is  executed,  which  is 
merely  incidental  and  subordinate^  the  former  is  not 
merged  in  the  latter.  In  that  case  it  appeared  that  the 
incidental  and  siibordinate  writing  was  a  mere  power 
of  attorney,  delivered  in  part  performance  of  the  oral 
agreement,  which  was  never  reduced  to  writing,  and 
the  court  held  that  the  agreement  was  properly  estab- 
lished by  oral  evidence,  'because  it  was  susceptible  of 
no  other  means  of  proof,  and  that  the  evidence  was 
admissible,  because  it  was  not  inconsistent  with  the 
terms  or  legal  effect  of  the  writing  (p.  26). 

Hoi)e  V.  Balen  (58  N.  T,  380)  was  an  action  on  a 
lease  for  rent.  The  defense  was  that  an  agreement  was 
made  between  the  parties  by  which,  in  consideration  of 
a  surrender  of  the  premises  and  the  balance  of  the 
term,  on  May  1,  1869,  plaintiff  agreed  to  release  the  de- 
fendants from  the  quarter's  rent  sued  for.  Upon  the 
trial,  evidence  was  offered  by  the  defendants  to  i^rove 
the  parol  agreement  alleged.  This  was  objected  to  by 
the  plaintiff,  upon  the  ground  that  a  day  or  two  after 
the  parol  agreement  was  made,  and  in  pursuance 
thereof,  the  defendants  signed  a  writing- upon  their 
lease,  as  follows:  "It  is  hereby  agreed  between  the 
subscribers  that  the  period  of  the  lease,  within  men- 
tioned, which  is  unexpired  on  the  first  day  of  May, 
1869,  is  hereby  canceled."  Plaintiff  released  the 
premises  to  other  parties,  and  defendants  surrendered 
the  same  to  the  new  tenants  on  or  about  May  1,  1869. 
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The  objections  were  overruled,  and  the  parol  evidence 
received. 

The  point  relied  upon  by  the  counsel  in  that  case 
was,  that  the  rules  of  evidence  did  not  exclude  proof 
of  consideration,  where  none  was  expressed.  The  con- 
sideration was  not  expressed,  the  time  of  moving  and 
mode  of  surrender  not  mentioned,  and  these  things 
were  provable  only  by  oral  evidence,  which  was  in  con- 
sequence admitted.  The  oral  evidence  did  not  alter  or 
vary  the  writing,  which  was  ambiguous  and  incomplete, 
until  rendered  plain  and  intelligible  by  the  oral  proofs. 

Messmore  v.  New  York  Shot  &  Lead  Company  (40 
N,  r.  422,)  is  as  to  the  damages  recoverable  upon  an 
executory  contract  left  uni)er formed,  and  contains 
nothing  whatever  that  is  pertinent  to  the  questions 
presented  by  the  case  under  consideration.  White's, 
Bank  of  Buffalo  v.  Myles  (17  Alb.  L.  J.  433)  was 
before  the  court  upon  the  construction  of  a  guaranty, 
and  the  court  held  that  parol  evidence  of  surrounding 
circumstances  was  admissible  to  show  whether  the 
instrument  was  to  apply  to  a  single  credit  or  was  to  be 
a  continuing  guaranty. 

In  Bookstaver  v.  Jayne  (60  JV.  Y.  146),  the  court, 
(near  the  bottom  of  p.  149)  says :  "  As  between  original 
j>arties  to  a  promissory  note,  proof  may  be  given  of  the 
consideration  and  the  facts  attending  the  execution 
and  delivery  of  such  note,  and  the  indorsing  of  the 
same,  which  are  not  inconsistent  with  the  instrumeni^ 
and  which  may  t^nd  to  show  that  it  has  been  diverted 
from  its  original  purpose,  or  that  there  is  a  failure  of 
consideration."  Again  (at  p.  160)  the  court  says : 
* '  While  this  parol  evidence  is  not  admissible  to  varj/  the 
effect  of  an  undertalcing^  or  merely  to  show  that  it  was 
to  be  renewed^  that  when  the  note  does  not  contain  the 
whole  contract,  and  is  made  in  pursuance  of  a  contract, 
it  is  competent  to  show  what  that  contract  was  and  the 
purpose  for  which  it  was  made."     While,  therefore, 
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a  party  is  not  precluded  from  proving  an  independent 
Gontract,  as  was  done  in  Batterman  v.  Pierce  and  Hope 
V.  Balen  {supra\  the  rule  is  not  carried  so  far  as  to 
permit  oral  evidence  ^'to  vary  the  effect  of  am,  under- 
taking^  or  merely  to  show  that  it  was  to  be  renewed.^ ^ 

Johnson  v.  Ha  thorn  (3  Keyes^  126)  was  an  action 
to  recover  damages  for  fraud  and  deceit,  and  the  court, 
as  in  like  oases,  admitted  proof  of  the  oral  understand- 
ing, so  that  the  fraud  perpetrated  by  the  writings 
might  be  exposed  and  proved ;  and  the  court  (at  p.  133) 
says:  "and  oral  evidence  was  properly  received  to 
show  the  terms  of  the  unwritten  contract,  and  to  ex- 
pose and  defeat  the  fraud,  attempted  to  be  practiced 
by  means  of  these  writings,  under  color  of  carrying  out 
his  original  agreement."  As  fraud  is  not  imputed  to  the 
plaintiff  herein,  the  exceptionable  rule  applied  to  the 
cade  last  referred  to  has  no  application  whatever  to 
this. 

Western  New  York  Life  Ins.  Co.  v.  Clinton  (66  N. 
Y.  331)  merely  holds  that  a  claim  against  sureties  is 
strictissimi  juris^  and  that  no  implications  are  to  be 
made  in  giving  construction  to  the  terms  of  a  contract 
not  clearly  embraced  within  the  language  used. 

Parsons  on  Contracts  (vol.  2,  m.  p.  p51,  553,)  lays  it 
down  as  follows :  '*  Where  the  language  of  an  instru- 
ment has  a  settled  legal  meaning,  its  construction  is 
not  ojydVL  to  evidence.  .  .  .  And  in  Massachusetts, 
one  who  puts  his  name  on  the  back  of  a  note  (not 
being  payee)  at  the  time  it  is  made,  is  not  permitted  to 
introduce  proof  that  his  contract  was  conditional  only 
.  .  .  Where  the  agreement  between  the  parties  is 
one  and  entire,  and  only  a  part  of  this  is  reduced  to 
writing,  it  would  seem  that  the  residue  may  be  proved 
by  extrinsic  evidence." 

This  is  undoubtedly  true,  where  the  parts  are  inde- 
pendent, so  that  they  harmoniously  fit  or  dovetail  into 
one  another  ;  but  where  the  written  contract  in  plain 
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language  says  one  thing,  oral  proof  will  not  be  allowed 
to  change  the  written  words  so  as  to  make  them  say 
and  mean  something  entirely  different. 

I  have  discovered  nothing  in  Bowen  v.  Bell  (20 
Johns.  338)  which  is  i)ertinent  to  the  question  under 
consideration. 

Renard  v.  Sampson  (12  If.  71  661, 566)  citing  McCul- 
lock  V.  Girard  (4  W<ish.  C.  Ct,  289),  Mowatt  v.  Lord 
Londesborough  (3  Ullis  <£•  B.  307),  holds :  "  There  is  a 
chiss  of  cases  where  a  subsequen  t  written  agreement  may 
co-exist  with  a  prior  verbal  or  written  one  relating  to 
the  same  subject.  This  is  the  rule  where  the  latter 
agreement  is  in  execution  of  some  distinct  and  separa- 
ble provision  of  the  earlier  one,  and  also  where,  though 
made  at  different  times,  they  are  both  intended  to  take 
effect  at  the  same  instant  and  to  constitute  different 
parts  of  the  same  arrangement.'' 

Benton  v.  Martin  (52  iV.  F.  570)  merely  holds  "that 
an  instrument  not  under  seal  may  be  delivered  upon 
conditions,  the  observance  of  which,  as  between  the 
parties,  is  essential  to  its  validity." 

The  defendants  at  the  trial  offered  to  prove  what  they 
called  ''conditions  upon  the  delivery  of  the  note,"  so 
as  to  make  the  ^bove  rule  applicable,  but  the  so-called 
conditions  were  nothing  more  nor  less  than  terms 
which  they  thought  to  impress  upon  or  add  to  the 
note  in  suit,  so  as  to  alter  and  vary  its  express  lan- 
guage, and  make  it  mean  something  different  from 
what  it  now  declares. 

This  was  not  permitted,  for,  as  was  said  in  Souverly 
V.  Arden  (1  Johns.  Ch.  253),  *'If  an  act  so  authentic 
can  be  impaired  by  mental  reservations,  at  the  time,  or 
by  subsequent  loose  and  idle  conversations,  there  would 
be  no  safety  in  ordinary  transactions,  and  no  certainty 
in  legal  solemnities." 

In  these  matters  the  thing  proposed  and  its  effect. 
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rather  than  the  name  by  which  it  is  called,  must 
ever  be  kept  in  mind.  Words,  phrases,  figures,  well- 
known  expressions,  dates,  and  the  like,  cannot  be  trans- 
formed at  pleasure. 

By  reducing  their  contract  to  writing,  the  parties  to 
it  must  *be  held  to  intend  that,  in  case  of  dispute,  the 
writing  shall  be  resorted  to  as  the  truthful  exponent  of 
their  agreement. 

The  frail  and  unreliable  memory  of  man  should 
never  be  allowed  to  supplant  and  contradict  the 
infallible  evidence  of  the  writing,  when  properly  exe- 
cuted, delivered  and  preserved,  and  its  language 
is  plain  and  unambiguous,  and  has  but  one  mean- 
ing. Parties  who  enter  into  contracts,  or  make  or 
accept  instruments,  are  supposed  to  know  the  force 
and  effect  of  the  words  they  employ,  of  the  precau- 
tions they  use,  and  of  the  provisions  which  they  make 
for  their  own  benefit,  or  permit  to  be  made  for  the  bene- 
fit of  others ;  and  it  is  but  reasonable  to  hold  that 
the  parties,  by  their  writings,  have  taken  the  care  to 
do  justice  to  themselves,  and  it  would  be  dangerous  to 
allow  them  to  be  changed  or  varied  afterwards  to  suit 
the  conflicting  recollection  of  oral  proof.  ''It  would 
be  inconvenient,"  said  one  of  our  old  books,  more  than 
one  hundred  and  fifty  years  ago  (5  Coke2Q^  a)  ''that 
matters  in  writing,  made  by  advice  and  on  considera- 
b  tion,  and  which  finally  import  the  certain  truth  of  the 

agreement  of  the  parties,  should  be  controlled  by  aver- 
ment of  the  parties,  to  be  proved  by  the  uncertain 
testimony  of  slippery  memory."  I  have  examined  all 
the  cases  cited  by  the  defendant's  counsel,  and  have 
extracted  from  and  commented  upon  each,  and  have 
failed  to  discover  one  which  goes  tb  the  extent  of  per- 
mitting the  proof  oflfered  by  the  defendants  in  the 
present  case.  The  reason  is  more  clearly  demonstrated 
in  the  many  cases  holding  that  contemporaneous  parol 

Vol.  I.— 18 
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Stipulations,  contradicting  or  varying  the  legal  effect  of 
an  instrument,  are  not  admissible  (Johnson  v.  Mcin- 
tosh, 31  Barb.  267).  The  following  may  serve  as  illus- 
trations :  Thus,  in  an  action  against  the  indorser  of  a 
t)ill  of  exchange,  parol  evidence  of  an  agreement  be- 
tween the  drawer  and  holder,  for  an  extension  of  time, 
was  excluded,  it  appearing  that  the  drawer  had  exe- 
cuted a  -mortgage  to  the  holder  to  secure  the  payment 
of  the  bill,  at  the  execution  of  which  the  alleged  agree- 
ment was  made ;  it  was  held  that  the  mortgage  niust  be 
taken  to  express  the  true  and  only  agreement  for  the 
payment  (Burbank  v.  Beach,  15  Barb.  326).  The 
court,  in  the  case  just  cited  (at  p.  332),  said:  ''The 
verbal  agreement  testified  to  by  Boyce,  that  the  time  of 
payment  of  the  bill  in  suit  should  be  extended,  was,  ac- 
cording to  his  testimony,  part  of  the  agreement  for  the 
mortgage,  and  made  at,  and  prior  to,  the  execution  of 
the  mortgage ;  and  it  is  a  fatal  objection  to  it  that  it 
contradicts  that  instrument.  The  mortgage  describes 
the  bill  in  suit ;  the  condition  of  the  mortgage  is,  that 
it  shall  be  paid  with  other  bills  and  sums,  and  author- 
ity is  given  to  sell  the  premises  in  case  default  shall  be 
made  in  payment  of  any  sum  secured.  It  contains  no 
provision  for  the  extension  of  the  time  of  payment  of 
any  paper.  According  to  the  mortgage,  no  other  time 
being  specified,  the  bill  was  to  be  paid  at  maturity, 
which  was  on  October  13,  1851,  and  the  mortgage  might 
have  been  enforced,  in  respect  to  it,  upon  its  non-pay- 
ment at  that  timd ;  but  according  to  the  verbal  agree- 
ment, the  time  of  payment  of  it  was  extended  to  Jan- 
nary  15,  1852.  The  mortgage,  then,  provided  for  its 
payment  at  one  time,  and  the  verbal  agreement  at  an- 
other. Here  is  a  direct  contradiction,  and  it  is  plain 
that  the  mortgage  must  be  taken  to  express  the  true 
and  whole  agreement  in  regard  to  the  time  of  pay- 
ment." 

Parol  evidence  of  an  agreement,  made  at  the  time 
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of  the  execution  of  a  promissory  note,  for  an  extension 
of  time  upon  the  note,  is  inadmissible  (Frost  v.  Everett, 
6  Cow.  497),  and  the  same  ruling  was  made  in  reference 
to  a  bond  (Martin  v.  Rapelye,  3  JSdw.  229).  So,  in 
regard  to  a  bond  and  mortgage  (Hunt  v.  Bloomer,  5 
Duer^  202),  and  where  a  bond  and  waiTant  of  attorney 
were  given  as  security  for  outstanding  notes,  on  terms 
specified  in  a  written  agreement  of  the  creditor,  a  con- 
temporaneous agreement  to  extend  the  time  for  pay- 
ment of  the  notes  was  not  permitted  to  be  proved  by 
parol  (Farmers'  &  Manufacturers'  Bank  v.  Whinfield, 
24  Wend.  419),  audit  has  been  held  that  where  a  prom- 
issory note  expresses  no  time  for  its  payment,  it  is 
in  law  payable  immediately,  and  parol  evidence  that  it 
was  intended  to  be  payable  at  a  future  day,  or  at  a 
different  place  from  that  at  which  it  was  drawn,  is  iir- 
admissible  (Thompson  v.  Ketcham,  8  Johns,  marg.  p. 
190 ;  Van  Allen  v.  Allen,  1  IliU.  524),  and  parol  evi- 
dence is  inadmissible  to  show  that  a  note,  absolute  in 
its  terms,  was  made  subject  to  a  condition,  no  fraud  or 
mistake  being  alleged  (Erwin  v.  Saunders,  1  Cow. 
249 ;  and  see  Payne  t?.  Ladue,  1  IliU,  IIG ;  Ely  v,  Kil- 
born,  5  Den.  514).  Parol  evidence  is  inadmissible  to 
show  that  a  promissory  note  was  to  be  paid  oat  of  a 
particular  fund,  and  that  in  a  certain  contingency,  the 
maker  was  to  be  liable  for  a  part  only  of  the  amount, 
because  such  evidence  would  substitute  an  entirely  dif- 
ferent agreement  for  the  vrritten  instrument  (Gridley 
T.  Dole,  4  N.  T.  486  ;  Lewis  v.  Jones,'  7  Bosw.  366). 

Parol  proof  of  acts  of  the  parties  under  a  contract 
clear  and  unambiguous  in  its  terms,  cannot  be  received 
to  control  the  construction  of  the  contract  (Norton  v. 
WoodruflP,  2  N.  T.  153 ;  Giles  v.  Comstock,  4  Id,  270 ; 
Clark  V.  Baird,  9  Id,  183 ;  Lawler  v.  Le  Roy,  2  Sand/. 
202),  so  that  the  evidence  as  to  the  proposed  oral  agree- 
ment was  properly  rejected,  and  the  acts  of  the  parties 
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were  immaterial,  as  the  contract  in  suit  was  clear  and 
unambiguous  in  its  terms. 

To  admit  oral  evidence  as  a  substitute  for  instru- 
ments, to  which,  by  reason  of  their  superior  authoritj'' 
and  permanent  qualities,  an  exclusive  authority  is 
given  by  the  parties,  would  be  to  substitute  the  infe- 
rior for  the  superior  degree  of  evidence,  conjecture  for 
fact,  and  presumption  for  the  highest  degree  of  legal 
authority ;  loose  recollection  and  uncertainty  of  mem- 
ory for  the  most  sure  and  faithful  memorials  which 
human  ingenuity  can  devise,  or  the  law  adopt ;  to  in- 
troduce a  dangerous  laxity  and  uncertainty  as  to  all 
titles  to  property,  which,  instead  of  depending  on  cer- 
tain fixed  and  unalterable  memorials,  would  thus  be 
made  to  depend  on  the  frail  memories  of  witnesses, 
and  to  be  iDerpetually  liable  to  be  impeached  by  fraud- 
ulent and  corrupt  practices  {Starkie  on  JEo.  9  ed, 
651). 

The  old  elementary  rule  is  still  in  force  and  ever 
will  be.  The  excei3tions  to  it  will  be  found  in  actions 
wherein  the  exception  allowed  was  necessary  in  further- 
ance of  justice,  and  geuemlly  in  cases  of  independent 
promises,  the  proof  of  which,  by  oral  evidence,  did  not 
at  all  "alter  or  vary  the  terms  or  legal  effect  of  the 
writing."  In  the  present  case,  however,  the  defendants 
undertook  by  parol  proofs  to  show  an  oral  agreement, 
made  prior  to  giving  the  note  in  suit,  that  the  note, 
although  for  $900,  payable  in  four  months,  was  in  fact 
an  instrument  on  which  only  8300  was  to  be  paid  at 
maturity,  and  that  the  balance  was  not  to  become  pay- 
able until  the  plaintiff  accepted  a  renewed  note  of  8000 
at  four  months  longer,  and  that  on  this  instrument  8300 
was  to  be  paid  at  maturity,  and  a  renewed  note  given, 
payable  at  four  months  from  that  time,  for  the  remain- 
ing $800  ;  and  all  this,  the  defendant's  counsel  contends, 
does  not  "alter  or  vary"  the  terms  or  legtil  effect  of 
the  $900  note  sued  on,  and  he  insists  that  the  authorities 
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from  which  I  have  cited  so  largely  sustain  his  claim.  lu 
this  I  am  compelled  to  differ  from  him  not  only  in  his 
understanding  of  the  rule,  but  in  the  interpretation  of 
the  varions  cases  he  cites.  If  a  written  security  can  be 
thus  transformed  by  oral  proofs,  writings  are  but  de- 
ceitful instruments,  which  may  represent  one  thing, 
and  at  the  same  time  mean  another.  A  note  payabld 
at  one  year  may  be  shown  by  oral  proofs  to  be  payable 
at  ten  or  any  other  number  of  years,  with  all  sorts 
of  conditions.  But  such,  fortunately,  is  not  the  law. 
In  Brown  v.  Spoflford  (6  Otto  [U.  S.']^  481),  the  court 
lays  down  the  rule  as  follows :  "Decided  cases  of  thje 
most  authoritatiye  character  have  determined  that 
parol  evidence  of  an  oral  agreement,  alleged  to  have 
been  made  at  the  time  of  the  drawing,  making,  or  in- 
dorsement of  a  bill  or  note,  cannot  be  admitted  to  vary, 
qualify,  contradict,  add  to,  or  subtract  from,  the  abso- 
lute terms  of  the  written  contract  (citing  Specht  tj. 
Howard,  16  Wall.  564).  In  the  absence  of  fraud,  ac- 
cident, or  mistake,  the  rule  is  the  same  in  equity  as  at 
law,  that  parol  evidence  of  an  oral  agreement  alleged 
to  have  been  made  at  the  time  of  drawing,  making,  or 
indorsing  a  bill  or  note,  cannot  be  permitted  to  vary, 
qualify,  or  contradict,  or  to  add  to  or  subtract  from, 
the  absolute  terms  of  the  written  contract  (citing  For- 
syth V.  Kimball,  91  U.  S.  291). 

"  Parol  evidence  of  an  agreement  made  contempo- 
raneously with  a  promissory  note  which  contains  an 
absolute  promise  to  pay  at  a  specified  time,  is  not  ad- 
missible in  order  to  extend  the  time  for  payment,  or  to 
provide  for  the  payment  out  of  any  particular  fund,  or 
in  any  other  way  than  that  specified  in  the  instrument, 
or  to  make  the  i)ayment  depend  upon  conditions  (citing 
Chitty  on  Contr.  10  ed.  99  ;  Abrey  o.  Cruz,  Law  Rep. 
5  C.  P.  41 ;  Allan  v.  Furbish,  4  Gray,  514 ;  2  Pars. 
Bills  and  Notes,  501)."  If  the  understanding  had  was 
that  the  $900  should  be  paid  in  the  manner  contended 
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by  the  defendants,  why  did  they  not  have  three  notes 
instead  of  one  ?  and  why  did  they  not  have  them  pay- 
able $300  at  four  months,  $300  at  eight  months,  and 
the  remaining  $300  at  twelve  months  i  It  could  have 
been  easily  done,  and  all  possibility  of  question  pre- 
vented. The  jDarties  did  not  see  fit  to  do  this ;  they 
elected  to  make  one  contract  for  $900,  and  that  payable 
at  four  months,  and  they  are  holden  in  law  to  have  in- 
tended just  what  the  writing  expresses. 

The  defendants'  counsel  claims  that  the  sureties 
were  entitled  to  show  the  consideration  which  induced 
them  to  become  parties  to  the  instrument  sued  upon. 

Perhaps  they  were,  for  they  were  allowed  by  the 
ruling  at  the  trial  the  liberty  of  proving  a  want  of  con- 
sideration, but  they  did  not.  The  answer,  however, 
satisfies  me  that  there  was  a  consideration.  The  sure- 
ties allege  in  effect  that  they  wanted  to  assist  Her- 
man Koehler,  the  principal,  in  getting  time  to  pay  his 
indebtedness  to  the  bank.  This  extension,  suspension 
or  forbearance,  furnished  a  good  consideration  for  the 
note  in  suit.  (For  illustrations  see  Thompson  v.  Gray, 
63  Me.  228 ;  Holy  worth  v.  Koch,  16  Am.  Law  Reg.  N. 
S.  148;  Burns  v.  Rowland,  40  Barl.  369;  Traders' 
Bank  v.  Bradner,  43  Id.  379  ;  Gary  v.  White,  7  Lans. 
4 ;  Putnam  v.  Lewis,  8  Johns.  389  ;  Pratt  v.  Coman,  37 
N.  T.  440 ;  5  Trans.  App.  334 ;  Fellows  v.  Prentiss,  3 
JDm.  512 ;  Place  v.  Mcllvain,  1  Daly,  270 ;  38  N.  T. 
99 ;  Millerd  v.  Thorn,  56  Id.  406 ;  Piatt  v.  Stark,  2 
JffiU.  401 ;  Smith  v.  Appelgate,  1  Daly^  93  ;  Hubbard 
V.  Gurney,  64  2V.  T.  466.)  It  is  clear  to  my  mind  that 
the  defendants  have  no  defense  to  this  action. 

The  second  objection  to  the  defense  pleaded  by  the 
defendants,  is  the  failure  of  the  defendants  to  keep 
their  tender  good  by  depositing  the  $300  cash  and  the 
$600  note  tendered,  into  court. 

The  general  rule  is,  that  the  tender  must  be  kept 
good  by  paying  the  amount  or  thing  tendered  into 
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conrt  (2  M  B.  Smith,  197 ;  25  How.  Pr.  464 ;  7  JioM. 
389 ;  21  JV.  Y.  343),  and  the  plaintiflf  is  in  any  event 
entitled  to  the  amount  tendered  or  paid  in  (1  Barb. 
115  \\E.D,  Smith,  498  ;  1  Wend.  191 ;  13  Id.  390). 

In  Becker  v.  Boon  (61  N.  Y.  317),  the  court  holds 
that  in  order  to  make  a  tender  before  suit  brought 
available,  the  defendant  must  pay  the  money  into 
court,  and  allege  the  fact  in  his  answer,  and  that  an 
answer  of  tender  omitting  this  allegation  is  not  waived 
by  going  to  trial  where  other  issues  are  presented  by 
the  answer.  The  court  says  (p.  322),  ''The  object  of 
payment  into  court  is  to  place  the  money  tendered 
where  the  plaintiff  is  sure  to  get  it.  It  then  becomes 
the  plaintiff's  money,  and  the  defendant  cannot  dis- 
pute his  right  to  it.  If  the  tender  be  established,  judg- 
ment goes  against  the  plaintiff,  and  he  takes  the  money 
tendered  for  his  claim,  and  the  defendant  recovers 
costs  of  the  action. 

"But  what  is  the  condition  of  the  plaintiff  here  ?  He 
has  been  defeated  in  the  action  because  the  tender  was 
made,  yet  he  has  no  means  to  enforce  the  recovery  of 
the  check  in  this  action.  The  provision  in  the  judg- 
ment, that  he  shall  receive  the  check,  cannot  be  enforced 
in  case  the  referee  has  parted  with  it,  or  is  unwilling  to 
deliver  it  to  the  plaintiff ;  and  before  delivery  to  the 
plaintiff,  the  drawers  may  withdraw  their  funds  from 
the  bankers,  and  the  check  may  thus  become  entirely 
worthless." 

Applying  the  rules  in  regard  to  tender  to  the  pres- 
ent case,  the  defendants  ought  to  have  deposited  the 
$300  cash  and  $600  note  in  court,  and  the  plaintiff  might 
have  gone  to  the  clerk's  office  and  taken  the  cash  and 
note.  The  plaintiff  might  have  used  the  cash,  and  at 
maturity  might  have  collected  the  note,  and  used  the 
proceeds,  because  the  thing  tendered  becomes  the  prop- 
erty of  the  plaintiff  absolutely  from  the  moment  of  the 
deposit. 
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If,  Upon  the  trial,  the  jury  had  found  the  tender 
and  deposit  sufficient,  the  verdict  would  necessarily 
have  gone  for  the  defendant. 

If,  on  the  other  hand,  the  jury  had  found  the  ten- 
der and  deposit  insufficient,  the  verdict  would  have 
gone  for  the  plaintiff  for  the  entire  amount  of  the 
claim,  and  the  deposit  would  have  been  credited  upon 
account  (Dakin  v.  Dunning,  1  Hill^  30).  There  was  no 
error,  therefore,  committed  upon  the  trial. 

The  two  objections  to  the  proposed  defense  were 
well  taken,  the  defendant's  proofs  were  properly  re- 
jected, and  the  defendant's  motion  for  a  new  trial  must 
be  denied. 

No  appeal  was  taken  from  this  decision. 

Id  Willse  v,  Whittaker  (11  Weeldy  Dig.  24),  the  accommodation 
indoreersof  a  note,  payable  on  its  face  one  day  after  date,  were  allowed 
to  show  that  they  indorsed  the  same  upon  the  express  agreement  that 
they  were  to  have  three  months  in  which  to  pay  it,  and  that  otherwise 
they  would  not  liave  indorsed  it.  Upon  appeal,  this  was  held  error. 
The  appellate  court  said:  '*The  agreement  given  in  evidence  was 
directly  inconsistent  with  and  affected  the  terms  of  the  note  (55  N,  Y. 
208;  t^  Id,  74;  Edwards  on  BilU^  148,  818).  The  defendants  might 
as  well  have  been  permitted  to  prove  that  their  agreement  was  to  pay 
$10  only,  instead  of  the  face  of  the  note,  i.  e.,  $230.  Nor  do  we 
think  that  the  alleged  agreement  was  n  distinct  and  separate  agree- 
ment, collateral  to  the  indorsement.  But,  if  made,  it  was  an  oral 
agreement,  varying  the  terms  of  the  written  contract  of  indorsement, 
and  should  not  have  been  received  in  evidence.  Judgment  reversed, 
and  new  trial  granted.^' 

In  Wilson  v.  Deen  (74  i\r.  T,  531),  it  was  held  that  where  a  lease  is 
in  writing,  the  rights  and  duties  of  the  parties  depend  upon  the  terms 
or  legal  intendment  of  the  lease  itself,  as  it  is  conclusively  presumed 
that  the  whole  engagement  is  embraced  therein.  The  rule  is  the  same 
in  equity  as  at  common  law ;  and,  in  the  absence  of  proof  of  fraud  or 
mistake,  the  contract  cannot  be  controlled  by  evidence  that  it  was  ex- 
ecuted on  the  faith  of  a  contemporaneous  or  preceding  oral  stipulation 
not  embraced  in  it ;  nor  can  it  be  set  aside  on  the  ground  that  such 
roral  stipulation  has  not  been  performed. 

Hoare  v.  Graham  (8  Campbetly  Nisi  Priu$,  57)  was  an  action  upon  a 
promissory  note  for  £4,500,  dated  October  19,  1810,  made  by  Gibbon 
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&  Boyce,  payable  to  the  defendants  two  months  after  date,  indorsed 
by  them  to  Grill  &  Soo,  who  indorsed  it  to  the  plaintiffs.  The  defense 
set  up  was,  that  the  note  had  been  drawn  as  a  collateral  secu- 
rity for  certain  advances  made  by  the  plaintiffs  to  Gnll  &  Son ;  that, 
at  the  framing  of  the  note,  the  defendants  refused  to  indorse  it,  unless 
the  plaintiffs  would  agree  that  it  should  be  renewed  when  it  became 
due ;  that  the  latter  acceded  to  this  condition ;  and  that  they  after- 
wards demanded  payment,  instead  of  calling  for  a  renewal.  Lord 
Ellbnbobough  said : 

**I  don^t  think  I  can  admit  evidence  of  this  sort.  What  is  to  be- 
come of  bills  of  exchange  and  promissory  notes,  if  they  may  be  cut 
down  by  a  secret  agreement  that  they  shall  not  be  put  in  suit  ?  The 
parol  condition  is  quite  inconsistent  with  the  written  instrument. 
This  purports  to  be  a  promissory  note,  payable  two  months  after  date. 
You  say  it  was  not  payable  at  the  end  of  that  time,  and  that,  when 
the  two  months  had  expired,  the  payees,  instead  of  the  money,  were 
to  have  another  promissory  note.  I  will  receive  evidence  that  the 
note  was  indorsed  to  the  plaintiffs  as  a  trust;  but  the  condition  for  a 
renewal  entirely  contradicts  the  instrument  which  the  defendants  have 
signed.  Such  an  agreement  rests  in  confidence  and  honor  only,  and 
is  not  an  obligation  of  law.  There  may,  after  a  bill  is  drawn,  be  a 
binding  promise  for  a  valuable  consideration  to  renew  it  when  due; 
but  if  the  promise  is  contemporaneous  with  the  drawing  of  the  bill, 
the  law  will  not  enforce  it.  Tliis  would  be  incorporating  with  a  writ- 
ten contract  an  incongruous  parol  condition,  which  is  contrary  to  first 
principles.     There  must  be  a  verdict  for  the  plaintiffs.*' 


UStxD  Sork  iHartnt  (ffottrt. 

General  Term — November,  1880. 

ALBERT  G.   WOODRUFF  againsi  DANIEL  Mo- 

GUIRE. 

Where  a  debtor,  who  is  arrested  under  an  irregular  execution,  enters 
into  a  stipulation  with  the  creditor  that  the  execution  be  set  aside, 
this  is  not  such  a  consent  on  the  part  of  the  creditor  to  let  the  debtor 
go  as  to  operate  as  a  satisfaction  of  the  judgment. 

This  was  an  appeal  from  an  order  at  special  term, 
directing  that  the  judgment  herein  be  marked  satisfied 
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of  record,  and  the  defendant's  sareties  released  from 
aU  liabiJity.     ' 

The  facts  were,  plaintiffs  had  a  judgment  against 
defendant,  against  whom  an  order  of  arrest  had  been 
granted  in  the  action.  Defendant  had  been  a  resident 
of  New  York  city.  Pending  the  action  he  removed  to 
Brooklyn.  Execution  was  issued  against  his  property 
to  the  sheriff  of  New  York  county.  None  was  issued 
to  Kings  county,  the  plaintiffs  being  ignorant  of  his 
change  of  residence.  Execution  was  then  issued  against 
his  body  to  the  New  York  county  sheriff,  under  which 
he  was  arrested.  Thereui)on  he  claimed,  through  his 
attorney,  that  his  arrest  was  irregular,  and  that  the 
execution  could  be  set  aside  under  section  1489  of  the 
Code.  He,  however,  filed  a  petition  under  the  Four- 
teen Day  Act  to  obtain  his  discharge  from  imprison- 
ment. In  those  proceedings,  plaintiffs  appeared  and 
made  objections.  Defendant  was  allowed  to  amend. 
An  order  for  his  discharge  was  gmnted,  which,  how- 
ever, the  sheriff  refused  to  recognize  as  valid.  There- 
upon a  stipulation  was  entered  into  between  the  parties 
to  the  suit  and  the  sureties,  that  the  order  of  discharge 
be  vacated,  the  Fourteen  Day  Act  proceedings  discon- 
tinued, the  body  execution  set  aside,  defendant  not  to 
sue  for  false  Imprisonment,  plaintiffs  not  to  issue  an- 
other execution  for  a  year.  On  that  stipulation  an 
order  was  entered. 

Thereafter,  defendant  and  the  sureties,  claiming  that 
this  stipulation  was  virtually  a  consent  that  an  impris- 
oned debtor  might  go  free,  and  under  the  authorities 
operated  as  a  satisfaction  of  the  judgment,  made  a 
motion  to  have  the  judgment  marked  satisfied  of  record, 
and  the  sureties  discharged  of  all  liability  and  their 
bond  canceled.  Their  motion  was  granted.  Plaintiffs 
appealed.  * 


John  Brooks  Leavitt^  for  the  appellant. 
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Oeo.  G.  DicJcsoTiy  with  Beach  &  Brown^  for  the  re- 
spondent. ' 

McAdaMj  J. — ^The  order  made  in  the  Fourteen  Day- 
Act  proceedings  discharged  the  defendant  from  impris- 
onment, but  left  the  creditor  free  to  pursue  all  the  or- 
dinary remedies  upon  his  judgment  (3  R.  8.  6  ed.  p. 
26,  §  12).  This  was  the  legal  status  of  the  parties  when 
the  consent  was  given,  providing :  1.  That  the  order 
made  in  said  proceedings  be  vacated,  and  the  proceed- 
ing itself  discontinued ;  2.  That  the  execution  issued 
against  the  defendant's  person  be  set  aside.  The  judge 
below  held  that  the  legal  effect  of  this  consent  not  only' 
accomplished  that  which  the  original  order  for  dis- 
charge contemplated,  but  goes  to  the  extent  of  satisfy- 
ing the  judgment  itself,  a  result  which,  under  the  statute 
cited,  did  not  follow  the  discharge.  The  legal  effect  of 
this  consent  on  the  relative  rights  of  the  parties  is, 
therefore,  the  question  presented  by  this  appeal,  and 
will  be  at  once,  considered. 

The  defendant  did  not  rest  upon  his  discharge,  the 
sheriff  having  refused  to  respect  it,  urging  grounds 
against  its  validity.  The  discharge  had  been  opposed 
by  the  plaintiff,  and  although  his  objections  were  over- 
ruled, his  right  of  appeal  remained,  and  if  the  objec- 
tions went  to  the  jurisdiction  of  the  officer  th^  sheriff 
might  have  been  liable  to  an  action  for  an  escape  if  he 
had  acted  on  the  order. 

At  all  events,  the  defendant  did  not  regard  his  po- 
sition as  impregnable.  The  plaintiff  had  like  fears 
about  the  regularity  of  the  execution  under  which  the 
defendant  was  held. 

The  defendant's  attorney  had  claimed  that  the  ir- 
regularity existed,  and  the  appeal  book  shows  that  the 
fact  was  as  claimed.  If  the  sheriff's  objections  respect- 
ing the  discharge  were  ascertained  to  be  well  founded, 
or  if  the  order  for  discharge  had  been  reversed  on  ap- 
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peal,  the  defendant,  having  received  no  benefit  from 
the  order,  might  have  been  relegated  back  to  the  attack 
upon  the  regularity  of  the  execution,  which  course 
would  have  been  open  to  him  with  every  assurance  of 
success.  Acting  upon  these  fears,  the  consent  was 
given,  the  discharge  was  vacated,  the  proceeding  itself 
was  abandoned,  and  the  execution  was  set  aside. 

The  fact  that  no  execution  against  the  property  of 
the  defendant  was  issued  to  and  returned  by  the  sheriff 
of  the  proper  county,  clearly  Appears  in  the  appeal 
book.  That  the  defendant  knew  of  and  claimed  that 
this  irregularity  existed  also  appears,  and  by  this  claim 
the  plaintiff  was  evidently  kept  in  terrorem.  There 
was  no  such  waiver  of  the  right  to  attack  the  execution 
as  left  the  plaintiff  free  from  peril.  A  void  or  voidable 
discharge,  or  an  order  f^e^tiiig  it  aside,  would  not  have 
precluded  the  defendant  from  attacking  the  execution 
on  account  of  its  infirmi' y.  It  was  oi^en  to  an  incura- 
ble objection,  and  success  would  have  attended  any  at- 
tack upon  it.  Such  being  the  case,  the  plaintiff,  under 
the  authority  of  Rowe  v,  Guilleaume  (15  Huti^  452), 
had  the  right  to  consent  to  do  that  which  the  court 
would  have  done  without  his  consent,  and  this  without 
satisfying  or  impairing  his  judgment,  or  the  remedies 
upon  it.  In  the  case  cited,  the  defendant  moved  to  set 
aside  the  execution  for  irregularity.  But  that  circum- 
stance does  not  render  the  rule  there  decided  inappli- 
cable here.  The  defendant  in  the  present  case  claimed 
that  the  irregularity  existed,  and  we  havo  been  unable 
to  discover  any  jM-jctic^l  distinction  between  a  case 
where  attention  is  called  to  the  iiTegularity  orally,  and 
another,  where  attention  is  called  to  the  same  defect  by 
written  notice. 

If,  in  the  latter  case,  the  creditor  may  consent  to 
correct  the  irregularity  without  impairing  his  rights, 
it  is  difficult  to  discover  why  he  may  not  in  the  former 
case  do  the  same  thing  without  producing  any  different 
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result.  This  conclusion  gives  effect  to  the  intention  of 
the  parties  as  expressed  in  their  written  stipulation;  it 
prevents  undue  advantage  by  the  one  party  litigant 
over  another ;  it  preserves  the  judgment  which  the  de- 
fendant's discharge  would  not  have  impaired,  and 
places  the  parties  where  they  expected  to  be  ^placed 
when  they  made  the  stipulation  which  has  occasioned 
this  appeal. 

The  fact  that  the  defendant  joined  in  the  consent  is 
an  indication  that  he  still  regarded  the  objection  to  the 
execution  so  open,  and  that  he  considered  his  right  to 
attack  it  as  unimpaired,  and  that  he  therefore  united 
in  the  request  that  it  be  set  aside.  This,  for  practical 
purposes,  may  be  regarded  as  equivalent  to  a  motion 
asking  the  relief  he  induced  his  adversary  to  grant. 

If  the  proper  execution  against  prox)erty  is  issued, 
and  a  new  execution  against  the  person  follows,  the 
defendant  may  apply  for  a  discharge  from  imprison- 
ment thereunder  according  to  the  statute  before  re- 
ferred to,  and  thus  the  parties  are  restored  to  all  their 
former  privileges,  without  doing  violence  to  the  princi- 
ples of  good  faith  which  should  characterize  every 
stipulation  made  in  the  course  of  a  judicial  proceeding. 
The  fact  that  defendant's  Sureties  may  have  become 
embarrassed  in  litigation,  or  in  liability  growing  out  of 
this  litigation,  is  matter  with  which  we  have  nothing  to 
do.  We  are  to  deal  with  the  record  and  the  parties  to 
it,  leaving  outside  questions  to  be  met  as  they  legiti- 
mately arise. 

Upon  the  grounds  stated  (and  without  entering  into 
a  discussion  of  the  general  rules  governing  voluntary 
consents  to  discharge  from  imprisonment,  which  are 
correctly  stated  in  the  opinion  of  the  learned  judge* 

*  The  s])ecinl  term  jud^c  lilcd  the  following  opinion: 

Hawes,  J. — The  briefs  of  counsel  submitted  on  the  part  of  both 
parties  in  this  action  cover  the  whole  range  of  decisions  upon  the 
questions  involved ;  but  I  am  inclined  to  think,  after  a  somewhat  care- 
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below),  the  order  appealed  from  will  be  reversed,  with 
costs. 

Sheridan,  J.,  concurred  ;  Shea,  Ch.  J.,  dissented. 

ful  cxanyDation  of  tho  case,  that  the  issue  is  a  comparatively  simple 
one.  The  conceded  facts  in  brief  show  that  plaintiff  obtained  a  judg- 
ment against  defendant,  issued  execution  against  bis  property,  and 
subsequently  against  his  person. 

That  the  defendant  raised  no  question  as  to  the  regularity  or  val- 
idity of  the  execution,  but  recognized  it  as  valid,  and  proceeded  to 
obtain  his  discharge  under  it  by  invoking. the  provisions  of  the  act  for 
the  release  of  insolvent  debtors,  and  in  these  proceedings  tlie  plaintiff 
joined,  and  availed  himself  of  all  the  rights  and  benefits  which  could 
accrue  to  him  by  virtue  of  them.  Upon  representation  on  the  part  of 
defendant  that  his  family  was  sick,  plaintiff  voluntarily  and  of  his 
own  accord  consented  to  the  entry  of  an  order  vacating  the  execution 
issued  against  the  person,  and  discharging  defendant  from  imprison- 
ment and  allowing  him  to  go  beyond  the  jail  limits,  stipulating,  how- 
ever, to  be  at  liberty  to  again  arrest  defendant  at  the  end  of  a  year, 
with  the  usual  stipulation  on  part  of  defendant  not  to  bring  an  action 
for  false  imprisonment.  The  defendant  and  his  sureties,  as  well  as 
plaintiff,  through  his  attorneys,  who  were  duly  authorized  to  act  in  his 
behalf,  joined  in  tho  stipulation.  At  the  expiration  of  the  year,  and 
acting  apparently  under  the  provisions  of  this  stipulation,  another  ex- 
ecution was  issued  by  plaintiff  to  Bernard  Reilly,  sheriff  of  the  county 
of  New  York,  against  the  person  of  defendant,  and  he  was  subse- 
quently surrendered  to  the  sheriff  by  his  bail  in  exoneration,  and  the 
motion  is  now  made  upon  these  facts  t^  set  aside  the  judgment  and 
discharge  defendant  fropa  custody. 

It  has  long  been  the  well-settled  law  of  this  State  as  well  as  of 
Englnnd,  that  if  a  debtor  taken  in  execution  is  discharged  with  the 
consent  of  the  plaintiff,  the  judgment  is  extinguished  and  the  debtor 
cannot  be  retaken.  This  principle  of  law  has  been  guarded  with  such 
jealous  care,  and  is  so  w^ell  established,  that  it  has  been  maintained 
even  in  cases  where  the  plaintiff  has  been  induced  to  grant  such  con- 
sent by  means  which  the  court  stamps  as  '*  scandalous^'  (Blackburn  o. 
Streford,  2  East,  243). 

So  far  as  the  defendant  is  concerned,  the  execution  against  his  per- 
son is  a  complete  satisfaction  of  the  debt,  and  the  United  States 
supreme  court,  in  Magniac  «.  Thomson  (15  How.  U.  S.  281),  declares 
that  *'the  taking  of  a  defendant's  person  under  a  ca,  na.  operates  as  a 
satisfaction  of  the  debt,  and  for  that  reason  deprives  the  creditor  of 
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all  recourse  to  the  lands  or  property  of  any  description  belonging  to 
the  debtor."  The  rule  I  understand  to  be  different  in  some  of  the 
Btates,  but  from  the  examination  of  the  cases  which  I  have  been  able 
to  consider,  I  think  that  the  law  as  laid  down  in  Magniac  v.  Thomson 
{tupra)  is  the  law  of  this  State,  subject,  of  course,  to  the  statutory 
exceptions.  The  very  right  which  the  statutes  confer  upon  a  plaint- 
iff, allowing  him  to  resort  to  defendant's  property  in  a  case  where 
the  imprisoned  debtor  dies  or  is  discharged  under  the  insolvent  law, 
demonstrates,  by  its  exceptional  character,  that  otherwise  the  general 
rule  prevails,  and  the  imprisonment  creates  a  satisfaction  of  the 
debt. 

I  am  aware  that  some  of  the  decisions  are  guarded  in  terms,  and 
speak  of  the  satisfaction  of  the  judgment  po  long  as  the  imprison- 
ment continues,  especially  in  cases  where  a  decision  upon  this  point 
was  not  essential  to  the  decision  of  the  makers  before  them.  But  I 
know  of  no  instance  where  the  rule  above  set  forth  has  been  departed 
from  in  this  State  when  the  question  has  been  fairly  presented.  The 
law,  moreover,  declares  that  ^^a  prisoner  shall  not  be  allowed  to  barter 
away  his  liberty."  **The  body  of  a  freeman,"  says  Chief  Justice  Ho- 
BABT,  ^*  cannot  be  made  subject  to  distress  or  imprisonment  by  con- 
sent, but  only  by  judgment;  and  when  the  law  has  duly  imprisoned 
a  prisoner  and  he  has  been  discharged  by  consent,  the  covenanting 
party  has  no  power  to  rearrest,  and  the  prisoner  will  not  be  allowed 
to  consent  to  such  action." 

It  is  the  economy  of  the  law,  and  is  supported  by  every  sentiment 
of  equity  and  fairness,  that  a  creditor  having  elected  this  supreme 
remedy,  and  taken  the  body  of  the  debtor,  shall  be  bound  by  his 
election,  and  if  he  consents  to  discharge  the  debtor  after  such  im- 
prisonment he  has  exhausted  all  the  remedies  which  the  law  has  given 
him.  In  Yates  o.  Van  Rensselaer  (5  Johns.  864),  the  plaintiff  agreed 
with  defendant  that  he  might  go  beyond  the  jail  liberties  on  the  de- 
fendant's consent,  under  seal,  that  he  would  remain  in  custody  of  the 
sheriff,  and  in  case  of  nn  escape  that  he  might  be  retaken  and  confined 
under  the  same  ca,  m.  or  a  new  one.  Tflc  defendant  violated  his  cov- 
enant, and  the  sheriff  retook  him  and  set  aside  the  writ,  dcclaiing 
that  the  "rule  of  law  upon  this  point  is  well  settled." 

The  court,  in  Cc)Oi)er  «.  Bigelow  (1  Caw,  56),  says:  **  The  bodies  of 
the  defendants,  Bigelow  and  Searles,  being  in  execution,  this  is,  in 
judgment  of  law,  a  satisfaction  of  the  debt." 

In  Tester  «.  Jackson,  the  court  says  that  a  capias  ad  satisfaciendum 
as  against  the  party  is  not  only  an  execution,  but  a  full  satisfaction  by 
force  and  act  and  judgment  of  law." 

In  Ransom  17.  Hayes  (9  C<nt.  138),  Judge  Woodworth  says:  **A 
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discharge  of  the  debtor  from  arrest  on  execution  by  the  creditors^ 
consent  extinguishes  the  judgment,''  and  cites  a  number  of  cases  in 
support  of  the  doctrine.  The  later  cases  support  the  rule  whenever 
the  question  is  fairly  presented.  But  it  is  suggested  by  the  counsel 
for  plaintiff  that  he  did  not  covenant  to  the  disciiarge,  but  merely  to 
the  entry  of  an  order,  and  that  his  discbarge  was  the  act  of  the  court; 
but  I  know  of  no  more  complete  or  expeditious  consent  to  the  dis- 
charge of  a  prisoner  than  tlie  consent  to  the  entry  of  an  order  dis- 
charging him,  or  what  is  tantamount  to  it. 

Plaintiff's  counsel  insists,  however — and  supports  his  view  with 
marked  ability — that  the  ruling  in  Kowe  e.  Guilliame  (15  Hun,  462), 
is  decisive  in  his  favor,  for  the  reason  that  it  now  appears  by  evidence 
taken  by  plaintiff  since  these  proceedings  were  instituted,  that  at  the 
time  of  issuing  the  execution  against  defendant's  property — to  wit, 
June  18,  1877 — the  defendant  was  a  resident  of  Kings  county;  and 
that  the  execution  against  the  person  was  therefore  irregular,  the  exe- 
cution against  the  property  not  having  been  issued  to  the  county  where 
defendant  resided.  Hence  the  plaintiff  claims  that  the  consent  signed 
byjiim  was  merely  a  consent  to  do  wiiat  the  court  would  du  of  its 
own  motion,  and  that  the  ruling  in  Rowe  v.  Guilliame  is  in  point. 
There  are  a  number  of  objections  to  tliis  theory.  The  evidence  upon 
this  point  is  of  the  most  general  character,  defendant's  wife  stating 
in  her  affidavit,  dated  Fel)ruary  18, 1880,  that  ''we  had  lived  at  150 
York  street,  Brooklyn,  about  five  years,"  whereas  defendant  had 
sworn  on  his  examination  under  the  Fourteen  Day  Act  proceedings 
that  he  resided  in  Desbrosses  street.  New  York  city,  and  the  presump- 
tion is  certainly  in  favor  of  his  being  a  resident  of  New  York  city  for 
the  purposes  of  that  proceeding.  Tlie  execution  was  issued  June  18, 
1877,  and  was  properly  issued  to  the  county  of  New  York  at  that 
time,  wherever  defendant  resided,  as  the  amendment  to  the  Code  did 
not  take  effect  till  September  1, 1877;  and  whether  it  became  necessary 
to  issue  another  execution  in  Kings  county,  even  on  the  supposition 
that  defendant  resided  there,  I  will  not  now  decide,  as,  in  my  view  of 
the  case,  it  is  wholly  immaterial. 

The  ruling  in  RowetJ.  Guilliame  is  based  upon,  an  entirely  different 
principle.  The  defendant  having  been  arrested,  noticed  a  motion  to 
set  aside  the  execution,  as  no  order  of  arrest  had  been  previously 
granted,  and  the  case  was  not  one  in  which  ea.  sa,  could  issue  without 
such  a  prior  order.  Upon  this  state  of  facts  the  plaintiff,  after  the  ser- 
vice upon  him  of  a  notice  of  motion  to  set  aside  the  execution,  con- 
sented to  his  discharge.  In  the  opinion  Judge  Daniels  says:  *'The 
defendant  did  not  acquiesce  in  his  liability  to  arrest  upon  the  execu- 
tion," and  denies  the  motion  virtually  upon  the  theory  that  it  was  no 
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consent  on  the  part  of  the  plaintiff,  but  *' was  induced  liy  the  hostile 
acts  of  drfend.'ints." 

Ill  otiier  words,  the  discharge  was  procured  by  defcMidant,  an<l  ns 
the  defect  appeared  upon  tlie  face  Of  the  record,  the  motion  virtually 
prevailed  by  operation  of  law  and  not  by  consent.  Such  stems,  at 
least,  to  be  the  tlieory  upon  wiiicii  the  decision  rests.  It  may  be  said 
that  this  is  a  refinement  of  lunguuge.  That  the  act  on  the  part  of  de- 
fendant was  not  such  as  to  make  the  consent  other  than  a  voluntary 
one,  in  the  strictest  construction  of  the  terra.  That  it  would  not  of 
necessity  follow  that  the  order  entered  by  consent  was  one  which  the 
court  would  have  made,  and  that,  in  short,  any  consent  given  by 
plaintiff  to  a  discharge  would  be  no  consent  if  any  irregularity  should 
hereafter  appear,  which  the  court  might  determine  to  be  such. 

Now,  I  am  frank  to  admit  that  the  decision  in  Rowe  v.  Guilliame 
comes  very  near  to  a  modification  of  the  rule  in  any  fair  construction 
of  the  opinion;  yet  the  facts  which  apparently  controlled  the  learned 
judge  in  that  case  are  so  diffei'ent  from  those  presented  in  the  case  at 
t>ar  as  to  relieve  me  from  any  embarrassment,  and  prevent  any  further 
expression  of  my  views  in  regard  to  it. 

The  defendant  in  this  case  took  no  hostile  action  in  reference  to 
the  execution,  but,  on  the  cootniry,  fully  acquiesced  in  it,  and  pro- 
ceeded to  take  advantage  of  it  by  entering  upon  proceedings  to  ob- 
tain his  release,  in  which  proceedings  the  plaintiff  participated,  and 
derived  all  the  advantages  possible  from  them.  As  between  the  par- 
ties, the  execution  wa3  valid,  and  for  aught  that  appears,  it  was  valid 
as  between  all  ()er8on3.  In  any  event,  its  validity  has  never  been  ques- 
tioned— except  as  it  incidentally  appears  upon  this  motion.  No  action 
was  taken  by  defendant  to  induce  plaintinE  to  consent  to  his  discharge, 
and  his  assent  was  as  complete  and  voluntary  as  can  well  be  imagined. 
Under  such  circumstances,  I  know  of  no  good  reason  why  the  general 
rule  of  law  so  long  settled  in  this  State  should  not  prevail. 

The  judgment  is  vacated,  defendant  discharged  from  custody,  and 
sureties  released,  with  costs  of  motion  to  defendant. 

For  the  general  rule  governing  these  cases,  see  60  Barb,  838. 

Vol.  L— 19 
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WITNESSES 

AS  AFFECTED  BY  THEIR  WANT  OF  RELIGIOUS  BELIEF. 

No  witness  to  be  excluded  on  that  grronnd. 

The  rale,  that  all  witnesses  wlio  are  examined  upon 
any  trial,  civil  or  criminal,  must  give  their  evidence 
under  the  sanction  of  an  oath,  is  laid  down  by  some 
of  our  earliest  writers,  and  appears  to  have  been  of 
universal  application  except  in  the  cases  in  which  a 
solemn  affirmation  has  been  allowed  by  statnte  to  take 
the  place  of  an  oath.  A  witness,  in  taking  an  oath, 
must  be  understood  to  make  a  formal  and  solemn  ap- 
peal to  the  Supreme  Being  to  witness  the  truth  of  the 
evidence  which  he  is  about  to  give,  and  further,  to 
invoke  divine  vengeance  on  his  head,  if  what  he  shall 
say  be  false.  The  particular  form  or  ceremony,  which 
is  quite  distinct  from  the  substance  of  the  oath  itself, 
varies  in  different  countries,  and  according  to  different 
forms  of  religion.  In  England  and  America,  the  cus- 
tomary form  in  which  an  oath  is  administered  to  Chris- 
tians consists  in  calling  upon  the  witness  to  declare 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
as  he  may  be  helped  by  God,  and  requiring  him  to 
touch  with  his  right  hand  and  to  kiss  the  Gospels. 

The  rule  of  our  law,  therefore,  is,  that  witnesses 
may  be  sworn  according  to  the  peculiar  ceremonies  of 
their  own  religion,  or  in  such  manner  as  they  consider 
binding  on  their  consciences.  '  Jews  have  accordingly 
been  sworn  in  our  courts  from  a  very  early  period  on 
the  Pentateuch,  and  they  take  the  oath  with  the  head 
covered.  A  Mohammedan  is  sworn  on  the  Koran.  The 
deposition  of  aGentoo  has  been  received,  who  touched 
with  his  hand  the  foot  of  a  Brahman.     A  Chinese  has 
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been  sworn  by  the  ceremony  of  his  breaking  a  saucer, 
and  declaring  that  if  he  did  not  speak  the  truth  his 
soul  would  be  cracked  like  the  saucer.     Scotch  Cove- 

'  nanters  and  members  of  the  Kirk  have  been  allowed 

to  take  the  oath,  by  holding  up  their  hands  and  kiss- 
ing the  book  (1  PldUips  on  Ev.  4  Am.  ed.  17).  What- 
ever be  the  form  the  meaning  of  the  oath  is  the  same. 

I  In  People  v.  Cook,  a  contested  election  case  (14  Barb. 

309),  Mason,  P.  J.,  said:  "It  appears  that  two  chal- 

!  lenged  voters  were  sworn  in  the  Second  District  of  the 

Fourteenth  Ward,  upon  Ollendorff's  French  Grammar, 
and  in  the  Western  District  of  the  First  Ward  of  the 

i  City  of  New  York,  three  challenged  voters  were  swora 

I  upon  Watts'  Psalms  and  Hymns."     The  court  sai^l: 

The  common  law  doctrine  is.  that  an  oath  taken  in 

I 

I  any  form  to  which  the  affiant  assents,  and  by  which 

he  intends  to  be  bound,  is,  if  administered  by  a  com- 
petent tribunal,  a  valid  oath  (citing  Whart.  Am,  Orim, 
Law,  185 ;  16  Pick.  156 ;  Roscoe  Grim.  Eo.  130,  ed. 
1846  ;'6  Carr.&P.  671 ;  CowenA  H.  Notes,  705,  n.  494). 
It  is  said,  however, that  our  statute  (2  R.  8.  407,  §  82)  has 
prescribed  the  form  of  administering  the  oath ;  and 
that  it  requires  all  persons  to  be  sworn,  by  laying  their 
hands  upon  and  kissing  the  Gospels,  unless  the  witness 
expresses  a  diflferent  desire.  It  was  held,  however,  in 
the  case  of  State  v.  Whittenhurst  (2  Hawk,  458),  that 
any  form  pointed  out  by  the  witness  is  binding,  and 
he  may  be  indicted  for  perjury  upon  it ;  and  they 
add,  '*  so  he  may,  though  he  omit  to  make  known  his 
scruples  of  conscience,  and  be  sworn  in  the  common 
law  form,  or  any  other  binding  form."  They  add,  "  by 
submitting  to  be  sworn  in  the  common  law  form,  be 
makes  his  election,  and  is  estopped  to  set  up  his 
scruples  (citing  Cow.  &  H.  705).  It  is  also  saifi,  in  the 
case  of  Rex  n.  Brodribb  (6  Oarr.  <&  P.  671),  that  if 
the  oath  be  administered  as  binding,  and  was  so  re- 
ceived by  the  party,  it  is  equally  within  the  statute 
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against  perjury,  whether  the  book  on  which  he  was 
sworn  was  a  Testament  or  not.  The  oaths  were  there- 
fore held  valid,  and  the  decision  was  affirmed  by  the 
court  of  appeals  (8  iT.  F.  67).  The  court  of  appeals 
said  (page  84).  ''The  oath,  though  irregularly  admin- 
istered, was  a  valid  oath.  If  the  party  taking  ifc 
makes  no  objection  to  the  mode  of  administering  it  at 
the  time,  he  is  deemed  to  have  assented  to  the  partic- 
ular  form  adopted,  and  is  liable  to  all  the  consequen- 
ces of  perjury,  as  if  it  had  been  administered  in  strict 
conformity  to  the  statute." 

Thus  much  for  the  form  of  the  oath*and  the  mode 
of  administering  it.  Next  for  its  binding  effect  on 
the  conscience.  Under  the  rule  of  the  common  law, 
atheists  and  such  infidels  as  did  not  profess  any  relig- 
ion that  could  bind  their  consciences  to  speak  the  truth, 
were  excluded  from  being  witnesses  {lb.).  The  evi- 
dence of  Quakers  and  members  of,  other  sects  who 
refused  to  take  a  formal  oath  in  any  shape,  was  for  a 
long  time  held  inadmissible.  This  disability  has  now 
been  entirely  removed  by  the  Legislature,  and  Quakers 
and  Moravians  are  now  allowed  to  give  evidence  upon 
their  solemn  affirmation  in  all  cases,  criminal  as  well 
as  civil.  The  extent  to  which  the  common  law  rule 
was  carried  is  illustrated  by  a  brief  reference  to  the 
authorities. 

In  the  case  of  Jackson  v.  Gridley  (18  Johns.  103),  it 
was  proved  that  a  person  offered  as  a  witness  had, 
within  three  months  before  the  trial,  often,  delib- 
erately and  publicly  declared  his  disbelief  in  the  ex- 
istence of  a  God,  and  a  future  state  of  rewards  and 
punishments;  and  the  rule  adopted  by  the  court  was, 
that  all  who  did  not  believe  in  a  God,  or  if  they  did, 
did  not  think  that  he  would  either  reward  or  punish 
them  in  the  world  to  come,  were  incompetent  wit- 
nesses in  any  case,  or  under  any  circumstances,  because 
an  oath  could  not  be  any  tie  or  obligation  upon  them.  In 
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a  subsequent  case  (Butts  v.  Suartwood,  2  Cow.  431),  the 
plaintiff  proved  his  cause  of  action  by  one  Piper,  who 
was  objected  to  as  incompetent,  on  the  ground  of  his 
infidelity.  A  witness  testified  that  he  had  heard  him 
frequently  declare,  "that  he  did  not  believe  in  the  Bible 
more  than  any  other  history ;  and  that  he  would  as 
soon  swear  by  the  uplifted  hand  as  upon  the  book  : 
but  he  at  the  same  time  declared  that  he  believed  in 
the  Deity,  and  in  the  doctrine  of  universal  salvaticm,  and 
that  he  considered  some  part  of  the  Bible  as  the  word 
of  Grod."  The  justice  decided  that  he  was  a  competent 
witness,  and  he  was  sworn  and  examined  accordingly. 
The  supreme  court  upon  appeal,  per  Sutherland,  J., 
held  that  "  The  proper  test  of  a  witness's  competency 
on  the  ground  of  his  religious  principles  is  whether  he 
believes  in  the  existence  of  a  God  who  will  punish 
him  if  he  swears  false.  There  is  no  evidence  in  this 
cose,  to  show  what  precise  creed  is  embraced  in  the 
doctrine  of  universal  salvation.  But  I  do  not  under- 
stand all  those  who  bold  that  doctrine  to  deny  all 
future  i)unishment.  Some  only  deny  the  duration  of 
those  punishments  to  be  eternal.  If  this  is  a  true 
exposition  of  their  faith,  then  the  witness  comes  within 
the  rule.  For  aught  that  appears  he  believed  in  the 
existence  of  a  God  and  a  future  state  of  rewards  and 
punishments.  He  was  therefore  properly  admitted.  " 
In  People  v.  Matteson  (2  Cow.  433,  note),  Wal- 
woKTii,  Circuit  Judgf*,  held  that  if  the  witness  believes 
that  he  will  be  punished  by  his  God,  even  in  this  world, 
if  he  swears  falBely,  there  is  a  binding  tie  upon  his 
conscience  and  he  must  be  sworn;  and  that  the 
strength  or  weakness  of  that  tie  is  only  proper  to  be 
taken  into  consideration  in  deciding  upon  the  degree 
of  credit  whicli  is  to  be  given  to  his  testimony ;  that  it 
is  a  question  as  to  his  credibility  and  not  as  to  his 
competency.  In  a  supplementary  note  published  at 
jjage  672  of  the  same  book  (2  Cow.),  Williams,  Circuit 
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Judge,  held  tliat  under  this  rule  a  Universalis!  was  a 
comi:)etent  witness.  In  Wakefield  v.  Ross  (6  Mas.  16, 
18,  19,  note),  it  appeared  that  one  witness  had  often 
declared  he  did  not  believe  in  the  existence  of  a  God 
or  a  future  state;  another  had  declared  that  he  did 
nor  believe  in  the  latter,  had  read  Tom  Paine' s  works, 
and  did  not  know  whether  he  (the  witness)  believed 
anything.  Story,  J.,  rejected  both  as  incompetent. 
The  Revised  Statutes  (see  Second  Edition,  published 
in  1836,  pp.  328,  329,  §§  102-110;  Sixth  Edition, 
published  1875,  pp.  692,  693,  §§  114-122)  contain  the 
following  provisions  in  regard  to  the  administration  of 
oaths  and  affirmations : 

**  §  102.  The  usual  mode  of  administering  oaths  now 
practiced,  by  the  person  who  swears,  laying  his  hand 
upon  and  kissing  the  Gospels,  shall  be  observed  in  all 
cases  in  which  an  oath  may  be  administered,  according  to 
law,  except  in  the  cases  hereinafter  otherwise  provided. 

"  §  103.  Every  pei-son  who  shall  desire  it,  shall  be 
permitted  to  swear  in  the  following  form:  'You  do 
swear  in  the  presence  of  the  everliving  God  ;'  and 
while  so  swearing,  such  person  may  or  may  not  hold 
up  his  hand,  in  his  discretion. 

''  §  104.  Every  person  who  shall  declare  that  he 
has  conscientious  scrnples  against  taking  any  oath, 
or  swearing  in  any  form,  shall  be  permitted  to  make 
his  solemn  declaration  or  affirmation  in  the  following 
form.  '  You  do  solemnly,  sincerely  and  truly,  declare 
and  affirm.' 

*'  §  105.  Whenever  the  court  before  which  any  person 
shall  be  offered  as  a  witness,  shall  be  satisfied  that 
such  i>erson  has  any  peculiar  mode. of  swearing  con- 
nected with,  or  in  addition  to,  the  laying  of  his  hand 
upon  the  Gospels  and  kissing  the  same,  which  is  more 
solemn  and  obligatory  in  the  opinion  of  such  person, 
the  court  may,  in  its  discretion,  adopt  such  mode  of 
swearing  such  person. 


CITY  COURT  REPORTS.  296 

Judicial  Oaths  and  Competency  of  Witnesses. 

**§  106.  Every  person  believing  in  any  other  than 
the  Christian  religion  shall  be  sworn  according  to 
the  peculiar  ceremonies  of  his  religion,  if  there  be  any 
such  ceremonies,  instead  of  any  of  the  modes  herein  • 
before  prescribed. 

"  §  107.  Every  person  believing  in  the  existence  of 
a  Supreme  Being  who  will  punish  false  swearing, 
shall  be  admitted  to  be  sworn,  if  otherwise  competent. 

"108.  No  person  shall  be  required  to  declare  his 
belief  in  the  existence  of  a  Supreme  Being,  or  that  he 
will  punish  false  swearing,  or  his  belief  or  disbelief,  of 
any  other  matter,  as  a  requisite  to  his  admission  to  be 
sworn  or  to  testify  in  any  case.  But  the  belief  or 
unbelief  of  every  person  offered  as  a  witness,  may  be 
proved  by  other  and  competent  testimony. 

'*§  109.  But  the  last  section  shall  not  be  construed 
to  prevent  any  court  before  whom  an  infant,  or  a 
person  apparently  of  weak  intellect  shall  be  produced 
as  a  witness,  from  examining  such  person,  to  ascertain 
his  capacity,  and  the  extent  of  his  religious  and  other 
knowledge ;  nor  shall  it  be  construe^  to  prevent  a 
court  from  inquiring  of  any  person  what  are  the  pecu- 
liar ceremonies  observed  by  him  in  swearing,  which 
he  deems  most  obligatory. 

''§  110.  In  all  cases  in  which  an  oath  or  affidavit  is 
required  or  authorized  by  law,  the  same  may  be  taken  in 
any  of  the  forms  in  this  article  prescribed,  in  the  several 
cases  hereinbefore  specified,  and  every  person  swear- 
ing, affirming  or  declaring  yi  any  such  form,  or  in  any 
form  authorized  by  law,  shall  be  deemed  to  have  been 
lawfully  swom,  and  to  be  guilty  of  perjury  for  cor- 
ruptly or  falsely  swearing,  affirming  or  declaring  in  any 
such  form,in  the  same  manner  as  if  he  had  sworn  by  lay- 
ing his  hand  upon  the  Gospels,  and  kissing  the  same."* 

*  Tiicse  statutory  provisions  have  been  saperseded  by  those  of  simi- 
lar tenor,  slightly  varied,  which  will  be  found  in  the  Code  of  Civ.  Pro. 
§§845-851. 
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Notwithstanding  the  provisions  of  the  statute,  as 
well  as  of  the  State  constitutions  of  1777  and  1821,  the 
courts  clung  tenaciously  to  the  old  English  common 
law  rule  as  to  competency,  which  excluded  disbelievers 
from  the  witness-stand.  The  constitutional  conven- 
lion  of  1846  evidently  determined  to  alter  this  rule, 
by  introducing  into  the  fundamental  law  of  the  State  a 
provision  providing  that  no  person  should  be  rendered 
incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief.  The  history  of  this  clause 
in  the  convention  shows  the  construction  put  upon  it 
by  the  convention  itself.  Early  in  the  session  (June 
12)  standing  committees  were  appointed,  of  which  a 
committee  ''  on  the  rights  and  privileges  of  the  citizens 
of  this  State"  was  one. 

On  June  15,  Mr.  Cornell,  a  blacksmith  of  New  York, 
offered  the  following  resolution,  which  was  adopted: 
^'  Hesolved,  That  it  be  referred  to  the  committee  on 
the  Rights  and  Privileges  of  Citizens  of  this  State,  to 
inquire  into  the  expediency  of  making  constitutional 
provision  to  secure  the  practical  enjoyment  of  perfect 
liberty  of  conscience,  opinion  and  belief  to  all  persons 
within  the  jurisdiction  of  this  State,  and  to  prohibit  all 
political  and  civil  disabilities  on  account  thereof  or  in 
connection  therewith." 

On  August  8,  the  report  of  this  committee  was  under 
discussion. 

Mr.  Cornell  moved  that  the  whole  of  section  6  of 
the  old  constitution  (being  the  same  as  it  now  stands, 
but  without  the  witness  clause)  be  stricken  out,  and 
the  following  be  inserted  in  lieu  thereof,  to  wit :  ''  The 
mind  being  by  nature  free,  all  men  have  an  inherent, 
inalienable  and  indefeasible  right  to  the  full  and  free 
exercise  of  the  faculties  thereof,  and  to  form,  hold  and 
utter  opinions  upon  all  subjects.  The  free  exercise  and 
enjoyment  of  religious  profession  and  worship,  without 
discrimination  or  preference,  shall  not  be  infringed ; 
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but  no  man  shall  be  compelled  to  afctend  or  support 
any  religious  worship,  place  or  ministry,  of  any  name, 
nature  or  description  whatever,  except  to  fulfill  a  con- 
tract to  give  pecuniary  suj)port,  voluntarily  and  freely 
made ;  nor  enforced,  restrained,  molested  or  burdened 
in  mind,  body  or  goods ;  nor  otherwise  suffer  on  ac- 
count or  in  consequence  of  any  creed,  opinion  or  belief, 
touching  matters  of  religion,  philosophy  or  other  sub- 
jects ;  nor  shall  the  same  in  any  wise  diminish,  enlarge 
or  affect  his  political  or  civil  capacity,  competency  or 
duty.  But  the  liberty  of  conscience,  hereby  secured 
to  all  mankind  within  this  State,  shall  not  be  so  con- 
strued as  to  excuse  acts  ,of  licentiousness  or  justify 
practices  inconsistent  with  the  peace  and  safety  of  this 
State." 

This  was  negatived,  evidently  for  the  reason  that  it 
was  too  lengthy  and  inappropriately  expressed  to  be- 
come a  constitutional  provision. 

Thereupon  Mr.  Moses  Taggart,  a  distinguished  law- 
yer from  Genesee  county,  moved  to  insert  after  the 
word  "mankind"  the  following:  "And  no  person 
shall  be  deprived  of  any  right  or  provision,  or  ren- 
dered incompetent  as  a  witness,  on  account  of  his 
religious  belief  or  unbelief." 

Mr.  Taggart  exphiined  that  his  main  object  was  to 
abolish  the  law  w^hich  declared  persons  holding  certain 
opinions  incompetent  to  be  witnesses  ;  that  he  desired 
to  see  such  objections  apply  to  the  credibility,  not  the 
competency,  of  the  witness ;  that  this  matter  had  been 
left  to  the  Legislature  for  two  hundred  years,  and  they 
had  failed  to  attend  to  it.  After  a  short  discussion 
this  amendment  was  adopted  {Argus  Report^  p.  430). 

On  October  5  (p.  408),  the  matter  came  up  for  final 
revision,  and  the  report  proceeds  :  "  Mr.  Taggart  then 
offered  his  amendment,  to  add,  after  the  word  'man- 
kind '  the  words :     '  And  no  man  shall  be  deprived  of 
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any  rights  or  be  rendered  incomi>etent  to  be  a  witness 
on  account  of  liis  opinions  on  religious  belief.'  " 

Mr.  Taggart  spoke  briefly  in  favor  of  his  amend- 
ment. 

Mr.  George  A.  Simmons,  a  lawyer  from  Essex  coun- 
ty, opened  the  debate.  He  thought,  "A more  danger- 
ous idea  could  not  be  spread  through  the  State  than 
tliat  a  witness  was  to  lie  tolerated  who  was  a  disbeliever 
in  the  existence  of  a  Supreme  Being,  and  his  moral 
government  to  jjunish  false  swearing."  He  proceeded 
and  stated  all  of  the  well-known  arguments  on  that 
side  of  the  question.  '*It  was  unsafe."  "All  civilized 
nations  had  adopted  the  rul^."  "It  would  abolish  all 
oaths,  civil  as  well  as  judicial,"  &c.  "It  was  better  to 
leave  the  matter  as  it  was,"  or  "  leave  it  to  the  Legisla- 
ture." 

Mr.  Arphaxad  Loomis,  a  lawyer  of  Herkimer  county, 
and  Mr.  Horatio  J.  Stow,  a  lawyer  from  Erie  county, 
strongly  advocated  Mr.  Taggart' s  amendment.  As 
lawyers,  they  referred  to  cases  showing  that  the  old 
law  worked  manifest  injustice,  and  was  not  even  a  good 
practical  test  of  credibility  ;  that  to  make  it  a  matter  of 
competency,  i.  e.,  exclusion,  worked  an  in  jury  not  only 
to  the  persons  excluded,  but  might  to  any  citizen  of 
the  State,  or  the  State  itself  having  need  of  their  testi- 
mony, even  in  cases  of  life  or  death.  This  exclusion 
was  as  dangerous  as  those  for  color  or  Sex,  which  had 
been  abolished.  They  declared  the  practices  under 
the  old  law  as  entirely  hostile  to  liberty  of  conscience, 
which  was  a  mockery  in  this  State  with  the  old  laws 
in  the  books.  Their  statements  were  short,  but  some 
of  them  were  practical  and  able. 

Mr.  Simmons  was  still  unconvinced. 

Mr.  Taggart  replied  to  the  gentleman  from  Essex, 
and  asked  how  much  less  was  a  man  to  be  believed 
that  honestly  avowed  his  disbelief,   than  a  hypocrite 
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who  assumed  this  belief  to  gain  credibility?  He  also 
referred  to  the  the  United  States  Constitution  (art.  6, 
Bubd.  3),  which  provided  that  there  should  be  no  test 
of  religious  belief.  He  said  the  Chief  Judge  on  the 
bench  may  have  no  religions  belief.  He  may  be  a 
perfect  infidel,  and  he  is  not  disqualified  ;  but  let  him 
be  called  as  a  witness  to  give  testimony  in  a  court,  and 
his  unbelief  would  exclude  him.  He  believed  that 
neither  religion  nor  the  religious  community  longer  de- 
sired this  test.  He  had  never  known  the  question 
raised  during  his  practice  but  once,  and  he  trusted  he 
should  never  see  it  raised  again..  Whether  the  witness 
believed  in  a  Supreme  B^ing  or  had  any  belief  on  that 
subject,  if  there  was  anything  in  this  affecting  his  cred- 
ibility, let  it  go  to  the  jury.  Let  it  go  to  his  credit  and 
not  to  his  competency." 

Mr.  Henry  C.  Murphy,  lawyer  from  Kings  county, 
moved  to  amend  the  amendment  by  adding  as  follows : 
"But  evidence  may.be  given  as  to  the  belief  or  disbe- 
lief of  the  witness  in  the  obligation  of  an  oath,  and  the 
ground  of  such  belief  or  disbelief,  in  order  to  enable 
the  jury  to  judge  of  his  credibility."  This  amendment 
was  negatived  by  a  vote  of  twelve  ayes  to  ninety-two 
nays. 

The  Taggart's  amendment  was  then  carried  by  a  vote 
of  ayes  sixty- three,  nays  forty-six.  The  section  contain- 
ing the  witneds  clause  was  then  adopted,  in  the  follow- 
ing words.  "  The  free  exercise  and  enjoyment  of  relig- 
ious i)rofession  and  worship,  without  discrimination  or 
preference,  shall  forever  be  allowed  in  this  State  to  all 
mankind;  and  no  person  shall  he  rendered  incompetent 
to  he  a  witness  on  account  of  his  opinion  on  matters  of 
religious  helief  but  the  liberty  of  conscience  hereby  se- 
cured shall  not  be  so  construed  as  to  excuse  acts  of  licen- 
tiousness, or  justify  practices  inconsistent  with  the 
peace  or  safety  of  this  State"  {Const  1846,  art.  I.  §  3). 
Since  the  adoi)tion  of  this  amendment  similar  provis- 
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ions  have  been  introduced  into  the  Constitutions  of 
Arkansas,  California,  Florida,  Georgia,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky,  Michigan,  Minne- 
sota, Missouri,  Nebraska,  Nevada,  Ohio,  Oregon, 
South  Carolina,  West  Virginia,  Wisconsin,  and  into 
the  statute  law  of  Massachusetts  and  Vermont.  The 
State  of  Rhode  Island  adopted  a  like  provision  in  1842. 
That  the  change  made  was  a  radical  one  is  apparent. 
In  a  note  to  Blackstone's  Commentaries  the  editor,  de- 
scribing the  prejudice  which  formerly  existed  against 
disbelievers,  remarks:  "I  have  known  a  witness  re- 
jected and  hissed  out  of  court,  who  declared  that  he 
doubted  of  the  existence  of  God  and  a  future  state." 
This  prejudice  has  worn  away  since  then,  not  because 
religious  people  indorse  the  views  of  free-thinkers  and 
disbelievers,  or  approve  of  their  doctrines,  but  for  the 
reason  that  experience  has  taught  them  tlie  danger  of 
excluding  in  a  court  of  justice  the  light  of  truth,  even 
though  the  conduit  through  which  it  comes  may  be  of 
a  chai^cter  not  of  their  own  liking.  In  view  of  this 
fact  probably,  the  British  Parliament  passed  an  act 
providing  that:  ''If  any  i)erson  called  to  give  evi- 
dence in  any  court  of  justice,  whetlier  in  a  civil  or 
criminal  proceeding,  shall  object  to  take  an  oath,  such 
person  shall,  if  the  presiding  judge  is  satisfied  that  the 
taking  of  an  oath  would  have  no  binding  effect  on  his 
conscience,  make  the  following  promise  and  declara- 
tion :  '  I  solemnly  promise  and  declare  that  the  evi- 
dence given  by  me  to  the  court  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.'  " 

This  act  is  headed  by  this  i)reamble :  ''  Whereas, 
the  discovery  of  truth  in  courts  of  justice  has  been 
signally  promoted  by  the  removal  of  restrictirms  on 
the  admissibility  of  witnesses,  and  it  is  expedient  to 
amend  the  law  of  evidence  with  the  object  of  still 
further  promoting  such  discovery,  be  it  enacted,"  &c. 
The  contrast  between  the  incident  cited  from  Black- 
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Stone  and  the  admission  made  in  the  above  preamble, 
is  quite  noticeable.  By  c.  49,  33  &  34  Victoriji,  the 
above  act  was  amended  and  extended,  so  as  to  make 
the  meaning  of  the  words  "presiding  judge  "  to  be  any 
officer  or  person  having  authority  to  administer  an 
oath  (1  LloycPs  Statutes^  687). 

The  next  question  that  arises  under  this  constitu- 
tional provision  is  whether  the  witness  must  have  what 
he  conscientiously  deems  religious  opinions  or  what 
the  trial  judge  regards  as  proper  religious  belief  of 
some  known  kind.  The  Constitution  has  apparently 
left  it  to  every  one  to  determine  for  himself  what  the 
correct  religion  is,  he  may,  therefore,  embrace  any  that 
satisfies  his  conscience,  and  he  is  to  be  no  longer  ex- 
cluded from  the  witness-stand  because  his  views  do 
not  harmonize  with  those  of  the  trial  judge.  If  this 
were  otherwise  it  would  in  effect  leave  to  the  determi- 
nation of  every  trial  judge  the  question  whether  the 
witness's  belief  was  a  religious  one  or  not,  and  the 
judge  who  took  upon  his  hands  such  a  responsibility 
would  arrogate  to  himself  the  determination  *of  the 
whole  question  of  religion  and  philosophy,  and  would 
soon  find  his  conclusions  (no  matter  how  honestly  ex- 
pressed) denied  and  condemned  by  others  whose  opin- 
ions upon  «uch  a  subject  might  be  regarded  as  more 
profound  and  weighty.  It  is  said  that  atheists  base 
their  religious  views  upon  '*Tlie  Universe  as  the  Su- 
preme Being,"  and  they  claim  that  this  places  them 
with  the  scientists,  or,  as  they  are  sometimes  called, 
the  scientific  pantheists  of  modern  times.  Their  faith 
and  religion,  they  assert,  is  the  direct  continuation  of 
the  pantheistic  religions  and  sects  of  the  middle  ages, 
and  those  of  the  ancient  world,  from  Greece  up  to 
India  and  Egypt.  If  the  witness  appears  to  be  sincere 
even  in  this  belief,  or  in  any  other  which  he  calls  his 
religious  opinions,  the  trial  judge  cannot  consider  their 
soundness  or  propriety.    This  conclusion  results  from 
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tfhe  fact  that  religion  is  a  subject  on  which  every  man 
has  a  right  to  think  according  to  the  dictates  of  his  un- 
derstanding. It  is  a  solemn  concern  between  his  con- 
ficience  and  his  God,  with  which  no  human  tribunal  has 
a  right  to  raeddle. 

The  effect  of  the  constitutional  amendment  of  1846 
was  considered  by  the  supreme  court  in  the  case  of 
Staubio  V,  Hopkins  (28  Barb.  265),  at  the  Cortland 
general  term.  Judge  Balcom,  in  that  case,  said: 
''That  instrument  (the  Constitution)  makes  all  j^ersons 
competent  witnesses,  whether  they  be  intidels  or  athe- 
ists, or  believe  they  are  like  the  beasts  that  perish." 
Judge  Campbell  said:  "It  was  intended  that  the 
question  of  competency  should  be  settled.  No  testi- 
mony would  be  allowed  on  the  question  of  competency, 
that  was  settled." 

In  People  v.  Matteson  (2  Cow.  433,  note),  Wal- 
worth, Circuit  Judge,  held :  *^  It  is  a  legal  presump- 
tion, that  every  person  born  and  educated  in  a  Christian 
country,  and  who  has  arrived  at  years  of  discretion,  is 
a  competent  witness  until  the  contrary  is  shown  ;  and 
in  People  v.  McGarren  (17  Wend.  461)  it  was  held 
that  the  objection  to  the  competency  of  the  witness 
must  be  taken  before  he  is  sworn,  although  after  he 
has  testified,  his  disbelief  may  be  shown  io  affect  his 
credibility.  Since  the  constitutional  amendment  of 
1846,  all  objection  to  the  competency  of  the  witness  has 
been  removed,  and  no  testimony  will  be  allowed  on 
that  subject.  The  question  of  credibility  remains,  and 
must  remain  so  long  as  justice  is  administered  by  falli- 
ble men.  No  constitution,  no  statute  could  well  regu- 
late it.  There  is  no  longer  a' jury  of  the  vicinage. 
Parties  and  witnesses  are  most  generally  unknown  to 
both  courts  and  juries,  especially  in  the  higher  courts. 
When  a  stranger  is  offered  as  a  witness  on  the  stand, 
the  judge  and  juiy  have  a  right  to  know  what  are  his 
pursuits  in  life,  his  associations,  and  in  many  cases  his 
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opinions,  so  that  they  may  the  better  jndge  Avhat  credi- 
bility he  is  entitled  (».  It  is  the  duty  of  the  court  to 
see  that  such  inquiries  are  not  too  much  extended,  and 
to  check  them  where  there  is  a  tendency  to  abuse. 
Religious  opinions!,  though  necessarily  of  a  delicate 
nature,  are  not  without  the  pale  of  inquiry  (Campbell, 
J.,  in  Sanbio  v.  Hopkins,  supra);  but  the  inquiry,  as 
before  remarked,  must  be  limited  to  prevent  abuse. 

Balcom,  J.,  said:  ** Persons  may  be  competent 
witnesses  and  not  credible  ones;"  and  upon  this 
ground  the  court  unanimously  held  that  a  party  against 
whom  an  atheist  or  inlidel  witness  is  called,  may  inter- 
rogate him  on  his  cross-examination  as  to  his  opinions 
on  matters  of  religious  belief,  and  show  by  him  that  he  , 
does  not  believe  in  the  existence  of  a  God  who  will 
punish  false  swearing,  and  that  it  was  not  erroneous 
for  the  judge  to  charge  the  jury  that  the  fact  thus 
proved  will  go  to  the  credit  of  the  witness.  Under  the  con- 
stitution of  Michigan,  act  6,  section  34,  which  declares 
that  '*  No  pereon  shall  be  rendered  incompetent  to  be  a 
witness  on  account  of  his  opinions  on  matters  of  re- 
ligious belief,"  the  courts  of  that  State  decided  that 
this  refers  only  to  the  competency,  and  not  to  the 
credibility,  of  a  witness.  Section  4336,  of  their  com- 
piled laws,  goes  much  farther,  and  provides  that  "No 
person  shall  be  deemed  incompetent  as  a  witness  in  any 
court,  matter  or  proceeding,  on  account  of  his  opinions 
on  the  subject  of  religion,  nor  shall  any  witness  be 
questioned  in  relation  to  his  opinions  thereon,  either 
before  or  after  he  shall  be  sworn."  Under  this  section 
the  Michigan  courts  held  that  it  was  clearly  incompe- 
tent to  question  a  witness  in  reference  to  his  belief  in  a 
God,  unless  it  can  be  shown  that  belief  or  disbelief  in 
a  God  has  no  reference  to  "  opinions  on  the  subject  of 
religion."  Belief,  they  decide,  is  a  stronger  term 
than  opinion,  and  necessarily  includes  the  latter  (see 
6  Mich.  805).    Many  of  the  learned  and  experienced 
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men  of  the  present  age  have  been  strong  in  the  belief 
that  justice  is  more  securely  d(me  in  the  civil  as  well  as 
in  the  criminal  courts,  by  allowing  all  persons  witn<:?ss- 
ing  an  ordinary  transaction  or  the  commission  of  a 
crime  to  testify  on  oath  or  solemn  affirmation  in  any 
form,  considered  by  them  most  binding  on  their  con- 
sciences, to  all  they  heard,  saw,  and  know  about  it, 
leaving  the  jury  as  practical  men  to  attach  such  weight 
to  the  testimony  oflFered  as  its  inherent  probability 
merited,  and  as  the  age,  manner,  appearance,  social 
position  or  good  name  of  the  witness  required. 

The  Alhavy  Law  Journal  (vol.  7,  p.  6),  in  an  article 
in  regard  to  tbe  rejection  of  a  French  professor  from 
the  jury  list  because  of  atheistical  notions,  said,  ''  We 
jjrotest  against  the  tendency  which  the  case  of  the 
French  professor  has  developed,  to  inquire  into  the 
speculative  theology,  or  dogmas,  or  notions  which  a 
proposed  witness  or  juror  may  hold.  For  the  sake 
both  of  religion  and  law  ;  for  the  sake  of  humanity  and 
of  the  trust  which  we  repose  in  our  neighbor's  honesty, 
let  not  these  inquiries  be  pressed  too  far.  The  impeach- 
ment of  the  individual  sworn  by  the  ordinary  processes 
is  a  sufficient  safeguard  against  the  untruthfulness  of 
t/estimony.  If  the  deponent  or  affiant  believes  in  any 
kind  of  a  God,  let  him  rest  there,  let  him  not  be  driven 
to  the  wall.  Witnesses  and  jurymen  of  undoubted 
veracity  must  be  rejected  often  if  the  courts  require  a 
too  strict  interpretation  of  the  rule  that  the  deponent 
shall  believe  in  a  'Supreme  Being  who  will  punish 
swearing.' " 

TJie  London  Law  Times ^  in  an  article  upon  the 
same  subject,  said  :  "  Although  to  the  Christian  mind 
a  natural  antipathy  may  present  itself  as  to  what  be- 
lief and  credit  should  be  accorded  to  atheists,  it  is 
certain  that  it  is  in  the  interest  of  justice,  and  for  the 
benefit  of  the  community,  that  such  persons  should  be 
able  to  give  evidence.     It  is  no  improbability  to  sup-. 
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pose  the  escape  of  a  murderer  from  justice  because  the 
only  person  who  can  suppJy  a  necessary,  but  missing 
link,  chances  to  be  an  atheist,  and  although  in  the 
United  States,  where  such  evidence  has  long  been  re- 
ceivable, the  testimony  of  an  atheist  is,  as  a  rule,  sub- 
ject to  comments  of  discredit  because  he  is  an  atheist, 
yet  it  is  quite  possible  for  an  atheist  to  speak  the 
truth,  and,  moreover,  to  be  a  person  on  whom  implicit 
reliance  may  be  placed.  Bentham  observes  that  '*  the 
rebel  to  religion  may  still  bear  allegiance  to  the  laws 
of  honor,  to  those  laws  to  which  every  thinking  fnan, 
in  proportion  as  he  deserves  that  title,  will  ever  pay 
obedience."  The  article  closes  as  follows :  "We have 
no  hesitation  in  expressing  our  opinion  that  the  m&.gis- 
trate,  although  actuated,  we  are  sure,  by  the  very  best 
intentions,  improperly  excluded  the  evidence  of  the 
atheist  in  the  case  before  him." 

The  citations  from  these  two  well-known  law  jour- 
nals show  the  sentiment  both  in  England  and  America 
in  favor  of  receiving  the  evidence  of  disbelievers,  not 
for  their  benefit  nor  as  upholding  their  doctrines,  but 
to  prevent  a  failure  of  justice.  While  all  recognize  the 
public  sentiment  which  exists  against  atheism  we  must 
endeavor  to  prevent  popular  prejudice  from  defeating 
or  impairing  the  etTect  of  the  constitutional  provision 
which  allows  every  man  to  regulate  his  own  conscience 
and  form  his  own  opinicms  even  upon  matters  of  re- 
ligious belief.  Let  the  law  as  laid  down  in  the  consti- 
tution be  respected  by  the  bench  and  the  community. 

In  England,  a  Parsee,  being  called  as  a  witness,  and  refasing  to  be 
sworn  either  upon  the  Old  or  New  Testament  or  the  Eomn,  was  per- 
mitted to  bind  his  conscience  by  holding  openly  in  his  hand  a  sacred 
relic,  which  he  was  accustomed  to  carry  about  his  person,  and  thus 
taking  the  oath.  The  judge  at  the  same  time  remarked  that,  strictly 
•peaking,  a  Parsee  should  be  sworn  holding  the  tail  of  a  cow.  Tyler, 
in  his  History  of  Oaths,  says  that  Sir  James  Macintosh  told  him  that  at 
Bombay  he  once  hAd  a  cow  brought  into  court  for  this  purpose.     This 
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would  seem  a  good  way  to  swear  a  milkman,  but  a  Parsee  ought  to  be 
sworn  upon  a  grammar.  The  twelve  judges,  in  Morgan ^s  case,  1  Leaeh^ 
24,  held  that  a  Mohammedan  might  swear  upon  the  Koran.  In  Ormi- 
chund  V.  Barker,  1  Atk,  21,  it  was  held  that  a  Glentoo  might  be  sworn 
by  touching  the  foot  of  one  of  his  priests.  In  Eutrchman's  case,  Cur. 
db  M.  248,  it  was  settled  that  a  broken  china  saucer  is  essential  to  a 
Chinamtm's  oath.  The  Israelite  swears  upon  the  Pentateuch  or  Old 
Testament, with  covered  head.  The  Bedouin  grasps  the  middle  tent 
pole  and  swears  by  the  life  of  the  tent  and  its  owner.  One  form  of 
swearing  among  the  Scythians  was  by  the  royal  hearth.  In  an  inter- 
esting paper  by  Mr.  James  L.  Angle,  of  Rochester,  N.  Y.,  on  **The 
Supernatural  in  the  Administration  of  Justice,^'  he  says:  ''In  his 
treaty  with  the  king  of  Sodom,  Abraham  swore  by  the  uplifted  hand 
{Gen.  xiv.  22)  ;  in  Ins  treaty  with  Abimelech  ho  swore  by  Elohim  {Oen, 
zxi.23);  and  the  Hebrews  were  commanded  to  swcnr  by  the  name  of 
Elohim  (Deut.  vi.  18;  x.  20).  The  angel  in  the  Apocalypse  is  repre- 
sented as  combining  the  two — the  uplifted  hand  and  the  name  of  God 
{Rev.  X.  5,  6) — when,  standing  on  sea  and  land,  he  sweara  that  time 
shall  be  no  longer.  Jehovnh  is  represented  ns  swearing  by  himself 
{Oen.  xxii.  16;  xxvi.  3;  Ex.  vi.8  ;  Heb.  vi.  18-17);  as  swearing  by  his 
own  life  {Num.  xix.  28),  and  by  the  uplifted  hand  {Deui.  xxxii.  40). 
Jacob  swore  by  the  fear  of  his  father,  Isaac  {Oen.  xxix.  58),  and 
Joseph  by  the  life  of  Pharaoh  {Gen.  xi.  11-15)."  Erskine  once  fell  in 
with  a  witness  who  insisted  on  being  sworn  with  the  uplifted  hand, 
because  the  angel  in  the  Apocalypse  was  thus  sworn.  ''But,"  said 
Erskine  *'  you  arS  no  angel;  and  then  you  don^t  know  he  would  have 
been  sworn  if  he  had  stood  on  dry  land,  as  you  do."  We  heartily 
sympathize  with  Mr.  Angle  in  his  observations  about  ''kissing  the 
book."  He  says:  ''  The  custom  of  kissing  the  leather  covering  of  the 
Bible  prevails  with  us;  usually  the  book  has  been  in  use  for  that  pur- 
pose for  many  years  ;  it  has  passed  through  thousands  of  dirty,  per- 
haps filthy,  hands,  and  been  pressed  to  10,000  lips,  many  of  them 
redolent  with  tobacco  juice  or  reeking  with  other  unsavory  liquids, 
some  of  them  bloated,  sore  and  corrupted,  by  disease  and  debauchery. 
I  have  seen  Bibles  in  use  for  this  purpose  whose  stained  and  begrimmed 
covers  looked  like  fit  mediums  for  contagion,  and  emblematic  of  any- 
thing but  purity  and  truth ;  and  the  osculatory  part  of  our  form, 
while  it  might  make  the  gorge  rise,  would  certainly  have  nothing 
sacred  or  solemn  in  its  influence.  We  read  that  when  '  Jacob  kissed 
Rachel  he  lifted  up  his  voice  and  wept  *  {Gen.  xxix.  1);  why  he  wept 
I  recollect  hearing  discussed  in  my  younger  years,  and  the  youi]^ 
people  of  my  time  could  never  satisfactorily  account  for  such  an 
effect  from  such  a  cause  ;  but  I  can  understand  why  the  kissing  of 
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some  of  our  court-room  Bibles  should  produce  a  feeling  distorting  the 
features  as  much  as  weeping. ^^ — AU>,  Law  Journal. 

Deaf  and  Dumb  Witnesses. 

The  courts  formerly  held  that  persons  deaf  and  dumb  from  their 
birth,  were  in  contemplation  of  law  idiots,  but  this  presumption  is  no 
longer  recognized,  as  persons  afflicted  with  these  calamities  have  been 
found,  by  the  light  of  modern  science,  to  be  much  more  intelligent  in 
general,  and  to  be  susceptible  of  far  higher  culture,  than  was  at  once 
supposed.  Still,  when  a  deaf  mute  is  adduced  as  a  witness,  the 
court,  in  the  exercise  of  due  caution,  will  'take  care  to  ascertain  that 
he  possesses  the  requisite  amount  of  intelligence  and  tliat  he  under- 
stands the  nature  of  an  oath.  When  the  judge  is  satisfied  on  these 
heads,  the  witness  may  be  sworn  and  give  evidence  by  means  of  an 
interpreter.  If  he  is  able  to  communicate  his  ideas  perfectly  by  writing, 
he  will  be  required  to  adopt  that,  as  the  more  satisfactory  method, 
but  if  his  knowledge  of  that  method  is  imperfect,  he  will  be  permitted 
to  testify  by  means  of  signs. 

ChildreB  as  Witnesses. 

With  respect  to  children,  no  precise  age  is  fixed  by  law,  within 
which  they  are  absolutely  excluded  from  giving  evidence,  on  the  pre- 
sumption that  they  have  not  sufficient  understanding.  Neither  can 
any  precise  rule  be  laid  down  respecting  the  degree  of  intelligence  and 
knowledge  which  will  render  a  child  a  competent  witness.  In  all 
questions  of  this  kind  much  must  ever  depend  upon  the  good  sense 
and  discretion  of  the  judge.  In  practice,  it  is  not  unusual  to  receive 
the  testimony  of  children  of  eigH  or  nine  years  of  age,  when  they 
appear  to  possess  sufficient  understanding. 

Evidence  by  Convicts. 

The  Code  of  Oiv.  Pro.  §  88d,  provides  that  ''a  person,  who  has 
been  convicted  of  a  crime  or  misdemeanor  is,  notwithstanding,  a  conk- 
petent  witness  in  a  civil  or  criminal  action  or  special  proceeding ;  but 
the  conviction  may  be  proved,  for  the  purpose  of  affecting  the  weight 
of  his  testimony,  either  by  the  record,  or  by  his  cross-examination, 
upon  which  he  must  answer  any  question  relevant  to  tbat  inquiry,  and 
the  party  cross-examining  him  is  notooncluded  by  his  answexs  to  soch 
a  qnestion.'^ 
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mUtm    Uork   illarinc    Court* 

General  Term — D«een^>er  2,  1880. 

ARMIN  BRUELL  against  HERMAN  COLELL. 

Damages  for  a  wroogful  dismisoal  are  not  limited  to  the  commence- 
menccment  of  the  nction.  but  extend  till  the  time  of  trial. 

Appeal  from  judgment  entered  on  verdict  of  a  jury 
in  favor  of  the  plaintiff. 

« 

McAdam,  J. — The  Verdict  settles  all  disputed  ques- 
tions of  fact  in  favor  of  the  plaintiflP,  and  the  only 
question  upon  this  appeal  is  whether  the  trial  justice 
ai)plied  the  proper  rule  of  damages.  The  contract 
sued  on  was  made  September  27,  1879,  and  was  to  con- 
tinue for  six  months.  The  action  was  commenced 
December  5,  1879,  some  months  before  the  term  of 
service  expired.  The  action  was  tried  May  13,  1880, 
over  a  month  after  the  contract  terminated.  The  trial 
judge  allowed  the  plaintiff  to  recover  damages  up  till 
the  end  of  the  contract  of  service,  and  the  appellant 
claims  that  in  doing  so  the  learned  judge  erred,  and  he 
insists  that  the  damages  should  have  been  limited  to 
December  5,  1879,  when  the  action  was  commenced. 

The  action  being  for  a  wrongful  discharge,  and  hav- 
ing been  tried  after  the  time  when  the  damages  were  in 
their  nature  fixed  and  unalterable,  we  think  the  plain- 
tiff was  entitled  to  the  recovery  which  he  obtained.  It 
is  said  that  these  views  are  in  conflict  with  those  ex- 
pressed in  Toles  v.  Hazen  (C7  Bow.  Pr.  516).  We  have 
examined  that  case  and  have  failed  to  observe  that  the 
precise  question  presented  here  has  been  determined 
there,  or  otherwise  we  would  have  disposed  of  this 
appeal  upon  the  authority  of  that  case.    It  follows, 
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therefore,  that  the  jadgiuent  appealed  from  must  be 
affirmed,  with  costs. 

GoEPP,  J.,  concurred ;  Hawes,  J.,  dissented. 

This  decision  was  oa  appeal  afSrmed  by  the  New  York  common 
pleas,  general  term. 


IXtm    Uork   iHartne    ((loitrt. 

Tried  Term— January  11,  1881. 

JOSEPH  J.  LITTLE,  et  al.,  against  STEPHEN  H. 

TYNG,  Jr. 

The  proof  required  in  an  action  against  the  indorser  of  a  promissory 
note  made  payable  to  the  order  of  the  plaintiffs,  and  wherein  the 
plaintiffs  are  presumptively  first  indorsers.  The  rule  and  the  ex- 
ceptions to  it, — stated. 

The  facts  appear  in  the  charge  to  the  jury. 
Judge  Mo  Adam' 8  Charge. 

Oentlemen : — This  is  the  third  trial  of  this  action, 
which,  considering  the  smallness  of  the  pecuniary 
amount  involved,  is  a  circumstance  not  calculated  to 
inspire  reverence  for  judicial  accuracy  or  infallibility. 
It  behooves  us,  however,  to  make  a  more  diligent 
effort  to  understand  the  controversy  which  has  been 
attended  with  such  results,  to  the  end  that  a  final  con- 
clusion may  be  hoj)ed  for,  if  not  reached. 

The  contention  arises  out  of  an  indorsement  placed 
by  the  defendant  ui)on  a  note  of  §300,  the  history  of 
which  will  be  given  in  the  order  in  which  the  circum- 
stances attending  it  occurred.     It  appears  that  a  cor- 
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poration  known  as  the  "Working  Church  Publishing 
Company"  made  its  promissory  note  in  writing  in  the 
following  words : 

''S300.  New  York,  January  1st,  1876. 

''Twelve  months  after  date,  we  promise  to  pay  to 
the  order  of  Lange,  Little  &  Co.,  $300,  with  interest, 
value  received. 

"The  Working  Church  Publishing  Co., 

"Stephen  H.  Tyng,  Jr., 

President. 
"Chas.  W.  Jenkins, 

Treasurer.'' 
The  note  bears  the  following  indorsements : 

"Lange,  Little  &  Co., 
"  Stephen  H.  Tyng,  Jr." 

The  present  action  is  brought  by  Joseph  J.  Little 
and  W.  Jennings  Demorest,  who  were  two  of  the 
members  of  the  firm  of  Lange,  Little  &  Co.,  who  are 
named  in  the  note  as  jDayees — the  remaining  member 
of  the  firm,  Mr.  Lange,  having  transferred  to  said 
plaintiffs  all  his  interest  in  said  note.  For  practical 
purposes  the  action  may,  therefore,  be  regarded  as 
brought  by  the  payees.  It  is  brought,  not  against  the 
corporation  which  made  it,  but  against  Mr.  Tyng, 
whose  name  appears  upon  it  as  second  indorser. 

On  account  of  the  form  of  the  contract,  the  legal 
presumption  is  that  the  defendant  is  not  liable  as  such 
indorser  to  the  payees,  who  would  in  the  nature  of 
things  be  liable  to  him  in  case  he  were  obliged  to 
pay  it. 

This  presumption,  I  charge  you,  is  conclusive  against 
the  plaintiffs,  unless  they  have  affirmatively  proved  to 
your  satisfaction,  that  at  the  time  of  the  indorsement 
the  defendant  intended  and  agreed  to  become  liable  to 
the  paye  s  as  surety  for  the  makers,  and  the  burden  of 
proving  this  is  upon  the  plaintiffs. 
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You  are  business  men  and  understand  something 
about  i)romissory  notes,  You  know  that  if  your  name 
is  placed  upon  a  note  as  second  indorser,  that  you 
have  a  remedy  in  case  of  its  non-payment  against  the 
maker  and  the  first  indorser,  and  you  know  that  if  by 
force  of  circumstances  the  first  indorser  is  obliged  lo 
pay  it,  he  cannot  call  upon  you  to  reimburse  him. 
But  if  he  can  prove  by  satisfactory  evidence  that 
although  his  name  appeared  upon  the  note  as  first  in- 
donser,  he  was  in  truth  and  in  fact  the  second,  and 
that  you  indorsed  intending  to  become  surety  to  him, 
for  the  maker,  that  you  were  to  pay  him  if  the  maker 
did  not,  then  the  presumj)tion  created  by  the  form  of 
the  contract  is  changed. 

This  brings  us  down  to  the  question  whetlier  the 
defendant  did  or  did  not  assume  the  position  of  surety 
for  the  makers  in  this  case,  and  whether  the  defendant 
understood  and  designed  that  his  indorsement  should 
be  accepted  as  such  surety,  upon  the  understanding, 
express  or  implied  from  circumstances  warranting  the 
inference,  that  if  the  makers  of  the  note  did  not  meet 
their  obligation  at  maturity,  that  then  the  defendant 
was  to  be  liable  on  his  indorsement  to  the  payees  to 
make  it  good. 

If  this  was  the  real  understanding,  and  the  minds  of 
the  parties  met  in  respect  to  it,  the  law  will  disregard 
the  mere  form  of  the  instrument,  and  do  even  justice 
between  the  parties,  according  to  their  agreement.  The 
law  looks  to  substance  more  than  to  form,  and  seeks 
for  the  truth,  however  it  may  be  obscured,  and  when  it 
is  legally  discovered  it  finds  security  and  efficacy  in  the 
law,  which  is  satisfied  only  when  truth  triumphs. 

Do  not  construe  these  remarks  into  a  reflection 
upon  either  the  plaintiffs  or  defendant.  The  plaintiffs 
are  respectable  business  men,  and  the  defendant  is  a 
distinguished  clergyman  of  high  repute,  and  deserved- 
ly so.    Neither  intend  to  wrong  the  other.    The  plaint- 
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iffs  and  defendant  have  failed  to  unite  in  the  same 
understanding  of  their  obligations.  In  short,  they 
have  disagreed  and  their  differences  go  to  you  for  set- 
tlSment.  The  plaintiffs  have  a  right  to  prosecute  and 
the  defendant  has  his  natural  and  legal  right  to  defend. 
You  are  to  say  which  is  seemingly  right.  Memory  is 
frail,  and  like  the  footprints  of  the  traveler  upon  the 
sand,  is  generally  worn  away  by  the  waves  of  time. 
To  err  is  human,  and  bad  faith  is  not  to  be  imputed  to 
honest  differences  of  opinion,  nor  to  variances  of  dif- 
ferent recollections.  These  litigants  are  entitled  to  a 
careful  and  considerate  examination  of  their  differences, 
so  that  some  satisfactory  conclusioil  may  be  put  to 
them  by  you,  in  view  of  the  fact  that  they  have  been 
unable  to  reach  such  a  result  themselves.  With  these 
preliminary  observations,  let  us  approach  the  conflict 
of  evidence  in  this  case,  with  the  belief  that  each  of 
the  witnesses  meant  to  tell  the  truth  ;  let  us  consider 
the  inherent  probability  or  improbability  of  the  stories 
told  by  each  of  the  witnesses,  with  a  view  of  detecting 
which  is  mistaken,  and  let  us  weigh  the  testimony  care- 
fully, to  the  end  that  however  imperfect  our  conclu- 
sions may  be,  or  however  unjust  they  may  seem,  we 
have  the  consciousness  of  knowing  that  we  have  en- 
deavored to  do  our  sworn  duty  honestly  and  impar- 
tially, and  that  we  have  disposed  of  the  contention 
according  to  our  best  understanding  and  judgment, 
leaving  the  consequences  to  take  care  of  themselves. 

It  appears  by  the  evidence,  that  Lange,  Little  &  Co. 
had  two  claims.  The  iirst  was  against  Dr.  Tyng,  indi- 
vidually, for  printing  the  People's  P^dpit,  This 
amounted  to  $500 ;  and  the  second  claim  was  against 
'  Dr.  Tyng,  jointly  with  Drs.  Hepworth  and  Mingins^ 
for  printing  the  WorJcing  Cliitrch.  This  claim 
amounted  to  $700.  Both  claims  aggregated  $1,200, 
being  the  amount  of  the  four  notes  which  were  given 
to  Lange,  Little  &  Co.  in  payment  of  said  claim.     The 
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first  two  of  these  notes  were  indorsed  by  Sanford, 
and  the  last  two  by  Dr.  Tyng.  Each  was  for  $300,  at 
three,  six,  nine  and  twelve  months.  They  were  all 
paid,  excepting  the  last,  which  is  the  one  in  suit.  By 
accepting  these  four  notes,  under  the  evidence  in  this 
case,  Lange,  Little  &  Co.  accepted  the  '^  Working 
Church  Publishing  Co."  as  their  principal  debtor,  in 
the  place  of  Dr.  Tyng. 

Such  acceptance  amounted  to  a  novation,  or  substi- 
tution of  parties,  and  released  Dr.  Tyng  from  all 
liability  to  the  firm  of  Lange,  Little  &  Co.,  unless  such 
liability  was  continued  upon  the  note  in  suit. 

I  charge  you  that  such  liability  was  continued  in 
the  present  case,  provided  you  find  as  matter  of  fact, 
that  Lange,  Little  &  Co.  refused  to  accept  the  two  last 
notes  unless  they  were  indorsed  by  Dr.  Tyng,  so  that 
his  liability  to  them  might  be  preserved  and  continued 
therein,  and  unless  you  further  find  that  the  defendant, 
knowing  this,  designedly  indorsed  the  note,  intending 
to  become  such  surety,  and  intending  thereby  to  con- 
tinue such  liability,  in  order  to  induce  Lange,  Little  & 
Co.  to  accept  such  notes,  and  to  consent  to  such  substi- 
tution of  parties. 

If  you  find  all  these  things  in  favor  of  the  plaint- 
iffs, they  will  be  entitled  to  a  verdict  of  $424.47,  the 
amount  claimed,  and  interest. 

On  the  other  hand,  unless  you  find  that  there  was  a 
distinct  understanding,  upon  which  the  minds  of 
Lange,  Little  &  Co.  and  the  defendant  met,  to  the 
effect  that  Dr.  Tyng's  indorsement  was  to  continue  his 
liability,  and  make  him  liable  to  Lange,  Little  &  Co. 
to  pay  the  notes  he  indorsed,  unless  the  Church  Pub- 
lishing Co.  paid  them,  the  defendant  is  not  liable,  and 
it  will  be  your  duty  to  find  a  verdict  for  the  de- 
fendant. In  other  words,  in  order  to  hold  the  defendant 
you  must  be  satisfied  beyond  all  reasonable  doubt,  by 
the  affirmative  evidence  of  the  plaintiffs,  that  the  legal 
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presumption  created  by  the  form  of  the  note,  which  I 
have  already  explained  to  you,  has  been  overcome, 
and  that  the  defendant  knowingly  understood  and  in* 
tended  to  become  liable  to  Lange,  Little  &  Co.  on  bis 
indorsement.  Unless  the  plaintiffs  have  succeeded  in 
proving  these  facts  to  your  satisfaction,  you  will  find 
for  the  defendant ;  for  independently  of  such  facts 
the  plaintiffs  have  no  case. 

If  they  have  proved  these  various  matters  to  your 
satisfaction,  find  for  the  plaintiffs  for  $424.47,  the 
amount  claimed,  with  interest. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the 
sum  of  S424.47. 

Defendant  moved  to  set  aside  the  verdict  and  for  a 
new  trial,  on  the  exceptions  taken  at  the  trial  and  on 
the  ground  that  the  verdict  was  contrary  to  the  law,  and 
to  the  evidence,  and  against  the  weight  of  evidence ; 
which  motion  was  denied,  to  which  denial  defendant 
duly  excepted. 

The  judgment  herein  was  afterward  affirmed  by  tho  marine  court 
general  term,  and  by  the  common  pleas  general  term. 


NetD    Uork   JUarine    (ffourt. 

Trial  Term—January  21,  1881. 

SHARP'S      PUBLISHING     COMPANY      against 

ALEXANDER  GRANT. 

Breach  of  executory  contract  to  print  a  newspaper  from  materials  to 
be  furnished  by  defendants,  and  the  damages  recoverable  thereon. 

Trial  by  the  court,  without  a  jury. 

McAdam,  J. — The  plaintiffs  agreed  :to  furnish  1,000 
copies  per  month  for  twelve  months,  of  a  paper  to  be 
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called  GranVs  Zanesville  Journal  of  Fashion.  These 
were  to  be  prepared  in  New  York  and  forwarded  to 
Grant  at  Zanesville,  Ohio.  The  latter,  on  the  25th  of 
each  month,  to  furnish  editorial  matter  for  the  fourth 
page,  and  advertisements  for  the  seventh  and  eighth 
pages ;  the  i)aper  being  what  is  known  among  news- 
paper men  as  '*  padded  paper,"  the  plaintiff  furnishing 
all  but  the  editorial  matter  which  the  purchaser  fur- 
nishes, and  the  advertisements  which  the  purchaser 
obtains  in  his  particular  locality  ;  and  thus  the  whole 
is  passed  off  upon  the  public  as  an  original  publication. 
The  defendant  in  this  case  was  to  send  his  editorials 
and  advertisements-  to  New  York.  They  were  to  be  in- 
serted in  their  appropriate  place;  and  this  matter, 
with  the  '* padding"  furnished  by  the  plaintiffs,  com- 
pleted the  journal.  On  May  28,  1877,  the  defendant 
wrote  to  the  plaintiffs,  requesting  that  the  time  for  the 
commencement  of  the  contract  be  postponed  from  June 
till  September,  1877,  which  was  assented  to.  In 
August,  1877,  the  defendant  wrote  requesting  that 
''dummies"  be  sent  to  him,  with  blank  spaces  show- 
ing where  the  advertisements  were  to  go,  so  that  he 
could  number  the  spaces  and  sell  them  as  numbered  to 
advertisers.  The  "dummies,"  which  consisted  of  the 
material  furnished  by  the  plaintiffs,  called  "  padding," 
were  sent  on.  On  September  3,  1877,  the  defendant 
wrote,  requesting  an  abrogation  of  the  contract,  to 
which  the  i^lain  tiffs  did  not  assent.  The  defendant, 
although  requested,  never  sent  on  the  editorials  nor 
the  advertisements,  and  the  ijlaintiffs  in  consequence 
were  unable  to  complete  and  send  on  the  journals  in  a 
salable  condition.  The  plaintiffs  bring  this  action  to 
recover  damages  for  the  breach. 

The  original  contract,  modified  only  as  to  time,  was 
never  abrogated,  and  furnishes  the  plaintiff  with  a 
good  cause  of  action  for  the  breach.  The  fact  that 
the  contract  provides  that  if  matter  for  filling  up  the 
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paper  is  not  delivered  the  plaintiffs  may  famish  the 
same,  confers  upon  them  an  option  but  does  not  im- 
pose a  duty.  The  term  "may,"  as  used  in  the  con- 
tract, is  permissive,  but  not  obligatory.  The  defend- 
ant's conduct  shows  that  he  did  not  mean  to  perform 
his  part  of  the  obligation ;  that  he  desired  to  be  re- 
lieved from  it ;  while  the  plaintiffs  invariably  indicated 
not  only  a  willingness  to  perform,  but  a  determination 
to  hold  the  defendant  to  the  contract.  Under  the 
circumstances,  the  plaintiffs  did  right  in  not  forward- 
ing ''dummies"  for  twelve  months,  and  in  not  tilling 
up  the  •vacant  pages  with  matter  of  their  own,  and  then 
sending  on  one  thousand  completed  papers  a  month, 
for  twelve  months,  when  it  was  evident  the  defendant 
did  liot  want  them.  This  course  would  have  run  up  a 
bill  of  $600  a  month,  which  for  twelve  months  would 
have  aggregated  $7,200.  If  such  a  course  had  been 
pursued  and  such  a  bill  created,  the  defendant  might 
well  have  invoked  the  rule  that  plaintiffs  must  not  un- 
necessarily accumulate  damages,  but  must  exercise 
every  rational  precaution  in  keeping  them  down  to  a 
sum  sufficient  to  compensate  for  the  breach  at  the  time 
it  occurs.  Illustrations  of  this  rule  will  be  found  in 
Clark  V.  Marshall,  1  Deiiio^  317 ;  and  in  Sedgwick  on 
Damages^  6  ed.  106. 

Upon  the  entire  case,  as  presented  by  the  proofs,  it 
is  clear  to  me  that  the  plaintiffs  are  entitled  to  the  sum 
of  $280,  made  up  in  this  way  :  $100  for  disbursements 
actually  incurred,  and  $180  which  they  would  have 
made  in  addition  to  reimbursing  themselves  if  the  de- 
fendant had  carried  out  his  part  of  the  contract.  The 
$no  paid  to  Sharpe  as  bonus  or  as  commissions,  on  pro- 
curing the  contract,  is  not  recoverable.  Adding  $41 
of  interest  to  the  $280,  makes  $321,  for  which  sum 
judgment  is  awarded,  with  costs. 

No  appeal  was  taken  from  this  judgment. 
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Trial  Term—F^mtary,  1881. 

IRVING    NATIONAL    BANK    affainst    ALONZO 

DURYEA  ET  AL. 

A  bank  with  whom  coltaternU  are  deposited  has  a  right  to  assume  in 
respect  thereto  that  the  parties  to  a  negotiable  instrument  are  liable 
in  the  form  in  wliich  they  contract,  unless  they  have  notice  to  the 
contrary. 

McAdam,  J. — It  is  not  disputed  that  the  plaintiiS 
advanced  $13,000  upon  the  notes  of  the  defendants, 
secured  by  the  bonds  of  the  Chesapeake  &  Ohio  Rail- 
road, deposited  as  collateral  by  William  E.  Duryea, 
the  indorser,  and  that  the  note  in  suit  of  $3,000  was 
given  for  the  balance  due.  There  was  therefore  a  good 
consideration  for  the  note.  The  defendants  appeared 
upon  all  the  notes  as  makers,  and  the  bank  had  the 
right  to  assume  that  they  were  principals,  and  that 
William  E.  Duryea,  who  deposited  the  collateral,  was, 
as  indorser,  their  surety.  Under  the  circumstances, 
the  bank  owed  the  defendants  no  duty  in  respect  to 
the  collaterals,  but  had  the  right  to  treat  with  their 
customer  and  dealer,  William  E.  Duryea,  in  respect 
thereto.  • 

The  defendants'  attempt  to  charge  the  plaintiflf  with 
notice  that  they  were  sureties,  failed.  Alonzo  Duryea 
could  not  detail  the  conversation  with  Mr.  Castree,  the 
former  president,  at  which  it  was  claimed  the  notice 
was  given,  but  relied  \ijK>n  his  memory  as  to  conclu- 
sions,  understandings  and  the  like ;  while  Mr.  Jewett, 
the  president,  who  was  called  by  the  defendants, 
positively  swears  that  the  bank  had  uo  such  knowledge 
or  notice.  The  evidence,  coupled  with  the  fact  that 
the  defendants,  with  knowledge  of  the  sale  of  the 
collaterals,  voluntarily  executed  the  $5,000  note  which 
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was  surrendered  npon  the  trial,  require  that  I  should 
find  for  the  x>laintiff. 

This  conduct  of  the  defendants  is  inconsistent  with 
any  breach  of  duty  owing  to  them  by  the  bank,  for, 
instead  of  repudiating  upon  the  spot,  as  they  naturally 
would  have  done,  that  which  they  now  term  a  dis- 
honorable breach  of  faith,  they  not  only  placidly 
acquiesced  in  what  had  been  done,  but,  by  acts  totally 
inconsistent  with  their  present  claim,  affirmed  the 
course  pursued.  Judgment  is,  therefore,  ordered  for 
the  plaintiff  for  $1,107.11,  the  amount  claimed  and  in- 
terest, with  costs. 


JStw    Dork  Mavint    Cottrt* 

Trial  Term^Febniary  2,  1881. 

MARTIN  against  VARIETY   MANUFACTURING 

CO. 

The  production  of  a  negotiable  note  on  the  trial  creates  a  presump- 
tion that  the  plaintiff  is  a  "bona  fide  holder  thereof,  and  the  allega- 
tion that  the  note  came  lawfully  into  his  possession  carries  with  it 
the  presumption  of  ownership. 

McAdam,  J. — The  allegation  of  the  complaint  that 
the  note  ''came  lawfully. into  the  possession  of  the 
plaintiff"  carries  with  it  the  presumption  of  ownership, 
which,  as  a  rule,  follows  lawful  possession  (Lee  «• 
Ainslie,  4  Abh.  Pr.,  463;  S.  C.,1  HiU.  277). 

The  note  in  suit  was  founded  upon  a  good  and  valu- 
able consideration ;  it  was  negotiable,  and  was  properly 
indorsed  so  as  to  pass  title  by  delivery.  Being  negoti- 
able and  made  for  full  value,  it  became  immaterial 
what  nse  Van  Vechten  made  of  it ;  the  delivery  to  the 
plaintiff  was,  therefore,  in  no  sense  a  diversion.  The 
plaintiff  produced  the  note  tqpon  the  trial,  and  the  pre- 
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sumption  followed  that  he  was  a  bona  fide  holder  for 
value  before  maturity  (Potter  v.  Chadsey,  16  Abb.  Pr. 
146).  This  presumption  was  not  overthrown  by  any 
evidence  offered  by  the  defendants. 

This  disposed  of  the  defense  of  extension  of  the 
time  of  payment  granted  by  Van  Vecbten,  even  if  that 
were  a  binding  agreement  in  law,  which  I  very  much 
doubt  (see  defendant's  answer,  and  Kellogg  i;.  Olmsted, 
25  ]Sr.  T.  189  ;  Parmelle  v.  Thompson,  45  Id.  58). 

The  motion  for  a  new  trial  will,  therefore,  be 
denied. 


IStm  Sork  IHarine  €ottrt 

Special  Term — January  21,  1876. 

WILLIAM  A.  NUGENT  against  JOHN  GARVEY. 

The  law  relating  to  attachments  issuing  out  of  the  marine  court  of  the 
city  of  New  York,  as  it  existed  prior  to  the  adoption  of  section  8169 
of  the  new  Code  of  Giril  Procedure,  with  reference  to  non-residente 
of  the  county. 

Motion  to  vacate  attachment.. 
Oeorge  C.  Genet,  for  the  motion. 

IHeld  <fe  Min^or,  opposed. 

* 

Mo  Adam,  J. — ^The  defendant  is  a  resident  of  Rich- 
mond county,  and  on  that  account  an  attachment  in 
the  form  prescribed  by  the  code  was  issued  against  his 
property.  The  defendant  moves  to  vacate  it,  upon  the 
ground  that  such  an  attachment  can  only  issue  against 
a  non-resident  of  the  State,  and  not  against  a  mere 
non-resident  of  the  county. 

The  act  of  1881  (ch.  300,  §  83,  Mc Adam's  Marine 
Court  Fr.  1  ed.  p.  38,  and  2  ed.  p.  77)  authorizing 
attachments  against  the  property  of  non-residents  of 
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the  count}^  was  by  section  47  of  said  act  made  appli- 
cable to  the  marine  court,  and  it  has  ever  since  exer- 
cised the  jurisdiction  so  conferred.  The  attachment 
authorized  by  said  act  was  deemed  original  process 
by  which  the  action  was  commenced  {McAdarrC s 
Marine  Court  Pr.  1  ed.  p.  41),  and  continued  to  be  such 
until  the  act  of  1872  (ch.  629,  §  5),  providing  that  ''all 
actions  brought  in  the  said  court  shall  be  commenced 
by  the  service  of  a  summons  of  like  form  and  sub- 
stance, and  in  manner  as  in  the  other  courts  of  record, 
and  the  practice  for  the  commencement  of  actions, 
proceedings  therein,  and  that  relating  to  pleadings  and 
demurrers,  and  to  the  conduct  of  such  actions  and 
proceedings,  are  hereby  declared  and  made  applicable 
in  all  respects  to  actions  and  proceedings  in  said  marine 
court." 

This  section  dispensed  with  the  return  of  the  mar- 
shal, and  with  the  formal  proceedings  previously  had 
upon  the  return  day  of  the  attachment,  by  assimilating 
all  these  things  to  the  practice  upon  attachments  under 
the  Code. 

The  form  of  the  attachment  was  also  changed,  and 
instead  of  that  previously  used  the  act  of  1872  (ch.  639, 
§  2),  provides,  "  that  the  forms  of  process  and  proceed- 
ings prescribed  by  the  Code  of  Procedure  for  and  now 
in  use  in  actions,  proceedings  and  remedies  in  the  other 
courts  of  record,  shall  be  i>sed  in  the  said  marine  court 
of  New  York,  as  near  as  may  he^  and  all  actions,  pro- 
ceedings, and  remedies  shall  be  had  before  the  said 
court,  in  the  same  manner  of  pleading  and  proceeding 
as  they  are  now  had  before  the  said  courts  of  record, 
except  when  and  as  otherwise  directed  by  this  act.- ' 
The  words  ''  as  near  as  may  be,"  require  the  form  to 
be  exactly  similar,  unless  such  similarity  be  for  some 
practical  reason  rendered  impossible.  No  one  will 
doubt  the  power  of  the  Legislature  to  fix  or  alter  at 
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pleasure  the  form  of  process  or  proceedings  issuing  out 
of  any  court. 

The  form  of  the  attachment  used  in  the  present  case 
was  "as  near  as  may  be"  to  that  prescribed  by  the 
Code. 

The  writ  need  not  be  signed  by  the  clerk.  His 
signature  to  an  attachment  or  a  summons  is  no  longer 
required.  He  was  formerly  required*  to  sign  both ; 
since  tlie  act  of  1872,  the  attorney  issuing  the  writ 
subscribes  it  (as  in  the  courts  of  record)  instead  of  the 
clerk.  In  other  words,  the  form  and  practice  are 
assimilated  as  much  as  possible  to  that  prescribed  by 
the  Code. 

It  is  evident  that  the  legislation  of  1872  was  not 
designed  to  take  away  the  right  to  issue  an  attachment 
against  anon-resident  of  the  county ;  it  was  designed  to 
enlarge  and  not  diminish  the  jurisdiction  of  the  marine 
court. 

'  Prior  to  that  act  it  issued  attachments  against  non* 
residents  of  the  state,  as  well  as  non-residents  of  the 
county,  for  a  non-resident  of  the  state  is  necessarily  a 
non-resident  of  the  county,  while  it  by  no  means 
follows  that  a  non-resident  of  the  county  must  neces- 
sarily be  a  non-resident  of  the  state  (see  Johnson  v. 
Lowry,  15  Am.  R.  655). 

The  intention  of  the  Legislature  to  continue  the 
power  of  issuing  attachments  against  non-residents  of 
the  county  (with  the  change  of  form  before  noted)  is 
expressed  in  these  words,  *'an  attachment  against 
property  may  issue  in  an  action  in  the  said  court  for 
like  causes,  and  in  the  manner,  and  with  like  effect  as 
allowed  and  prescribed  by  the  provisional  remedy  of 
the  Code  of  Procedure,  and  for  causes  allowed  hy 
existing  law  in  the  said  marine  court?'* 

The  then  existing  law  referred  to  in  the  act  of 
1872  {supra)  is  contained  in  the  act  of  1831  {supra). 

These  citations  establish  the  propriety  of  the  form 
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of  attachmeat  used,  as  well  as  the  power  of  the  court  to 
issue  the  writ ;  and  Churchill  v.  Marsli  (4  K  D.  Smithy 
369)  is  an  authority  showing  tlie  power  of  the  court  to 
issue  an  attachment  to  its  full  moneyed  jurisdiction  as 
increased  from  time  to  time. 

Another  change  of  form  might  be  mentioned.  Prior 
to  1872,  the  security  required  upon  issuing  an  attach- 
ment was  in  th6  form  of  a  bond  {McAdaia^ s  Marine 
Court  Pr.  1  ed.  pp.  135,  138) ;  since  the  act  of  1872,  the 
sectirity  required  has  been  the  undertaking  prescribed 
by  the  Code. 

The  practice  followed  in  the  present  case  has  been 
in  strict  accordance  with  what  the  legal  profession  in 
general  as  well  as  the  justices  of  this  court  (each  acting 
independently  of  the  other)  have  accepted  and  acted 
upon  as  the  settled  law  upon  the  subject. 

No  sufficient  argument  or  authority  has  been  pre- 
sented that  will  warrant  me  in  overturning  the  settled 
practice  of  the  court,  or  in  even  throwing  doubt  upon  ft. 

The  motion  to  vacate  the  attachment  will  therefore 
be  denied. 

This  opinion  was  approved  of  and  affirmed  in  11  Hun^  433,  and 
was  cit(>d  and  followed  in  Fielding  r>,  Lucas,  GO  How,  Pr.  134,  and 
subsequently  by  tlie  court  of  appeals  in  the  same  case  (13  Reporter, 
209). 


JJ'cu)  Sovk  fllarint  (toxtvt 

ARTHUR     A.     BROWN     against     HORACE  K. 

THURBER,  nm  al. 

■ 

Trial  Term^  December,  1879. 

The  liw  as  to  conditional  sales  defined.  Tlie  general  rule  is  that 
when  a  chattel  is  delivered  to  one  who  has  bargained  for  the  pur- 
chase thereof,  and  agreed  to  pay  therefor  at  a  future  day,  under  an 
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express  contract  tliat  no  tillc  is  to  vest  in  Inm  until  payment,  tho 
property  of  the  vendor  is  not  divested,  nnd  tbo  purchiiscr  takes,  at 
mr^st,  only  aright  by  implication  to  the  use  of  tho  chattel,  until 
default  in  tho  stipulated  payment.  But  the  principlo  of  conditional 
sales  will  not  uphold  such  sale  when  thd  property  is  delivered  to  the 
buyer  for  consumption  or  for  sale  or  to  be  dealt  with  in  any  way  in- 
consistent  with  tho  ownership  of  the  seller,  or  in  a  manner  which 
would  necessarily  destroy  his  right  of  property. 

Brown  &  Estes^  for  plain tiflp. 

Nelson  SmitJi  &  E,  More^  for  defendants. 

The  facts  sufficiently  appear  in  the  charge. 


Judge  McAdam  $  Charge  to  the  Jury. 

Gentlemen  :  This  is  what  the  law  terms  an  action 
of  trover  for  the  conversion  of  certain  stock  ale. 

The  action  was  originally  brought  by  Arthur  A. 
Brown  as  plaintiff,  and  in  consequence  of  an  assign- 
ment made  by  him  prior  to  his  death  (which  occurred 
after  the  second  trial  of  this  action),  it  has  been  con- 
tinued in  the  name  of  his  wife  as  assignee  of  the  cause 
of  action,  subject  to  all  the  rights  and  equities  belong- 
ing or  open  to  the  original  plaintiff.  The. action  has, 
as  you  have  already  heard,  been  twice  tried,  has  been 
twice  before  the  general  term  of  this  court,  twice  before 
the  general  term  of  the  court  of  common  pleas,  and 
once  before  the  highest  judicial  tribunal  in  the  State — 
the  court  of  appeals,  at  Albany.  This  circumstance 
neither  adds  to,  nor  takes  from  the  rights  of  either  of 
the  litigants,  and  I  refer  to  it  simply  because  it  gives 
an  imi)ortance  to  the  case  which  it  might  not  other- 
wise have  obtained,  and,  therefore,  invites  at  your 
hand  a  careful  consideration  to  the  end  that  the  litiga- 
tion may,  if  possible,  be  brought  to  some  satisfactory 
conclusion.  I  have  adverted  to  these  facts,  for  they 
form  part  of  the  history  of  the  case,  and  are  material 
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only  in  so  far  as  they  may  tend  to  exact  from  yon  the 
exercise  of  j'onr  patient,  calm,  deliberate  and  best 
judgment,  in  deciding  and  disposing  of  the  questions 
involved,  which  I  will  endeavor  to  present  in  as  clear 
and  concise  a  manner  as  the  nature  and  magnitude  of 
the  case  will  permit. 

In  the  first  place  I  charge  you  that  before  you  can 
find  for  the  plaintiff,  you  must  be  satisfied  of  two 
things  : 

First.  That  the  property  in  dispute  was  taken  by 
or  through  the  agency  of  the  defendants  and  by  their 
direction. 

Second.  That  at  the  time  of  the»  taking,  it  belonged 
to  and  was  owned  by  Mr.  Arthur  A.  Brown,  the 
original  plaintiff. 

If  you  find  on  these  two  propositions  in  favor  of  the 
plaintiff,  you  will  then  have  to  assess  the  damages  sus- 
tained by  the  plaintiff's  assignor  by  reason  of  such 
wrongful  taking,  and  these  damages  are  limited  to  the 
value  of  the  property  at  the  time  of  the  taking,  with 
lawful  interest  to  the  time  of  trial  added  thereto. 
But  if,  on  the  other  hand,  you  find  that  at  the  time  of 
the  taking,  the  property  did  not  belong  to  Mr.  Arthur 
A.  Brown,  the  original  plaintiff,  but  that  it  belonged 
to  Michael  Healy,  whose  name  you  have  heard  men- 
tioned in  connection  with  it,  you  will  find  a  verdict  in 
favor  of  the  defendants,  without  troubling  yourself 
with  the  other  questions  involved,  which  hinge  upon 
this  question  of  title ;  because,  if  Mr.  Brown  was  not 
the  actual  owner  at  the  time  of  the  alleged  taking,  the 
defendants  cannot  be  called  to  account  by  him  for  any 
of  their  acts,  and  the  plaintiff  is  without  any  cause  of 
action.  The  defendants,  in  their  answer,  after  deny- 
ing any  wrongful  taking  of  the  property  by  them, 
plead  the  recovery  of  a  judgment  by  them  against  the 
before-named  Michael  Healy  in  the  first  district  court, 
the  issuing  of  an  execution  thereon  in  due  form  to  one 
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Contrell,  a  city  marshal,  and  a  levy  by  bim  as  such 
marshal  upon  said  i>roperty  while  in  the  possession  of 
said  Healy.  If  Healy  had  any  leviable  interest  in  the 
property,  the  marshal  had  a  legal  right  to  levy  upon 
it,  and  the  defendants,  as  the  plaintiffs  in  the  execution, 
incurred  no  liability  by  reason  either  of  such  levy,  or 
the  removal  of  the  property  under  and  by  virtue  of  it. 
You  will  have  perceived  then  that  the  main  question 
involved  in  this  controversy,  which  you  are  called  upon 
to  determine,  therefore  is,  who  owned  the  property 
taken  at  the  time  of  the  seizure  and  removal  i  Was 
the  title  to  it  and  ownership  of  it  in  Brown  or  were 
they  in  Healy  ?  If  in  Brown,  the  marshal  had  no  right 
to  seize  it,  and  the-  defendants  are-  liable,  if  tliey  di- 
rected him  to  take  it.  If  in  Healy,  the  marshal  not 
only  had  the  right,  but  it  was  his  official  duty  under 
his  execution  to  take  it  and  dispose  of  it  by  sale  in  the 
usual  manner,  and,  as  I  remarked  before,  the  plaintiff 
— if  the  title  was  in  Healy — ^has  no  cause  of  action 
whatever. 

This  brings  us  directly  to  the  question  of  title,  and 
this  problem  requires  some  elucidation  as  to  the  facts, 
as  well  as  to  the  law.  The  evidence  shows  that  Arthur 
A.  Brown,  the  original  plaintiff,  a  brewer  by  occupa- 
tion, delivered  into  the  cellar  of  the  said  Michael 
Healy  eighteen  casks  of  stock  ale,  upon  obtaining 
from  Healy  a  receipt  in  these  words,  signed  by  Healy, 
and  countersigned  by  the  carman  making  the  de- 
livery : 

"  Brooklyn,  May  1st,  1872/ 

"  Received  from  the  Long  Island  Brewery,  Nos.  83, 
85,  87  and  89  Third  avenue  (to  remain  the  property  of 
A.  A.  Brown,  until  paid  for),  eighteen  casks  of  ale — 
stock. 

''Mike  Healy. 

''Michael  Healy. 

(Signed)    "John  Walsh,  Carman.^^ 
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It  is  conceded  that  the  ale  was  brewed  by  the  plaint- 
iflf,  and  tkat  it  was  his  property  up  to  the  time  of  the 
deposit  in  Healy's  cellar,  and  it  is  also  conceded  that 
Healy  paid  Brown  nothing  for  the  ale  in  dispute. 

'  The  defendants,  who  are  judgment  creditors  of 
Healy,  claim  under  this  writing  and  the  circumstances 
attending  it,  that  Healy  became  the  owner  of  the  ale, 
and  that  they,  as  his  judgment  creditors,  were  justified 
in  levying  upon  and  selling  it  for  the  purpose  of  satis- 
fying their  judgment.  The  i)laintiJ0P,  in  explanation  of 
the  transaction  with  Healy,  claims  that  fresh  ale  is 
manufactured,  sold  and  used  within  a  short  time  after 
being  brewed,  while  ales  like  those  delivered  to  Healy, 
required  to  be  stored  in  some  place  until  they  became 
aged,  or  in  other  words,  until  they  go  through  some 
chemical  process,  caused  by  their  own  action  and 
the  lapse  of  time,  whereby  they  become  seasoned  and 
fit  for  use,  and  that  this  process  occupies  from  six 
months  to  two  years  in  bringing  about  the  proper  result. 
That  to  save  the  expense  of  storage  room  in  his  own 
premises,  Brown  availed  himself  of  the  opportunity 
afforded  by  retail  dealers,  of  storing  ales  in  their  cellars 
or  vaults  until  they  became  fit  for  use,  and  until  an 
opportunity  for  a  sale  offered  itself. 

[Now,  if  you  find  that  these  ales  were  merely  left  by 
Mr.  Brown  on  storage  in  Healy's  cellar  ;  that  they  were 
not  sold  to  Healy  ;  that  Healy  had  no  right  to  use  the 
ales  without  first  purchasing  each  cask,  as  he  required 
it  for  his  use ;  then  it  is  clear  that  the  transaction  was 
what  the  law  calls  a  bailment  of  the  class  known  as 
deposftum,]  That  is,  a  simple  delivery  or  deposit  of 
goods  to  be  kept  and  returned  without  recompense,  or, 
in  the  language  of  Judge  Stoet,  "a  delivery  in  trust 
for  some  special  object  or  purpose,  and  upon  a  contract, 
express  or  inii)lied,  to  conform  to  the  object  of  the 
trust."  If  the  transaction  was  merely  such  a  bailment, 
or,  in  other  words,  it  was  not  a  sale,  then  the  plaintiff's 
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assignor  did  not  part  with  iiis  title.  The  property  was 
his  when  the  marshal  took  it  away,  and  the  defendants 
are  liable  for  his  acts,  if  they  directed  him  to  take  it. 

Although  the  receipt  or  contract  signed  by  Healy 
does  not  in  express  terms  authorize  a  sale  or  use  of  the 
ales  by  Healy,  the  transaction,  as  had  between  Brown 
upon  the  one  hand,  and  Healy  upon  the  other,  is  never- 
theless open  to  all  evidence  showing  or  tending  to 
prove  its  true  character  and  purpose.  The  defendants 
are  judgment  creditors  of  Healy,  and  are  got  to  be  con- 
cluded by  forms  or  writing,  and  are  at  liberty  to  show 
the  truth,  wliatever  it  may  be,  respecting  the  transaction 
in  question.  The  defendants  have  availed  themselves 
of  this  liberty,  and  have  attempted  to  attack  the  trans- 
action as  a  fmud  upon  them  and  the  creditors  of  Healy 

• 

generally,  and  claim  tliat  the  writing  exacted  from 
Healy  was  an  attempt  to  hinder,  delay  and  defraud 
creditors,  and  to  cover  up  and  conceal  the  true  title ; 
so  that  while  the  property  was  practically  Healy' s  for 
every  other  purpose,  it  was  to  be  Brown's  for  the  pur- 
pose of  keeping  off  Healy's  creditors  You  are  to  find 
whether  the  defendants  have  succeeded  in  proving  this 
defense  or  not.  If  they  have,  they  are  entitled  to  your 
verdict.  The  defendants  also  claim  that  Healy  was  a 
retail  dealer,  and  had  the  right,  under  his  contract  with 
Mr.  Brown,  to  retail  this  ale  over  the  counters  of  his 
store  ;  that  it  was  to  form  part  of  his  stock  in  trade,  as 
a  retail  dealer,  and  was  to  be  retailed  and  drank  over 
his  bar.  If  you  find  this  to  be  the  fact,  the  defendants 
will  be  entitled  to  your  verdict,  because  any  such  right 
in  Healy  to  sell  and  dispose  of  the  ale  at  pleasure,  is 
inconsistent  with  an  outstanding  title  in  any  one  else. 
Mr.  Brown  could  not  permit  Mr.  Healy  to  deal  with  thfe 
property  as  his  own,  to  retail  it  at  pleasure  to  his  cus- 
tomers ;  and  at  the  same  time  to  retain  his  title  to  it ; 
the  existence  of  twa  such  conflicting  righi  s  is  incompa- 
tible and  impossible.    If  the  ales  were  Brown's,  then 
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Healy  had  no  right  to  use  them  as  his  own.  If  they 
were  Healy' s,  Brown  had  no  title  to  them.  You  will 
have  observed,  therefore,  that  the  question,  whether  the 
title  was  in  Brown  or  in  Healy,  depends  upon  a  very 
fine  distinction,  which,  although  perhaps  difficult  to 
understand  on  fii-st  imx^ression,  nevertheless  exists  in 
this  case,  either  in  favor  of,  or  against  Brown,  according 
to  your  finding  of  the  facts.  [If  you  find  that  Mr. 
Healy  had  no  right  to  use  any  cask  of  ale  without  first 
purchasing  or  ordering  such  cask,  or  without  first  ob- 
taining the  liberty  of  using  the  contents  of  such  cask, 
the  purchase,  the  ordering  or  the  use  of  such  cask,  under 
such  circumstances,  would  not  divest  Brown  of  any 
title  he  had  to  the  remaining  casks,  unless  he  had  by 
his  previous  acts  or  conduct  disposed  of  them.]  I 
mean  to  be  understood  as  saying,  that  if,  notwith- 
standing the  fact  that  the  ales  were  stored  in  Healy's 
cellar,  you  find  that  he  had  no  right,  under  his  agree- 
ment with  Brown,  to  use  even  a  single  cask  without 
special  permission,  that  the  obtaining  of  such  permis- 
sion to  use  one  cask  would  not  extend  to  all,  if  such 
construction  was  contrary  to  the  understanding  and  in- 
tent of  the  parties.  One  way,  perhaps,  of  ascertaining 
the  relative  positions  of  Healy  and  Brown,  in  respect 
to  these  ales,  is  to  consider  whether,  if  Brown,  after 
imttiug  the  ales  into  Healy's  cellar,  had  the  right 
under  his  agreement,  to  go  there  at  any  time  afterwards 
and  take  them  away.  If  he  had,  that  may  have  a  ten- 
dency to  show  that  he  had  not  parted  with  all  his  right 
to  them.  While,  on  the  other  hand,  if  he  had  no  such 
right,  that  would  have  the  opposite  tendency  of  show- 
ing that  he  had  no  title  left. 

.  In  order  to  avoid  any  question  as  to  the  law,  I  pro- 
pose to  read  it  directly  from  the  books,  giving  the  vol- 
ume and  page,  so  that  the  counsel  may  understand 
intelligently  whether  to  find  fault  with  it  or  not.  In 
Herring  v.  Hoppock,  15  iV.  Y.  409,  which  was  an  action 
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for  the  conversion  of  an  iron  safe,  delivered  under  a 
conditional  eale  contract,  the  court  of  appeals,  accord- 
ing to  the  syllabus  of  the  case,  held  as  follows :  ''  When 
a  chattel  is  delivered  to  one  who  has  bargained  for  the 
purchase  thereof,  and  agreed  at  pay  therefor  at  a  future 
day,  under  an  express  contract  that  no  title  is  to  vest  ir\ 
him  until  payment,  the  property  of  the  vendor  is  not 
divested,  and  the  purchaser  takes,  at  most,  only  a  right 
by  implication  to  the  use  of  the  chattel,  until  default 
in  the  stipulated  payment."  The  above  rule  was  ap- 
I)lied  to  a  safe. 

The  following  rule  was  applied  by  the  court  of  ap- 
peals to  a  consignment  (Cole  v.  Mann,  63  N.  Y,  1) : 
**  Where  the  owner  of  the  property  consigns  it  to  another, 
under  an  agreement  that,  when  paid  for,  it  shall  become 
the  property  of  the  consignee,  the  title  does  not  pass  to 
the  latter  until  the  condition  is  complied  with,  and  it  Is 
not  liable  to  levy  and  sale  under  execution  against  him." 

So  much  for  this  general  rule ;  now  let  me  give  you 
another.  Chief  Justice  Tilghman,  in  Martin  v.  Mathot, 
14  Serff.  &  li.  215,  says :  ''  Possession  of  personal  prop- 
erty is  the  great  mark  of  ownership.  If  is  almost  the 
only  index  which  the  world  in  general  has  to  look  to. 
But  there  are  exceptions.  There  are  certain  necessary 
and  lawful  contracts  by  which  the  owner  parts  with 
the  possession,  and  yet  fraud  cannot  be  presumed. 
Such  as  the  contracts  of  lending  and  hiring,  both  very 
useful,  and  without  which  society  could  not  well  exist. 
It  is  of  the  essence  of  these,  that  the  owner  should  give 
up  the  possession  for  a  time.  Such  too  are  contracts 
by  which  an  artisan  or  manufacturer  has  the  possession 
of  materials  belonging  to  another  for  the  purpose  of 
making  them  up,  or  repairing  them  for  the  owner.  No 
suspicion  of  fraud  can  fairly  arise  where  the  transac- 
tion is  in  the  usual  course  of  business.  But  the  case  is 
very  different  where  it  is  intended  that  the  property 
should  be  apparently  in  one,  while  it  is,  in  fact,  in  an- 
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other.  This  is  out  of  the  usual  coarse  of  business, 
unnecessary,  aiid  directly  tending  to  the  injury  of  those 
who  are  not  in  the  secret."*  In  Luddent?.  Hazen,  31 
Barb,  650,  Judge  Allen,  in  delivering  the  opinion  of 
the  court,  said,  "That  personal  property  may  be  sold 
and  delivered  under  an  agreement  for  the  payment  of 
the  price  at  a  future  daj%  and  the  title,  by  express 
agreement,  remain  in  the  vendor  until  the  payment  of 
the  purchase  price,  is  now  well  settled.  Suchx^ayment 
is  strictly  a  condition  precedent,  and  until  performance, 
the  property  does  not  vest  in  the  buyer.  But,"  contin- 
ues the  learned  judge,  *'  the  principle  of  conditional 
sales  will  not  uphold  such  sale  when  the  property  is 
to  be  delivered  to  the' buyer  for  consumption  or  for  sale, 
or  to  be  dealt  with  in  any  way  inconsistent  with  the 
ownership  of  the  seller,  or  in  a  manner  which  would 
nfecessarily  destroy  his  lien  or  right  of  property." 
This  distinction  is  a  marked  one,  and  the  one  I  have 
already  cautioned  you  to  remember. 

In  conclusion,  gentlemen,  let  me  say,  that  compli- 
cated as  this  case  may  seem,  the  law  seeks  for  and 
must  get  at  the  truth,  and  while  it  attempts  to  protect 
the  true  lawful  owner  of  property  by  indemnifying  him 
from  any  unlawful  interference  therewith,  it  in  like  man- 
ner shields  those  in  the  right  from  evil  consequences. 

Now  if,  upon  the  whole  case,  you  find  from  the  evi- 
dence that  the  property  claimed  belonged  to  Arthur  A. 
Brown,  at  the  time  the  marshal  carried  it  away,  that 
Brown  had  not  sold  it  to  Healy,  and  had  not  by  any 
act  inconsistent  with  his  ownership,  conferred  upon 
Healy  the  indicia  of  title  and  of  ownership,  that  there 
was  no  fraud  in  the  transaction,  no  effort  to  hinder, 
delay  or  defraud  creditors,  and  nothing  in  it  that  pro- 
duced that  result,  it  will  be  your  duty  to  find  a  ver- 

*  The  rule  in  reference  to  conditional  sales  which  prevails  in 
Pennsylvania  differs  from  that  cstablisiied  in  New  York. 
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diet  in  favor  of  the  plaintiff,  for  $233,  the  value  of  the 
property  at  the  time  of  the  taking,  and  to  add  the  in- 
terest thereto ;  that  is,  provided  you  find  that  the  prop- 
erty was  taken  by  the  defendants  direction.  If,  on  the 
other  hand,  you  find  these  facts  in  favor  of  the  defend- 
ants, they,  and  not  the  plaintiff,  will  be  entitled  to  your 
verdict. 

The  defendants'  counsel  thereupon  duly  excepted 
to  the  whole  charge  generally,  and  especially  to  the 
two  parts  thereof  embraced  in  brackets. 

The  plain tiflf's  counsel  thereupon  requested  the 
court  to  charge  the  jury  as  follows  : 

First.  That  the  jury  cannot  find  a  verdict  in  favor 
of  the  defendants  in  this  action,  unless  they  find  that 
the  entire  twelve  casks  of  ate  were  actually  the  prop- 
erty of  and  owned  by  Healy  at  the  time  of  the  levy 
and  sale  by  Thurber. 

The  Court. — I  decline  to  charge  this  proposition. 
The  language  employed  is  too  general,  and  is  not  prop- 
erly qualified  as  to  judgment  creditors. 

Second.  That  if  Healy  took  and  used  any  of  the 
ale  contrary  to  the  agreement  and  underatanding  he 
had  with  A.  A.  Brown,  and  without  any  authority, 
knowledge  upon  the  part  of,  or  consent  by  Brown, 
the  fact  of  such  taking  and  use  by  Healy  should  not 
prejudice  the  piaintiflf's  title. 

The  Court. — I  so  charge.  To  which  defendants' 
counsel  then  duly  expected. 

Third.  If  the  jury  believe  that  A.  A.  Brown,  need- 
ing more  storage  room  than  he  had,  in  good  faith  put 
this  ale  in  the  cellar  of  Healy  for  that  reason,  and  for 
the  reason  that  when  it  became  fit  for  use,  Healy 
might  bny  it  of  him,  by  first  paying  for  it,  and  that 
the  arrangement  and  agreement  was  made  in  good  faith, 
and  withoutany  intention  of  passing  the  title  to  Healy, 
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and  without  any  understanding  or  agreement  thai 
Healy  was  to  liave  the  right  to  use  it  as  if  it  were  his 
own,  without  first  paying  for  it,  and  it  remained  there 
with  that  understanding,  then  the  title  did  not  pass  to 
Healy,  and  the  defendants  have  no  right  to  sell  it. 

The  Court. — If  there  was  no  sale  to  Healy,  I 
charge  you  that  this  proposition  is  correct. 

The  defendants'  counsel  excepted  generally  to  this 
construction,  and  specifically  as  to  the  part  in  refer- 
ence to  storage. 

Fourth.  That  if  the  jury  believe  A.  A.  Brown 
stored  the  ale  with  Healy,  with  the  privilege  to  Healy, 
to  become  the  owner  by  first  paying  for  it,  and  that 
this  arrangement  existed  ^t  the  time  of  sale  by  Thur- 
ber, the  plaintiff  is  entitled  to  recover. 

The  Couut. — Yes,  if  there  was  no  rale,  this  propo- 
sition is  correct. 

Fifth,  If  the  jury  believe  from  the  evidence  that 
the  ale  was  stored  in  Healy's  cellar,  and  that  it  was 
agreed  that  Healy  might  take  one  cask,  and  only  one, 
and  use  it,  and  then  by  the  agreement  was  to  pay  for 
that  before  he  had  any  right  to  take  or  use  any  more, 
and  the  transaction  was  a  good  faith  one  between 
Healy  and  Brown,  then  the  title  to  this  ale  did  not 
pass  to  Healy. 

The  CouPwT. — If  there  was  no  sale,  this  proposition 
is  correct,  to  which  the  defendants'  counsel  excepted. 

Sixth,  That  if  the  jury  believe  from  the  evidence 
that  Healy  had  no  permission  or  right  to  take  or  use 
more  than  one  cask  without  first  iiaying  for  that  one 
cask,  and  all  the  others  were  to  remain  the  property 
of  A.  A.  Brown  till  this  one  was  paid  for,  and  the 
agreement  was  made  in  good  faith,  the  title  to  the  ale 
in  question  did  not  pass  to  Healy. 
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The  Court. — If  there  was  no  sale  to  Healy,  this 
proposition  is  correct. 

To  which  the  defendants'  counsel  excepted. 

Seventh,  It  is  a  question  for  the  jury  whether  the 
title  and  ownership  of  the  twelve  casks  of  ale  in  question 
remained  in  Brown,  and  they  have  a  right  to  consider 
as  bearing  upon  that  question  the  receipt  or  wiitten 
contract  put  in  evidence,  and  the  testimony  [that  Brown 
kept  a  large  share  of  his  ale  in  his  customers'  cellars, 
and  the  testimony  that  stock  ale  requires  to  lie  a  long 
time]  to  fit  it  for  use,  together  with  the  other  evidence 
on  the  question,  and  if  the  jury  believe  from  the  evi- 
dence that  it  was  the  intention  of  the  parties  that  the 
title  should  remain  in  Brown,  and  no  right  or  permis- 
sion was  given  Healy  to  take  it,  till  it  was  paid  for, 
except  to  the  extent  of  one  cask,  then  the  plaintiff  is 
entitled  to  a  verdict. 

The  Court.— I  so  charge,  provided  the  jury  find 
nothing  in  the  transaction  operating  as  a  fraud  upon 
creditors. 

To  which  defendants'  counsel  excepted  generally, 
and  to  the  parts  inclosed  in  brackets  defendants  ex- 
cepted especially. 

EigJitJi.  That  if  the  jury  believe  A.  A.  Brown  put 
this  ale  in  Healy' s  cellar  under  the  agreement  of  May, 
1872,  and  gave  him  no  right  or  privilege  to  use  the  ale 
in  suit  without  first  paying  for  it,  and  that  Healy  had 
no  privilege  or  permission  from  Brown  to  use  more 
than  one  cask  before  he  paid  for  that  cask,  they  have 
a  right  to  find  that  the  twelve  casks  belonged  to  Brown, 
and  render  a  verdict  /or  the  plaintiff. 

The  Court. — I  so  charge,  that  is,  provided  there 
was  no  sale  and  no  subsequent  waiver  of  the  conditions. 

To  which  the  defendants'  counsel  also  excepted. 
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Nlntlt.  It  is  a  question  for  the  jury  whether  A.  A. 
Brown  agreed  to  let  Healy  take  and  use  these  twelve 
casks  of  ale,  and  all  of  them,  at  any  time  he  pleased, 
and  dispose  of  tliem,  without  lirst  paying  for  them,  and 
if  tliey  believe  he  did  not  so  agree,  and  that  Healy  had 
no  such  right,  then  the  iDlaintiflE  is  entitled  to  recover 
of  the  defendants. 

The  Court. — I  so  charge,  provided  there  was  no 
sale,  and  notliing  in  the  nature  of  the  transaction  oper- 
ating as  fraud  on  creditors. 

To  which  defendants'  counsel  also  excepted. 

Tenili,  If  the  jury  believe  from  the  evidence,  that 
it  was  agreed  that  Healy  might  take  and  sell  one  cask 
of  this  stock  ale,  and  only  one,  nntil  he  had  paid  for  it, 
they  have  a  right  to  find  from  the  evidence,  if  they 
believe  it  to  be  the  fact,  that  the  balance  of  the  ale 
remained  and  continued  the  property  of  A.  A.  Brown, 
and  if  thev  believe  and  find  this  from  the  evidence, 
the  plaintiff  is  entitled  to  recover.       • 

The  Court. — I  so  charge,  provided  there  \Yas  no 
sale  and  no  agreement  formed  diflFerent  from  that 
stated,  and  nothing  operating  as  a  fraud  on  creditors. 

To  which  the  defendants'  also  excepted. 

Defendants  requests'  to  charge  : 

First.  *If  the  jury  shall  find  that  it  was  agreed 
between  Brown  and  Healy  before,  at,  or  after  the  dat^ 
of  the  receipt,  May  1st,  1872,  that  Healy  was  to  have 
the  right  to  tap  and  sell  the  ale  at  retail  in  his  business 
without  prepayment,  that  defendants  are  entitled  to  a 
verdict. 

The  Court. — I  so  charge. 

Second,  That  in  determining  the  question  they 
are  not  controlled  by  the  receipt  or  writing,  but  may 
consider  the  conduct  of  the  parties,  and  what  was  said 
before,  at  and  after  May  1st,  1872. 
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The  Court. — 1  so  charge. 

Third,  That  if  Brown  sold  the  ale  to  Healy  to  be 
sold  by  him  in  his  business  at  retail  without  prepay- 
ment, and  took  the  receipt  to  keep  Healy's  creditors 
from  seizing  it,  the  title  vested*  in  Ilea ly  as  to  snch 
creditors,  and  defendants  are  entitled  to  a  verdict. 

The  Court. — I  so  charge. 

fourth.  That  if,  ^f ter  May  1,  1872,  and  between 
that  time  and  the  levy,  Healy  asserted  the  right  to 
and  did  tap  and  sell  at  retail  six  casks  and  a  part  of  a 
seventh  without  prepayment,  and  Brown  was  conver- 
sant of  that  fact  and  acquiesced  in  it,  and  received 
money  from  Healy  on  account,  from  time  to  time,  that 
defendants  are  entitled  to  a  verdict. 

Fifth.  That  if  .Healy,  between  the  first  of  May, 
1872,  and  the  levy,  sold  from  time  to  time  at  retail  a 
large  portion  of  said  ale  with  Brown's  knowledge  and 
acquiescence,  and  Brown  collected  money  from  time  to 
time  on  account  of  such  sales,  the  defendants  are  en- 
titled to  a  verdict. 

The  Court. — I  so  charge. 

Defendants'  further  requests  to  charge. 

The  question  whether  Mr.  Brown  had  sufficient 
room  in  his  brewery  for  the  purpose  of  storing  his  ales, 
is  entirely  immaterial  in  this  case,  and  you  will  disre- 
gard all  the  testimony  on  that  point. 

The  Court.— I  so  charge. 

Defendants'  third  series  of  requests  to  charge: 

I.  That  if  the  ale  was  delivered  by  Arthur  A. 
Brown  to  Healy  as  purchaser,  to  be  sold  by  him  at  re- 
tail, in  the  course  of  his  business,  on  the  understand- 
ing that  Brown  should  remain  the  owner  until  he  was 
paid  for  the  same ;  that  such  an  agreement  for  Brown's 
continued  ownership  was  fraudulent  as  to  the  defend- 
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ants,  as  creditors  of  Kealy,  and  that  the  marshal  had 
the  right  to  seize  the  ale  under  tlie  execution. 

The  Court. — I  so  charge. 

II.  That  if  the  ales  were  delivered  to  Healy  to  be 
by  him  sold  at  retail  in  the  course  of  his  business,  on 
the  understanding  that  Brown  should  remain  the 
owner  until  the  ale  was  paid  for,  such  an  agreement 
would  not  prevent  the  title  from  passing,  and  in  that 
case  the  plaintiff  is  not  entitled  to  recover  for  the 
ale. 

The  Couut. — I  so  charge. 

III.  That  the  question  for  the  jury  is,  to  determine 
what  the  contract  was  between  Brown  and  Healy.  If 
Brown  supplied  the  ale  to  Healy  upon  a  contract  of 
sale,  to  be  resold  by  Healy  in  the  course  of  his  business 
as  a  I'etail  liquor  dealer,  although  on  the  understand- 
ing that  Brown  was  to  remain  the  owner  until  paid  for, 
yet  the  delivery  under  such  contract  would  pass  the 
title  of  the  ale,  immediately,  upon  the  ground  that 
such  delivery  would  be  inconsisltent  with  the  continued 
ownership  of  the  vendor. 

The  Court. — I  so  charge. 

IV.  That  there  is  no  evidence  in  this  case  to  au- 
thorize the  jury  to  find  that  there  was  any  storage  rela- 
tion between  Brown  and  Healy  in  Ipelation  to  this  ale. 

The  Court. — There  was  no  storage  relation  between 
Brown  and  Healy  within  the  technical  definition  of  the 
term,  because  Healy  was  not  a  store-house  keeper  ;  but 
I  decline  to  charge  that  there  was  no  agreement  creat- 
ing the  relation,  and  leave  it  to  the  jury  to  say  what 
agreement  was  made  (if  any),  between  the  parties  i-e- 
specting  storage ;  to  which  the  defendants'  counsel 
excepted. 

y.    To  constitute  a  storage   relation,  it  would  be 
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necessary  ttiat  an  agreement  shonld  have  been  made 
between  Brown  and  Healy,  by  which  Healy  was  to 
store  the  ale  for  Brown.  And  that  such  relation 
cannot  be  created  without  soma  agreement. 

The  Court. — I  so  charge  that  there  must  be  an 
agreement,  express  or  implied,  in  all  cases,  to  create 
the  relation  referred  to. 

To  which  the  defendants'  counsel  also  excepted. 

I  have  endeavored,  gentlemen,  to  make  this  case  as 
clear  to  you  as  possible,  in  view  of  the  numerous  ques- 
tions and-  conflicting  evidence,  and  I  feqr  the  numer- 
ous requests  put  by  the  respective  counsel  have  not 
aided  my  design,  but  you  are  to  derive  whatever  bene- 
fit and  instruction  they  furnish. 

The  jury  thereupon  retired  to  agree  upon  a  verdict. 

After  they  were  out,  the  defendants'  counsel  asked 
the  court  to  note  a  further  exception  to  that  portion 
of  the  charge,  holding  that  the  case  of  Herring  v.  Hop- 
pock,  in  15  JV.  T.  was  applicable  to  this  case. 

TriE  Court. — I  did  not  so  charge.  I  simply  said 
that  the  court  of  appeals  had  made  that  general  rul- 
ing in  regard  to  conditional  sales,  and  I  especially 
charged  the  jury  about  the  distinction  between  goods  to 
be  kept  on  hand  like  a  safe,  and  those  to  be  consumed 
or  sold.  To  avoid  any  dispute,  however,  1  will  send 
for  the  jury  and  re-instruct  them.  The  oflScer  will 
bring  in  the  jury. 

The  jury  were  accordingly  returned  to  their  seats 
in  the  box. 

The  Court. — ^The  counsel  differs  with  me  as  to 
what  I  instructed  you,  and  I  am  going  to  endeavor: to 
make  myself  so  clear  that  no  one  can  possibly  mis* 
understand  me,  and  I  hope  I  may  succeed  in  doing  it. 

The  case  of  Herring  v.  Hoppock,  which  1  read  to  you 

Vol.  I.— 23 
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(the  court  reads  it  again),  is  to  be  deemed  modified  by 
the  opinion  of  Judge  Allen  in  Liidden  «.  Hazen 
(which  the  court  reads  again),  and  this  latter  decision 
I  charge  you  to  be  especially  applicable  to  this  case. 

Let  me  repeat,  tliat  if  these  ales  were  to  form  part 
of  Healy's  stock  in  trade  as  a  retail  dealer  and  were  to  be 
used  or  sold  by  him,  as  he  used  and  sold  other  portions  of 
his  stock,  the  plaintiff  cannot  recover.  1  cannot  make 
myself  understood  any  plainer  than  that.  • 

A  Juror. — ^Tliat's  what  you  charged  us  before. 

The  Coubt. — It  is  certainly  what  I  intended  to 
charge  you. 

The  jury  rendered  a  verdict  for  the  plaintiflf. 

This  charge  was  approved,  iind  the  verdict  sustained  by  the  New 
Tork  common  pleas,  general  term.  In  consequence  of  the  number  of 
trials  had  and  appeals  previously  taken  the  taxable  costs  aggregated 
about  $1,800. 


IStm  Sork  Partite  (ffonrt. 

Trial  Term — January,  1881. 

EDWIN  R.  GOODKICH   affainst  PETER  BOWE, 

Sheriff,  &c. 

Where  an  owner  of  personal  property  executes  a  chattel  mortgage 
thereon,  with  the  condition  that  he  is  to  remain  in  i>osses9ion 
thereof  until  default  in  payment  of  the  amount  secured  thereby, 
he  has  a  leviable  interest  therein. 

In  such  case  it  is  the  sherlfiTs  duty,  under  an  execniion  against  the 
mortgagor,  to  levy  on  the  property,  sell  in  view  tliereof  the  right, 
title  and  interest  of  the  mortgagor  therein,  and  deliver  the  property 
to  the  purchaser. 

The  sheriji  has  no  right  in  such  case  to  demand  a  bond  of  indemnity. 

If  the  sheriff  impanels  a  jury  to  try  a  claim  made  by  the  mortgagee 
tmder  the  mortgnge,  they  have  no  jurisdiction  to  try  any  other 
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claim.     Their  verdict,  finding  the  title  to  the  property  to  be  in  the 
mortgagee,  is  not  conclusive,  but  the  creditor  in  an  action  for  false 
return  may  show  that  the  verdict  was  broader  than  the  claim. 
Assignment  of  a  judgment  carries  the  right  of  action  for  a  false 
return. 

This  was  an  action  against  the  sheriff  for  n  false 
return.  Plaintiff  proved  a  judgment  for  $162  in  March, 
1880,  against  one  Schilberg,  assignment  to  himself,  ex- 
ecution to  defendant,  possession  by  Schilberg  of  a 
drug  store,  the  property  in  which  was  worth  about 
$1,000,  the  use  of  whicli  for  a  year  $300.  Defendant 
proved  a  chattel  mortgage  made  by  Schilberg  to  one 
Welker  in  March,  1880,  to  secure  $600,  payable  Sep- 
tember 1, 1881,  the  mortgagor  to  have  possession  of  the 
property  till  then  ;  claim  by  Welker  under  said  mort- 
gage, a  verdict  of  sheriff's  jury  finding  title  to  the 
property  in  Welker,  a  refusal  by  the  creditor  to  give  a 
bond  of  indemnity.*  It  af>peared  that  the  plaintiff's 
attorney  had  informed  the  sheriff  of  the  decisions  hold- 
ing that  a  mortgagor,  in  j^ossession  has  a  leviable  in- 
terest, had  instructed  him  to  sell  Schilberg' s  interest, 
and  notified  him  he  would  be  held  responsible  for  a 
failure  so  to  do.  But  the  sheriff  claimed  that  he  was 
entitled  by  the  custom  of  his  office,  in  existence  for  thirty 
years,  to  a  bond  in  the  sum  of  $1,000.  Thereupon  he 
released  the  levy  and  returned  ihe  execution  unsatis- 
fied. Whereupon  this  action  was  brought  for  a  false 
return. 

The  court  charged  the  jury  that  the  sheriff  should 
have  sold  the  right,  title  and  interest  of  Schilberg  in 
the  property ;  that  it  having  appeared  upon  the  testi- 
mony of  the  mortgagee  himself,  that  the  mortgagor 
had  his  permission  to  carry  on  the  business  and  sell 
the  stock  in  the  course  of  trade  for  his  (the  mortgagor's) 
own  benefit,  this  was  a  substantial  right  which  would 
have  passed  under  the  sheriff's  sale ;  that  the  only 
question  for  the  jury  was  to  assess  the  value  of  the 
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mortgiigor^s  interest  for  the  time  the  mortgage  had  to 
ran. 

The  jury  rendered  a  verdict  in  plaintifiTs  favor  for 
the  full  amount  of  the  execution. 

Defendant's  counsel  moved  for  a  new  trial  on  the 
minutes. 

Messrs,  Knox  &  McLean^  for  defendant. 

JoJm  Brooks  Leavitt^  for  plaintiff. 

MoAdam,  J. — My  conclusions  upon  the  legal  prop- 
ositions involved  are  as  follows : 

1.  That  the  assignment  to  the  plaintiflp  carried  with 
it  the  cause  of  action  for  which  the  suit  is  brought 
(Bowdoin  v.  Colman,  6  Diter^  182 ;  Gallardi  v.  Orser,  4 
Bos.  107 ;  Thomas  v.  Hubbell,  35  N.  Y.  120 ;  Wehle 
0,  Spellman,  76  Id.  685 ;  Pannlee  v.  Dann,  23  Bdrb. 
461). 

2.  That  the  mortgage  having  eighteen  months  to 
run  before  the  title  of  the  niortgagee  became  absolute, 
the  mortgagor  had  a  leviable  interest  in  the  mortgaged 
property,  which  the  sheriff  ought  to  have  sold  to  sat- 
isfy the  execution  in  his  hands  (Hull  v.  Carnley,  11 
N.  Y.  601). 

3.  That  the  sheriff  had  no  right  to  demand  an  in- 
demnity l>efore  selling  such  interest. 

4.  That  the  offer  to  sell  surh  right,  title  and  interest 
.at  the  vestibule  of  the  City  Hall  i^s  no  answer  to  the 
present  action.  He  should  have  sold  on  the  premises. 
At  all  events,  the  presence  of  the  goods  at  the  sale 
was  indispensably  necessary  (3  R,  8.  6  ed.  629,  §  41 ; 
'CrocJcer  on  Sheriffs^  2  ed.  §  496,  and  cases  cited; 
Stief  0.  Hart,  1  N.  Y.  20). 

5.  That  the  alleged  *' claim  of  tftle"  by  the  mort- 
gagee, being  founded  exclusively  on  the  mortgage, 
which  on  its  face  showed  that  the  mortgagor  had  a 
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leviable  interest  in  the  property,  gave  the  sheriff  no* 
iurisdiction  to  try  snch  question  by  a  jury,  and  that 
the  finding  by  the  sheriff's  jury  of  '*  title  in  the  claim- 
ant" did  not  under  sach  circumstances  warrant  the 
sheriff  in  demanding  a  bond  of  indemnity,  as  a  condi- 
tion of  selling  tlie  conceded  interest  of  the  mortgagor 
apparent  on  the  face  of  the  mortgage.  The  finding  by 
the  sheriff' §  jury  could  not  be  broader  than  the  claim' 
itself,  and  this,  as  before  remarked,  upon  its  face,  ad- 
mitted a  leviable  interest  in  the  mortgagor,  which  the 
sheriff  was,  as  a  matter  of  plain  duty,  bound  to  sell. 
He  would  have  incurred  no  risk  in  so  doing,  and  for 
his  failure  or  neglect  to  sell  he  is  liable  for  the 
damages  which  the  creditor  suffered  in  consequence. 

6.  The  jury  assessed  the  mortgagor's  usable  interest 
at  $162,  the  amount  of  the  judgment.  The  evidence 
amply  supports  the  value  as  found. 

7.  The  mortgagee  testified  upon  the  trial  that  the 
mortgagor  had  his  permission  to  carry  on  the  business 
and  sell  off  the  stock,  as  the  exigencies  of  trade  re- 
quired, and  for  his  own  benefit.  Without  discussing 
the  legal  effect  (as  to  judgment  creditors)  of  such  an 
arrangement  between  mortgagor  and  mortgagee,  it  is 
apparent  that  such  a  privilege  for  eighteen  months  is 
one  of  substantial  value.  I  have  failed  to  discover 
that  any  injustice  was  done  by  the  verdict,  or  that 
there  was  error  in  any  of  the  rulings. 

Motion  for  a  new  trial  denied. 
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JStm  ijork  JHartnt  (Sourt 

Special  Term— November  9,  1877. 

JACOB  BAMBERG,  et  al.,  against  JACOB  STERN. 

Debts  fraudulently  contracted  are  not  discharged  by  a  composition  iu 
bankruptcy.* 

Motion  for  a  perpetual  stay  of  execution. 

This  action  was  commenced  on  December  13, 1876. 
The  complaint  was  the  ordinary  one  for  goods  sold 
and  delivered.  The  plaintiffs,  upon  affidavits  alleging 
that  the  sale  was  procured  by  means  of  false  represen- 
tations, procured  an  order  of  arrest  against  the  defend- 
ant. On  affidavits  denying  the  fraud,  tlie  defendant 
moved  to  vacate  the  order  of  arrest,  which  motion 
was  denied  on  the  merits. 

Thereafter,  and  on  February  17, 1877,  a  composition 
in  bankruptcy,  between  the  defendant  and  his  creditors, 
was  perfected  by  the  confirmation  of  the  federal  court, 
and  an  entry  of  the  composition  was  made,  and  the 
names,  address  and  amount  of  debt  due  the  plaintiffs 
were  stated  in  the  schedules  of  the  bankrupt  (the  defend- 
ant lierein),  as  required  by  the  statute  in  such  case  made 
and  provided. 

The  defendant  thereupon  moved  this  court  at  special 
term  thereof  for  a  perpetual  stay  of  execution,  upon 
papers  showing  the  facts  above  *  mentioned.  This 
application  was  denied  in  the  following  opinion,  filed 
November  9, 1877. 


*  Fraus  et  dolus  nemini  patrocinari  debent. 

The  bankruptcy  act  was  aimed  at  fraud  (Court  of  Appeals,  66  If. 
F.  603).  Its  intent  was  to  permit  the  honest  bankrupt  to  give  up  his 
assets,  to  divide  them  pro  rata  among  his  creditors,  and  to  get  a  dis- 
charge from  his  debts  honestly  contracted  (Court  of  Appeals,  53  N,  Y, 
128). 


N.  Y.  MARINE  CT.,  Sp.  T.,  Nov.,  1877.     343 

Bamberg  9.  Stern. 

TFw.  Strauss^  for  motion. 
jETar^  cfe  Bamherger^  opposed.  . 

McAdam,  J. — The  defendant  applies  to  the  court  for 
a  perpetual  stay  of  execution  herein,  upon  the  ground 
that  the  cause  of  action  and  judgment  have  been  dis- 
charged under  proceedings  for  composition  in  bank- 
ruptcy. 

No  informality  in  the  composition  proceedings  is 
alleged,  and  no  defect  pointed  out,  except  an  error  in  re- 
gard to  the  amount  of  the  plaintiff's  claim.  This  is  not 
fatal  in  the  absence  of  proof  that  it  was  fraudulently 
made  (Beebe  v,  Pyle,  1  Abb,  N,  (7.  412  ;  Small  o.  Graves, 
7  Barb.  576 ;  Stanton  v.  Ellis,  12  N.  F.  575  ;  7  Robt 
283). 

Under  the  circumstances  disclosed  in  the  pa[)ers, 
the  application  is  made  in  time,  and  the  remedy  by 
motion  for  a  perpetual  stay  is  regular  (Monroe  v,  Upton, 
60  N,  Y.  595,  which  is  in  affirmance  of  point  decided  in 
Baker  v.  Taylor,  1  Cow.  165 ;  Palmer  o.  Hutchins,  1  Id. 
42  ;  3  iV^.  F.  216  ;  38  Id.  253  ;  59  Id.  240  ;  8  Com.  96 ;  6 
Hill^  246,  254).  Upon  the  merits,  however,  I  have  con- 
cluded to  dispose  of  the  motion  adversely  to  the  de- 
fendant, upon  the  ground  of  fraud  in  contracting  the 
debt ;  and  this  notwithstanding  the  fact  that  the  su- 
preme court  of  New  Hampshire  (16  Nat.  Bank.  Reg. 
205)  held  that  provable  debts,  although  created  by 
fraud,  are  discharged  by  a  composition  in  bankruptcy. 
The  court,  in  that  case,  based  its  decision  ui^on  the 
theory  that  the-  statute  authorizing  the  composition 
does  not  exempt  from  its  operation  any  class  of  debts, 
and  that  by  the  adoption- of  the  resolution  for  the  com- 
position, and  its  approval  by  the  court,  and  the  pay- 
ment of  the  amount  proposed,  the  claims  of  all  whose 
names,  residences,  and  the. amount  of  whose  debts 
appear  in  the  statement  (whether  fraudulently  con- 
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tractecl  or  otherwise)  are  absolutely  discharged,  and 
all  right  of  action  thereon  forever  barred. 

Tliat  no  other  discharge  is  necessary.  That  the  rec- 
ord of  the  adoption  of  the  resolution,  and  the  evidence 
of  payment  of  the  specified  percentage,  are  all  that  is 
required  to  extinguish  the  bankru{)t's  debts  (citing 
la  re  Bechet,  12  JVaL  Bank.  Beg.  201 ;  In  re  Traf  ton, 
14  IrL  508). 

I  concur  in  the  above  decision,  except  as  to  debts 
fraudulently  contracted,  and  as  to  such  debts  I  hold 
and  decide  that  the  composition  is  inoperative,  unless 
the  creditor  assents  to  it  in  some  wa}%  whereby  he 
legally  waives  the  fraud  and  becomes  a  mere  contract 
creditor.  As  I  have  disagreed  with  the  conclusion 
reached  by  the  supreme  court,  upon  the  main  point 
decided  in  the  case  cited  (16  Nat.  Bank.  Reg.  205), 
my  reasons  for  such  dissent  are  properly  called  for, 
and  necessarily  depend  upon  the  construction  to  be 
placed  upon  the  acts  under  consideration. 

The  statutes  of  the  United  States  bearing  upon  this 
question  are : 

1.  "  An  act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,"  approved  March 
2,  1867  ( U.  8.  Laws  of  1867,  c.  176 ;  14  Stat,  at  L.  pp. 
617,  541). 

2.  The  revised  statutes  of  the  United  States,  ap- 
proved June  22,  1874  (§§  4972,  5132). 

8.  "  An  act  to  amend  and  supplement  an  act,  entitled 
an  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  March  2, 
18G7,  and  for  other  purposes,  approved  June  22,  1874 
{U.  S.  Laws  of  1874,  c.  390;  18  Stat,  at  L.  p.  178). 

Section  17  of  the  law  last  cited,  entitled  ''An  act 
to  amend  and  supplement"  the  act  of  1867,  contains 
the  provisions  for  composition  with  creditors,  which  it 
provides  are  to  be  added  to  section  43  of  the  act  sup- 
plemented. 
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'  Section  43  of  the  said  act  is  section  6103  of  the  re- 
vised statutes. 

The  plaintiffs  herein  never  joined  in  nor  consented 
to  the  composition  in  any  form,  and  have  accej^ted  no 
benefit  under  it. 

The  claim  made  by  the  defendant,  that  the  plaint- 
iffs' debt  is  barred  by  a  composition  to  which  they 
were  not  actual  (if  construGtive)  parties,  and  did  not 
consent,  is  based  on  the  last  provision  of  the  fourth 
paragraph  of  section  17.     It  is  as  follows : 

"  The  provisions  of  a  composition,  accepted  by  such 
resolution,  in  i)ursuance  of  this  section,  shall  be  bind- 
ing on  all  creditors  whose  names  and  addresses,  and 
the  amounts  of  the  debts  due  to  whom,  and  shown  in 
the  statement  of  the  debtor  produced  at  the  meeting 
at  which  the  resolution  shall  have  been  passed,  but 
shall  not  affect  or  prejudice  the#rights  of  any  other 
creditors.'' 

This  provision  1  hold  must  be  construed  with  the 
following,  which  is  contained  in  section  5117  of  the  U. 
S.  revised  statutes  {Act  of  1867,  §  33 ;  14  Siat  at  L. 
633):* 

'*  No  debt  created  by  the  fraud  or  embezzlement  of 
the  bankrupt,  or  by  his  defalcation  as  a  public  olBicer, 
or  while  acting  in  any  fiduciary  character,  shall  be  dis- 
charged by  proceedings  in  bankruptcy  ;  but  the  debt 
may  be  proved,  and  the  dividend  thereon  shall  be  a 
payment  on  account  of  such  debt.'- 

Unless  this  were  so,  any  debt,  whether  created  by 
fraud  or  embezzlement,  defalcation  or  fiduciary  trust, 
would  all  of  them  be  discharged  by  the  composition, 
without  the  creditor's  consent  and  against  his  will. 
No  such  result  was  ever  contemplated.  The  com- 
position with  creditors  allowed  by  the  statute  is  a  pro- 


**  Uhi  cadem  ratio  M  eadem  lex;  ct  de  similibus  idem  est  judicium. 
Ex  preeedentibus  et  unaeguentUnta  optima  Jit  intetpretatio. 
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ceeding  in  bankmptcy.  It  is  only  as  snch  that  Con- 
gress has  power  to  authorizse  it  (In  re  Reiman,  11  N. 
B.  R.  21 ;  S.  C.  in  U.  S.  Circuit  Court,  12  BMolif.  668, 
566).* 

It  is  a  familiar  rule  of  construction  that  all  acts  in 
pari  materia  are  to  be  taken  together  as  if  they  were 
in  one  law  (Rogers  v.  Bradshaw,  20  Johns.  735,  744 ; 
McCartee  t?.  Orphan  Asylum,  9  Cow.  437,  607 ;  Perkins 
©,  Perkins,  82  Barb.  531,  534).  And  that  an  amend- 
ment is  to  be  construed  as  part  of  the  original  statute, 
and  the  provisions  of  both  are  to  be  so  construed  that 
all  will  be  operative  if  possible  (People  v.  Asten,  49 
How.  417 ;  Potter*  s  Dwarris*  Statutes^  145  ;  Harrell  t>. 
Harrell,  8  Fla.  46),  for  repeals  by  implication  are  not 
favored  (United  States  v.  Tysen,  11  Wall.  88 ;  Bowen  ». 
Lease,  5  Hill,  221,  226  ;  Williams  v.  Potter,  2  Barb,  316 ; 
People  V.  Deming,  'kHilt.  271 ;  Mayor,  &c.  v.  Walker, 
4  JS.  1).  Smithy  258).  These  principles  are  illustrated 
in  Ansonia  Brass  &  Copper  Co.  v.  N.  Y.  Lamp  Chim- 
ney Co.  (53  N.  Y.  123),  in  which  the  court  of  appeals 
had  occasion  to  construe  section  21  of  the  bankruptcy 
act,  and  in  doing  so,  said  (Polger,  J.):  "  This  21st  sec- 
tion may  not  stand  alone.  It  is  to  be  pead  and  applied 
in  connection  with  every  other  section  of  the  act.  AH 
must  have  their  due  and  conjoint  effect ;  each  must  be 
so  far  qualified  and  limited  by  the  other,  as  that  all 
may  have  operation  in  harmony,  if  so  it  may  be,  and 

*  Congress  has  clearly  no  power  to  declare  what  shall  be  accepted 
as  an  accord  and  satisfaction  of  debts  due  to  the  citizens  of  tlie 
several  States,  except  under  the  power  to  establish  a  uniform  system 
of  bankruptcy  {U,  8.  Const,  art.  1,  §  8,  subd.  4).  Jurisdiction  to 
entertain  proceedings  for  a  composition  under  the  act  of  1874  is  con- 
ferred upon  the  United  States  courts  only  in  *' bankruptcy  proceed- 
in^,^'  and  as  part  of  the  bankruptcy  system  authorized  by  the  consti- 
tution. Proceedings  for  a  composition  are  voluntary  as  to  those  who 
actually  join  in  and  assent  to  them,  and  are  involuntary  as  to  all 
others. 
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each  must  be  kejjt  in  subserviency  to  the  general  in- 
tent of  the 'whole  enactment. 

'^  The  intent  of  the  act  is  to  permit  the  honest  bank- 
rupt, being  a  natural  person,  to  give  up  all  liis  assets, 
to  divide  them  pro  rata  among  his  creditors,  and  to  get 
a  discharge  from  his  debts  honestly  contracted." 

So  much  for  the  question  of  construction.  And 
now  for  the  application  of  the  rule  to  this  case.  The 
defendant  herein  was  arrested  for  fraudulently  con- 
tracting the  debt.  The  cause  of  action  was  for  goods 
sold  and  delivered.  The  ground  of  arrest  was  extra- 
neous to  the  cause  of  action,  and  the  allegations  of  fraud 
did  not  belong  to  the  complaint  (Lee  v,  Elias,  3  SaTidf.. 
[5  N.  T.  Superior  CL\  736  ;  Corwin  v.  Freeland,  6  N.  Y. 
663,  565;  Wood  v.  Henry,  40  Id.  124  ;  El  wood  ^.  Gardner, 
45  Id,  349  ;  12  How.  331 ;  13  Id.  231  ;  59  N.  Y.  156), 
and  were  appropriately  stated  in  the  affidavit  to  procure 
the  arrest.*  A  motion  was  made  to  vacate  the  arrest ; 
it  was  denied,  and  the  arrest  was  sustained.  Fraud 
was,  therefore,  judicially  established,  according  to  the 
practice  of  the  courts  of  this  State.f 

This  fraud  rendera  the  discharge  under  the  compo- 
sition inopemtive  as  to  the  plaintiflfs'  debt  {oide  the 
statute  as  before  construed;  Bump  on  Baiikruptcy^ 
8  ed.  722,  723-726,  and  cases  cited).  It  follows,  tliere- 
fore,  that  the  application  for  a  perpetual  stay  must 
be  denied,  with  $10  costs. 

The  decision  was  reversed  by  the  marine  court,  general  terra,  and 
aach  reversal  was  nffirmed  by  the  N.  Y.  common  pleas,  general  term 
(18  Banhr.  liegr.  74).     These  two  adjudications  were  overturned  and 

*  This  was  decided  before  the  new  Code  changed  the  rule  of 
pleading. 

t  Judge  Nixon,  of  the  U.  8.  Court  of  N.  J.,  held  (17  B.  R.  123), 
that  the  State  court  in  authorizing  the  arrest  decided  the  question  of 
fraud,  and  that  its  decision  could  not  be  impeached  collaterally  in  the 
U.  8.  court. 
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the  rule  laid  down  by  Justice  McAdak  reinstated,  by  the  following 
coses. 

1.  By  the  Massachusetts  supreme  court  (124  Mass,  493). 

3.  By  the  New  Jersey  supreme  court  (II  Vroom,  83). 

8.  By  tlie  New  York  supreme  court  (14  Hun.,  120;  18  Id,  567). 

4.  By  the  N.  Y.  superior  court,  Van  Vorst,  J. 
6.  By  tlie  N.  Y.  court  of  appeals  (13  Hep.  211). 
6.  By  the  U.  S.  supremo  court  (103  U,  8,  217). 


JJ'ttD    Sork   illarinc    Court. 

Special  Term— February  7,  1881. 

DANIEL  RICHTER  against  HERMON  KRAMER, 

ET   AL. 

Bufficicney  of  complaint  against  indorsera  on  notes  under  section  584 
of  Iho  Code  of  Civil  Procedure. — Demurrer. — Statute  of  1833  (ch. 
281)  as  to  the  use  by  an  individual  of  a  copartnersiilp  name. 

McAdam,  J. — The  plaintiff  has  framed  his  complaint 
after  the  form  allowed  by  section  534  of  the  Code  of 
Civil  Procedure,  which  permits  a  party  suing  on  an 
instrument  for  the  payment  of  money  only  to  set  forth 
a  copy  of  the  instrument,  and  to  state  that  there  is  due 
to  him  thereon  a  specified  sum.  This  section  is  a  sub- 
stitute  for  section  162  of  the  old  Code,  which  has  been 
frequently  construed.  Thus,  in  Prindle  7).  Caruthera 
(15  N,  Y.  429),  the  court  observes,  "A  complaint  thus 
worded  implies  that  the  phiintiff  owns  the  instrument 
in  some  legal  manner  of  deriving  title,  &c.,"  and  "  the 
defendant  by  a  general  denial  puts  in  issue  every  fact, 
alleged  expressly  or  impliedly  ;  and  on  the  trial  the 
plaintifif  is  bound  to  prove  his  case  as  though  every  fact 
necessary  to  maintain  tlie  action  had  been  averred 
explicitly."  Conkling  v,  Gandall  (1  Kej/es^  228)  mod- 
ified this  rule  as  to  an  indorser  of  a  promissory  note,  by 
holding  that  the  facts  necessary  to  charge  him,  such  as 
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demand  and  notice,  should  be  alleged,  as  his  contract 
was  conditional  upon  the  observance  of  these  prerequis- 
ites. In  an  action  like  the  present,  against  the  makers 
of  a  promissory  note,  the  rule  laid  down  in  Prindle  v. 
Caruthers  {supra)  is  still  the  law. 

The  second  objection  to  the  complaint  arises  under 
the  statute  of  1833  (c.  281),  and  is  sufficiently  an- 
swered by  the  fact  that  the  statute  is  penal  in  its  nature, 
and  the  defense  furnished  by  it  must  be  presented  by 
answer  (see  O'Toole  v.  Garvin,  1  ffan,  92),  and  if  found 
applicable  to  a  case  like  the  present,  where  the  contract 
does  not  show  a  transaction  had  between  the  plaintiff 
and  defendants  in  violation  of  its  provisions  (see  Wood 
V.  Erie  Kailway  Co.,  72  N.  T.  196),  such  plea  may  be 
avoided  by  proof  bringing  the  plaintiff  within  one  of 
the  excepted  cases,  wherein  such  a  use  of  a  firm  name 
by  an  individual  is  allowed  (ii.  1849,  c,  347,  §1 ;  i.  1854, 
c.  400,.  p.  1084). 

It  follows,  therefore,  that  the  complaint  is  not  open 
to  objection  by  demurrer,  and  that  the  plaintiff  is  enti- 
tled to  judgment,  which  will  be  granted,  unless  the 
defendants,  within  six  days,  withdraw  their  demurrer 
and  interpose  an  answer,  which  they  will  be  allowed  to 
do  upon  payment  of  $20,  the  trial  fee  of  an  issue  of 
law. 


IStm    Dork   IHarine    (Sonrt. 

Triid  Term— February,  1881. 

GARTLAN  against  SEARLE. 

Theatrical  contract. — Meaning  of  the  term  '*  for  a  season  of  twelve 
weeks  or  more,  if  mutoaUy  agreeable." 

MoAdam,  J. — The  plaintiff  was  the  advance  agent 
of  the  defendant's  theatrical  combination,  in  filling 
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dates  in  the  various  cities  of  the  United  States.  The 
employment  was  for  twelve  weeks,  at  $30  per  week. 
The  contract  uses  the  expressive  term  "a  season  of 
twelve  weeks."  The  words  *'  or  more  if  mutually  agree- 
able," mean  that  the  contract  terminates  in  twelve  weeks 
unless  continued  by  mutual  agreement.  That  this  was 
the  true  intention  of  tlie  parties  is  evident  from  the 
peculiar  nature  of  the  employment.  It  is  unreasonable 
to  suppose  that  either  contemplated  that  tlie  service 
might  be  abruptly  terminated  at^the  end  of  any  week. 
Such  a  construction,  if  enforced,  might  have  entailed 
disastrous  results  to  the  defendant  on  the  one  hand, 
and,  on  tlie  other,  have  left  the  plaintiff  without  em- 
ployment many  miles  from  home.  It  is  too  unreason- 
able to  be  accepted  as  part  of  the  contract,  whidi,  as  I 
take  it,  was,  as  before  suggested,  unconditional  for  "a 
season  of  twelve  weeks."  The  plaintiff  performed  his 
contract  until  discharged  by  the  defendant  in  Decem- 
ber, 1878,  on  account  of  the  illness  of  Rose  Eytinge, 
the  attractive  feature  and  star  of  the  combination, 
which  prevented  a  continuance  of  its  successful  tour. 
The  i)laint]ff  was  in  no  way  responsible  for  this  misfor- 
tune. 

Upon  the  conflicting  evidence,  I  find  that  there  was 
due  to  the  plaintiff,  at  the  time  of  his  discharge,  $70, 
of  which  $39  was  afterwards  paid,  leaving  $31  due,  to 
which  must  be  added  $30  per  week  for  the  succeeding 
four  weelcs  (during  which  the  plaintiff  was  unable  to 
procure  other  employment).  This,  with  the  $31, 
makes  a  total  of  $161,  for  which  sum  judgment  is 
awarded,  with  costs. 
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MICHAEL  SCANLON  affainst  JAMES  CARROLL, 

ET  AL. 

Where  the  owDcr  of  a  building  contracts  with  a  competent  person  to 
construct  a  sewer,  at  a  stipulated  price  for  the  whole  work,  he  is  not 
liable  to  third  persons  for  any  injury  resulting  from  the  negligent 
manner  in  which  the  sewer  may  hav^e  been  left  at  night  by  the  work- 
men'employed  by  the  contractor. 

McAdam,  J. — The  defendant  Carroll,  who  is  the 
owner  of  the  premises  known  as  No.  564  Second  avenue, 
in  the  city  of  New  York,  in  March,  1880,  employed  the 
defendant  Lamarche,  a  licensed  plumber,  to  open  the 
street  in  front  of  said  premises,  for  the  purposa  of  con- 
necting his  building  with  the  sewer  in  said  avenue. 
Lamarche  contracted  to  do  the  work  for  an  agreed  price, 
and  was  to  furnish  all  the  lights  and  safeguards  re- 
quired during  its  progress.  He  applied  for  and  obtained 
from  the  Bureau  of  Sewers  in  the  Department  of  Pub- 
lic Works  authority  to  open  the  street,  and  thereupon 
commenced  his  work.  The  plaintiff,  a  hackman,  while 
driving  his  coach  upon  said  avenue,  not  observing  the 
opening,  ran  his  coach  into  it,  in  consequence  of  which 
the  coach  was  injured  and  one  of  his  horses  became 
unmanageable,  broke  away,  and  received  injuries  of 
a  i>ern)anent  character.  The  opening  was  not  properly 
guarded  with  barriers,  lights  or  proi^er  safeguards  to 
prevent  injuries  to  persons  like  the  plaintiff  having  oc- 
casion to  use  the  highway  (see  Corporation  Ordinance, 
art.  7,  §  76,  CUt/  Record,  December  8,  1880).  For  this 
breach  of  duty,  constituting  negligence,  the  contractor 
(Lamarche)  is  clearly  liable,  and  judgment  is  awarded 
against  him  for  the  dl^mages  sustained,  which  are  as- 
sessed at  $345. 

As  to  the  owner  of  the  property  (Carroll)  a  different 
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rule  applies.  Having  employed  a  competent  person 
to  construct  the  sewer,  at  a  stipulated  price  for  the 
whole  work,  he  is  not  liable  to  third  persons  for  any  in- 
jury resulting  from  the  negligent  manner  in  which  the 
sewer  may  have  been  lef  c  at  night  by  workmen  em- 
ployed in  its  construction  by  the  contractor  (Blake  v. 
Ferris,  5  N.  Y.  48 ;  Bigelow  Lead.  Cas.  on  iToris,  636 ; 
Hilliard  c.  Richaidson,  3  Gray^  316 ;  McCaffrey  v. 
Spuyten  Duyvil,  &c.  R.  R.  Co.,  61  N.  T.  178).  As  to 
the  owner  (CaiToU),  the  complaint  must,  therefore,  be 
dismissed. 

Ko  appeal  was  taken. 


TStm  Qork  illarin^  dTotttt 

General  Term— April,  1881. 

Before  McAdam  and  Sheeidan,  JJ. 
LEWIS  S.  CHASE  against  HENRY  F.  BEHRMAN. 

Promissory  Note. — Construction   of. — What  constitutes  a  Negotiable 
Instrument. — Effect  of  Eisprcssing  Conditions. 

Appeal  from  a  jadgment  entered  upon  an  order 
sustaining  a  demnrrer.  The  plaintiflF  declared  upon 
the  following  instrument  as  a  promissory  note,  to  wit: 

*'$84.  New  York,  December  1,  1879. 

*'I  promise  to  pay  to  the  order  of  L.  S.  Chase,  man- 
ager, seven  dolku-s  monthlj%  in  the  following  manner, 
to  wit :  $7  live  clays  after  date  and  $7  on  the  lirst  day 
of  each  succeeding  month  for  twelve  months  from  date, 
for  the  privilege  of  advertising  purposes  of  one  panel, 
each  7x22  inches,  in  twenty  cars  of  the  Second  Avenue 
Railroad  Co.,  in  the  city  of  New  York,  for  the  term 
of  one  year  from  date. 

"H.  P.  Behbman." 

He  demurred  to  the  comxDlaint,  upon  the  ground 
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that  it  did  not  state  facts  sufScient  to  constitute  a 
cause  of  action,  in  this,  that  the  instrument  sued  upon 
was  declared  on  as  if  it  were  a  promissory  note,  when 
it  was  not. 

J.  li,  LeaviUy  for  appellant. 

W.  F.  ^itshJce^  for  respondent. 

McAdam,  J. — The  instrument  sued  upon  is  a  prom- 
issory note.  It  is  payable  absolutely  and  at  all 
events.  The  words  "for  the  privilege  of  advertising 
purposes,  &c.,"  are  a  mere  statement  of.  the  consider- 
ation, and  do  not  make  the  payment  of  the  note  de- 
pend upon  the  contingency  whether  the  defendant 
availed  himself  of  the  privilege  or  not  (see  Frank  v. 
Wessels,  64  N,  F.  IOC;  Mottv.  Havana  Bank,  11  Week- 
ly Dig,  06  ;  Hodges  v,  Shaler,  22  N.  Y.  114).  If  the 
consideration  of  the  note,  without  any  fault  of  the 
defendant,  failed,  this  was  matter  of  defense  which 
should  have  been  pleaded,  for  it  cannot  be  inferred 
that  the  privilege  was  not  worth  all  the  defendant 
promised  to  pay  for  it,  nor  that  thiB  plaintiff  was  unable 
to  confer  it.  The  nature  of  the  instrument  sued  upon 
implies  that  these  preliminary  considerations  were  de- 
termined prior  to  its  delivery.  The  note  is  payable  to 
the  plaintiff  and  the  action  is  properly  brought  in  his 
individual  name.  The  word  "manager,^'  in  the  body 
of  the  note  after  the  plaintiffs  name,  is  merely  de- 
scripth  persoTKB,  It  follows  that  the  judgment  en- 
tered  upon  the  order  sustaining  the  demurrer  must  be 
reversed,  with  costs,  and  the  demurrer  overruled,  with 
liberty  to  the  defendant  to  withdraw  the  demurrer  and 
answer  over,  upon  payment  of  said  costs  within  six 
days  after  they  are  taxed  ;  and  in  default  of  such  pay- 
ment judgment  upon  the  demurrer  will  be  ordered  in 
favor  of  the  plaintiff,  without  such  liberty. 

The  defendant  appealed  to  the  N.  Y.  common  pleas,  genera]  term, 
where  the  above  decision  was  affirmed. 

Vol.  I.— 28 
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JJ'cu)  Sork  SXlavint  tfourt. 

General  Tenn^April,  1881. 

Before  McAdam  and  Sheridan,  JJ. 
JOHN  P.   niGGINS  against  JOHN  CALLAHAN, 

ET  AL. 

An  action  will  lie  to  recover  costs  of  motion  imposed  by  an  order. 
Sucli  artii>n  will  lie  against  one  who  was  a  p:irty  to  the  motion,  though 
he  may- not  have  been  a  party  lo  the  action. 

The  complaint  charges  that  on  May  26,  1877,  the 
plaintiff's  assignors  reco\erecl  a  judgment  in  this  court 
against  one  Daniel  McGuire ;  that  thereafter  and  in 
January,  1880,  said  McGnire  made  a  motion  to  have 
the  judgment  satisfied  of  record  ;  that  in  said  motion 
the  defendants  John  Callahan  and  Thomas  McGuire, 
who  were  sureties  on  a  limit  bond  in  said  action,  joined 
with  the  said  Daniel ;  that  their  motion  w-as  granted, 
whereui)on  the  plaintiff's  assignora  (the  judgment  cred- 
itors) appealed  to  the  general  term  of  this  court,  which 
revei'sed  the  order  ai>pealed  from,  and  directed  the  de- 
fendants to  pay  certain  costs  and  disbursements,  which 
were  taxed  at  $55.37.     A  copy  of  the  order  was  served  | 

upon  the  defendants,  who  refused  to  pay,  whereupon 
.the  plaintiff  (to  whom  the  judgment  creditors  trans- 
iferred  their  claim)  brought  tliis  action  to  recover  the 
aforesaid  amoirtit. 

The  defendants,  John  Callahan  and  Thomas  Mc- 
Guire, demurred  to  the  complaint  upon  the.ground 
that  it  did  not  state  facts  sufficient  to  constitute  a 
»cause  of  action.  The  judge  at  special  term  sustained 
the  demtirrer,  and  directed  judgment  for  the  defend- 
ants, from  which  the  plaintiff  appeals. 

J.  B.*LeavUU  for  plaintiff  and  appellant. 
Beach  &  JRtowu^  for  respondent. 


I 
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McAdam,  J. — The  rule  of  the  general  term  is  not 
a  final  judgment,  but  belongs  to  a  class  of  orders 
known  as  interlocutory  or  collateral.  The  arguments 
of  counsel  concede  that,  after  final  judgment,  there  is 
no  statutory  mode  of  enforcing  such  orders,  either  by 
precept,  jgtachment  or  execution.  This  circumstance 
furnishes  strong  reason  why  a  recovery  by  action  there- 
on should  be  all<Jwed. 

The  English  cases  which  disapprove  of  actions 
founded  upon  interlocutory  orders  for  costs  only  (2  H. 
BL  261 ;  4  Taunt  706  ;  2  Ellis  &  i?.  14 ;  2  Com.  B.  N. 
8,  211)  were  imt  upon  the  ground  that  there  was  an- 
other remedy  for  the  collection  of  such  costs — /.  (?.,  by 
process  of  attachment — and  that  it  was  therefore  inex- 
pedient to  allow  of  their  recovery  by  an  independent 
action.  The  parties  concede  here  that  the  plaintiff  has 
no  such  summary  remedy  ;  and  where  there  is  no 
other  mode  of  redress  the  action  is  maintainable  on  the 
promise  which  the  law  implies  from  the  obligation  to 
pay.  These  views  are  in  accord  with  those  expressed 
by  Nelson, Ch.  J.,  in  McDougall  v.  Richardson  (3  HIU^ 
669),  wherein  that  learned  justice  says:  ''It  is  clear, 
upon  general  principles,  that  the  order  furnishes  a  suf- 
ficient foundation  for  the  suit.  It  is  evidence  6f  a 
legal  liability  determined  by  a  court  of  competent 
power,  and  debt  is  the  proper  form  of  action  to  enforce 
it."  The  common  pleas,  general  term,  has  held  that 
an  action  would  lie  to  recover  the  costs  and  expenses 
of  dispossessing  a  tenant  (Crane  v,  Hardmann,  4  E.  D. 
SmiiJi,  839). 

The  action  was  founded  upon  the  magistrate's  war- 
rant of  dispossession,  which  is  the  final  order  in  those 
proceedings.  Upon  principle  and  auXhority  the  aclioa 
is  maintainable.  The  amount  of  costs  was  fixed  by 
the  final  order  of  the  court,  and  the  fact  that  the  clerk 
assisted  the  court  in  arriving  at  the  amount  does  not 
invalidate  the  order.     If  the  order  was  on  that  account 
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irregular,  it  should  have  been  attacked  bj'- motion  spec- 
ifying the  irregularity  complained  of,  and  the  error 
might  have  been  corrected.  Demurrer  was  uot  (he 
mode  of  reaching  what  is  at  most  an  error  of  practice. 
The  plaintiff  was,  in  any  event,  entitled  to  $10  costs  by 
statute,  so  that  we  cannot  hold  that  the  plaiptiff  fails 
to  alWe  any  cause  of  action.  Under  the  circumstan- 
ce3,  the  special  term  judge  erred  iu  sustaining  the  de- 
murrer, and  the  jndgment  entered  upon  his  order  must 
be  reversed,  with  costs  ;  and  judgment  on  the  demurrer 
ordered  for  the  plaintiff,  with  costs,  and  with  liberty 
to  the  defendants  to  withdraw  their  demurrer  and 
answer  over,  upon  payment  within  sixdaj's  of  the  costs 
and  disbursements  of  this  appeal,  and  $20,  the  costs 
of  an  issue  of  law. 

If  the  defendants  do  not  avail  themselves  of  this 
liberty,  judgment  absolute  may  be  entered  upon  the 
demurrer,  with  costs. 

Tills  decision  was  affirmed  by  the  Now  York   common  pleas,  gen* 
eral  term. 


JStw  Cork  fUarint  Court. 

Trial  Term-^AprU,  1881. 

HUBERT  EISER  agairist  ROBESON  ARCHER. 

Haster  and  Serranl— Negligrence. — Fall  of  ScaflTold.— Tlie  employer 
is  not  an  insurer  of  the  safety  of  his  servants,  and  is  not  liable  to  an 
action  unless  some  specific  act  of  negligence  is  proved  against 
him. 

McAdam,  J. — The  plaintiff,  a  painter,  in  the  employ 
of  the  defendant,,  wns  at  work  upon  a  scaffolding  with 
a  fellow-workman  and  the  defendant.  The  scaffold- 
ing broke,  throwing  all  three  to  the  ground,  injuring 
them  more  or  less.  The  plaintiff  seeks  to  hold  the  de- 
fendant responsible  for  the  damages  which  he  suffered 
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in  consequence.    The  complaint  was  dismissed  at  the 
trial,  npon  the  ground  that  the  plaintiff  failed  to  prove 
any  act  of  negligence  upon  the  part  of  the  defendant. 
The  defendant,  it  must  be  assumed,  supposed  that  the 
scaffolding  was  suflBicienrly  strong ;  he  worked  upon  it 
with  the  plaintiff,  and  they  shared  the  risk  alike,  and 
no    defect  in    construction    was    proved.     The  claim 
that  the  other  workman  told  the  defendant  that  the 
scaffolding  was  dangerous  does  not  assist  the  plaintiff, 
because  the  signal  was  unheeded  by  both,  so  that  if  it 
imputes  negligence  to  the  defendant  it  in  like  manner 
imputes  contributory  negligence  to    the  plaintiff   (2 
Thompson  on  Neg,   1()08).     The  emploj'er  is  not  an 
insurer  of  the  safety  of  his  servants,  and  is  not  liable  to 
an  action  unless  some  specific  act  of  negligence    is 
proved  against   liim.     The  plaintiff  must  be  held  to 
have  understood  the  ordinary  hazards  attending  this 
I)eculiar  employment,  and  therefore  to  have  voluntarily 
taken  them  upon  himself  when  he  entered  upon  the 
service  {Cooley  on  Torts^  552,  555).     The  defendant  is 
liable  only  for  ordinal  y  care,  and  there  is  no  evidence 
showing  that  this  was  not  properly  exercised.     The 
plaintiff  had  an  equal  opportunity  with  the  defendant 
of  ascertaining  the  sufficiency  of  the  scaffolding,  and 
the  fact  that  both  went  upon  it  and  fell  with  it  shows 
that  ihey  were  equally  in  error  concerning  its  security. 
Neither  can  visit  the  consequences  upon   the  other. 
Under  the  circumstances  the  complaint  was  properly 
dismissed,  and  the  motion  for  a  new  trial* must  be  de- 
nied. 
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Ncu)  Uork  XHartiu  Court 

Trial  lerm—Juney  1881. 

FANNY  MAYER,  Executrix,  &o.,  against   RAN- 
DOLPH W.  TOWN  SEND,  et  al. 

Where  one  of  the  members  of  a  firm  of  attorneys  signed  A  paper  in 
"Which  tliey  said  **thcy  would  charge  uo  costs  or  counsel  fees'*  in  a 
certain  case  ;  no  consideration  was  expressed.  Held,  that  this  did 
not  release  the  defendant  from  his  liability  to  pay  for  the  services 
rendered  in  said  case  up  to  the  time  of  said  writing. 

Trial  by  the  court  without  a  jury. 

McAdam,  J. — The  nondescript  writing  signed  by 
the  departed  Goldsmith  is  not  the  agreement  under 
whicli  the  defendants  were  employed,  because  $107.50 
had  been  earned  by  them  before  said  writing  was 
given.  As  to  this  $107.50  the  writing  is  inoperative  for 
several  reasons.  1.  It  is  not  what  is  technically  known 
as  a  release,  because  not  in  the  form  of  a  deed  under 
seal  (2  Burrill  Law  Die,  880,  tit.  *' Release;"  Wil- 
liams V.  Carrington,  1  Hilt,  516).  2.  It  nowhere  uses 
the  word  gift,  nor  any  apt  words  indicating  that  a  gift 
was  intended,  and  in  this  respect  the  case  differs  from 
Graj*^  V.  Barton  (55  N,  Y.  6;")).  In  that  case,  the  plaint- 
iff first  credited  one  dollar  which  the  defendant  i^aid, 
and  then  closed  the  account  by  this  entry  :  "  J5y  gift^ 
to  balance  account  $820.91,"  and  finally  consuriimated 
the  act  by  giving  the  defendant  a  receipt  in  full.  The 
court  held  that  these  circumstances  were  sufficient  to 
prove  an  executed  gift.  There  is  no  such  proof  in  this 
case.  All  executory  gifts  Inter  vivos  may  be  avoided 
by  the  donor,  as  a  promise  without  consideration,  un- 
less in  writing  under  seal  (1  Parsons  on  Cont.  marg. 
p.  236).  3.  Tlie  promise  not  to  charge  any  costs  or 
coiuisel  fees  is  valid  as  to  services  thereafter  to  be 
rendered,  but  being  without  consideration  and  not  un- 
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der  seal,  did  not  discharge  the  then  existing  liabil- 
ity to  pay  for  the  services  previously  rendered.  This 
results  from  the*  fact  that  the  writing  was  not  valid 
either  as  a  release  or  gift  (for  illustrations,  see  1 
Chitty  on  Cord.  11  Am.  ed.  60 ;  Leake  Law  of  Con- 
IractSy  10). 

Addison,  in  his  work  on  Contracts,  at  jx  12  says : 
*' It  is  right  and  proper  that  courts  of  law  should  de- 
cline to  enforce  mere  gratuitous  promises,  unless  the 
parties  take  care  to  clothe  them  with  those  legal  for- 
malities* which  are  presumed  to  manifest  due  deliber- 
ation and  reflection.  Gratuitous  promises  and  under- 
takings not  clothed  with  the  formalities  prescribed  by 
the  civil  law  to  render  them  legally  binding,  are  termed 
by  the  civilians  naked  engagements,  and  did  not  in- 
duce any  legal  rights,  for  it  was  thought  better  to  let 
such  contracts  rest  upon  the  mere  integrity  and  good 
faith  of  the  parties  who  contracted  them  than  to  sub- 
ject them  to  the  compulsory  authority  of  the  law." 

The  fact  that  the  defendants  are  practicing  lawyers 
does  not  in  any  way  militate  against  this  rule  nor  pre- 
vent its  full  application  to  the  present  case,  it  not  ap- 
pearing that  the  defendants  were  guilty  of  any  miscon- 
duct to  their  client.  4.  The  promise  not  to  charge  any 
costs  or  counsel  fees  would  not  have  furnished  a  valid 
defense  to  an  action  by  the  defendants,  to  recover 
$107.60,  the  value  of  the  services  previously  rendered, 
and  is  not  therefore  suflBcient  to  found  an  action  to  re- 
cover back  the  $107.50,  subsequently  paid  by  Mayer's 
legal  representative,  even  under  a  mutnal  mistake  of 
fact.  6.  In  arriving  at  these  conclusions,  I  have 
treated  the  writing  as  in  legnl  effect  signed  by  all  the 
members  of  the  defendant's  firm,  and  ui>on  the  theory 
that  Goldsmith,  as  one  of  the  lirm,  had  full  power  to 
discharge  any  debt  due  to  it,  i)rovided  he  clothed  the 
act  with  the  legal  solemnities  required  to  give  validity 
to  the  instrument. 
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According  to  these  views,  the  plaintiff  has  no  cause 
of  action,  and  the  defendants  are  entitled  to  judg- 
ment. 


'Sktm  Qork  iHarine  (flourt. 

Ti-ial  Teitn—June,  1881. 

CAROLINE     MITTNACHT     against     JOHN      B. 

GSCHVVEND,  et  al. 

An  undertaking  given  in  an  acticm,  whero  tlicru  is  no  statute  author- 
izing the  giving  of  tlic  same,  is  vciid,  unless  the  same  be  founded 
upon  some  legal  consideration.  An  undertaking  gii'en  on  removing 
a  cause  from  one  court  to  another  is  void,  unless  there  is  a  statute 
authorizing  such  removal  and  providing  for  an  undertaking 
thereon. 

Trial  by  the  court  without  a  jury. 

The  record  shows  that  Jacob  A.  Mittiiacht  brought 
suit  in  the  second  judicial  district  court,. against  John 
B.  Gschwend,  to  recover  the  possession  of  certain  per- 
sonal property  valued  at  $260. 

After  issue  joined  and  before  trial,  the  defendant  in 
that  action,  John  B.  Gschwend,  made  application  to 
remove  said  action  to  tlie  court  of  common  pleas  for 
trial,  under  the  act  of  April  13,  1857,  relating  to  the 
district  courts. 

At  the  time  said  act  was  passed  (1857)  the  district 
courts  did  not  possess  jurisdiction  of  claim  and  deliv- 
ery actions.  This  jurisdiction  was  conferred  live  years 
afterwards  {Lazos  1802,  ch.  484,  §  17),  and  hence  the 
right  of  removal  famished  by  the  act  of  1857,  supray 
did  not  extend  to  this  new  jurisdiction  (Curtis  ^).  Bes- 
8on,  6  Daly^  432).  The  action  of  Mittnacht  v.  Gschwend 
was  commenced  after  this  decision,  and  the  application 
to  remove  was  made  January  16,  1877,  and  the  under- 
taking on  removal,  upon  which  the  present  action  was 
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commenced,  was  approved  on  the  same  day.  The 
application  to  remove  the  action  was  nevertheless 
granted,  and  the  action  proceeded  to  judgment  in  the 
court  of  common  pleas  as  by  default,  the  defendant 
therein  not  appearing.  The  present  action  is  brought 
upon  the  undertaking  on  removal,  and  the  question  pre- 
sented is  whether,  under  the  circumstances,  the  sureties 
thereon  are  liable. 

J.  T.  Sweeny  and  C.  Fine^  for  plaintiff. 

J.  L,  Ilanes  and  A,  Cardozo^  for  defendants. 

• 

McAdam,  J. — The  question  to  be  determined  is,  in 
my  judgment,  reduced  to  this — whether  the  sureties  are 
estopped  from  setting  up  the  want  of  jurisdiction  in 
the  district  court  to  make  the  transfer.  The  auihorities 
hold  that  a  mere  recital  in  a  bond  cannot  be  made  to 
operate  by  way  of  estoppel,  so  far  as  to  preclude  the 
obligees  from  showing  that  the  instrument  is  void. 
This  rule  proceeds  upon  the  ground  that  avoiding  the 
deed  also  avoids  the  estoppel  (see  Cadwell  v,  Colgate, 
7  Barb.  256,  257).  In  Ward  v.  Syme  (8  Leg.  Obs. 
100),  Judge  Ulshoeffer  said :  "A  bond  given  without 
consideration,  upon  a  mistaken  step  in  a  court  having 
no  jurisdiction  of  the  subject-matter,  is  void,  and  cannot 
be  treated  as  valid  by  either  party ,^and  the  total  want 
of  consideration  and  jurisdiction  muy  be  shown  by  the 
obligors  in  defense  to  the  action."  The  subject-matter 
or  consideration  of  the  present  undertaking  Avas  the 
tmnsl'er  of  the  action  from  the  district  court  to  the 
court  of  common  pleas,  and  the  jurisdiction  of  passing 
upon  or  deciding  the  question  of  removal  did  not 
reside  in  the  district  court.  The  justice  of  the  dis- 
trict court  had  no  power  to  transfer  the  action  to  the 
common  pleas  for  trial  ;*  and  unless  it  got  into  that 
court  by  the  consent  of  the  parties  to  the  record,  mani< 

*  The  statute  has  ^ince  been  amended  iu  this  respect. 


862  CITY  COURT  REPORTS. 

Mittnacht  v.  Gschwcnd. 

fested  in  some  form  sufficient  to  confer  upon  that  conrfe 
jarisdiction  over  the  parties  theivto,  it  is  clear  that  the 
subsequent  action  of  that  court  was  coram  nonjudice 
and  void.  The^a^  of  the  district  court  justice  added 
no  force  whatever  to  the  act  of  transfer,  and  his 
approval  of  the  undertaking  imparted  to  it  no  life 
(Alexander  v.  Bennett,  60  N.  Y.  204).  "The  whole 
proceeding  being  void  from  the  beginning,  it  is  of  no 
moment,"  s:.id  Judge Ulsiioeffer,  in  Ward  v,  Syme, 
supra^  **to  consider  the  subseqnent  steps  in  the 
cause."  Judge  Inguaiiam  \\fis  inclined  to  think  that 
the  surety  was  estopped  from  making  the  defense 
raised  in  that  case,  but  Judges  Daly  and  Ulsiioeffeb 
decided  that  the  question  of  estoppel  did  not  a]>ply. 
The  fact  that  the  common  j^leas  proceeded  to  judg- 
ment ujoon  the  transfer  does  not  affect  the  question  as 
to  the  legal  liability  of  the  sureties.  The  parties  might 
elect  to  proceed  in  that  tribunal,  and  might  by  their 
appearance  conclude  themselves  from  afterwards  dis- 
puting its  jurisdiction,  it  having  jurisdiction  over  the 
subject-matter.  But  this  result  would  not  affect  the 
sureties,  iov  if  the  execution  and  approval  of  the 
undertaking  failed  to  impose  any  legal  liability  upon 
the  sureties,  the  subsequent  acts  of  the  X)arties  could 
not  create  one.  TJie  consent  of  the  defendant  in  the 
original  action,  to  transfer  the  trial  thereof  to  the  com- 
mon ]^leas,  had  no  greater  effect  than  if  he  had  con- 
sented to  transfer  it  to  the  marine  court.  These  courts 
had  concurrent  jurisdiction  of  the  subject-matter  in- 
volved, and  either  might,  by  voluntary  conserit,  have 
acquired  jurisdiction  over  the  parties  to  the  action 
transferred,  so  far  as  to  make  their  judgment  conclu- 
sive as  to  the  parties  to  the  record.  But  it  seems  clear 
that,  if  the  undertaking  sued  upon  had  been  given 
upon  such  a  transfer  to  the  marine  court,  that  it  would 
have  been  void  as  to  the  sureties,  and  that  they  might 
have  successfully  defended  any  action  brought  upon  it, 
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and  yet  I  have  failed  to  discover  any  practical  differ- 
ence in  principle  between  the  case  suggested  and  the 
one  on  trial. 

The  undertaking,  not  having  any  statute  to  sustain 
it,  is  a  nullity  (Doolittle  u.  Deninny,  31  JV.  Y.  350; 
Thompson  v.  Bhinchard,  3  Id.  335 ;  Post  v.  Doreinus, 
60  Id.  371  ;  Van  Loon  v.  Lyons,  61  Id,  22).  It  may 
justly  be  called  an  extra-judicial  instrument,  and  on 
that  account  open  to  all  the  objections  suggested  by 
Bronson,  Ch.  J.,  in  his  dissenting  opinion  in  Thomp- 
son V.  Blanchard,  supra.  These  objections  in  that 
case  were  held  not  to  apply  because  the  undertaking 
there  considered  was  valid  by  force  of  an  express  stat- 
ute. In  the  present  case,  that  controlling  feature  is 
wanting,  and  the  reasoning  of  Bronson,  Ch.  J.,  ap- 
plies. The  undertaking  sued  upon  never  had  any  legal 
efficacy,  and  I  cannot  declare  it  to  be  a  binding  obliga- 
tion. 

It  follows,  therefore,  that  there  must  be  judgment 
for  the  defendants. 


JJ'ciD  gork  Ulotrine  €onrt 

Trial  Term— June  20,  1881. 

MOSES    BRUCKHEIMER    against   THE    MER- 
CHANTS' INSURANCE  CO. 

iDsnranco  Policy.— Mortoro^or  and  Mortsrageo. — Joinder  of  Par- 
ties.— Where  an  insurniico  company  insures  C.  C.  against  nny  lose 
sbc  may  sustain,  not  exceeding  $2,200«  and  the  po]iry  contains  these 
words:  *'Loss,  if  any,  to  tiic  amount  of  $1,200.  payable  to  M.  B., 
mortgngce,"  Uiere  can  be  but  one  action  bronglit  ui)on  the  contract,  in 
which  0.  C.  and  M.  B.  must  be  j«)ined.  If  two  actions  arc  l)rought, 
the  defendant  may  plead  the  pendency  of  the  first  action  in  abate- 
ment of  the  second.     The  reasons  stated.     If  the  entire  loss  liad 
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been  payable  to  ihe  mortgsigce,  be  miglit  have  maiataiDod  the  action 
in  his  own  name  without  joinuig  tiie  mortgagor. 

The  plaintiff  sued  to  recover  $1,200  from  the  de- 
fendant, under  a  policy  of  insurance  issued  by  it, 
whereby  Catharine  Coan  was  insured  against  loss  or 
damage  by  fire  to  the  amount  of  $2,200.  The  only 
porlioa  of  the  policy  which  relates  to  the  plaintiff  is  in 
these  words  :  "Loss,  if  any,  to  the  amount  of  $1,200, 
payable  to  Moses  Biuckheimer,  mortgagee."  The  de- 
fendant pleaded,  and  upon  the  trial  proved,  that  prior 
to  the  commencement  of  this  action,  the  insured,  Cath- 
arine Coan,  commenced  an  action  in*  this  court  upon 
the  same  policy  to  recover  $1,000,  the  amount  claimed 
by  her  over  and  above  the  aforesaid  $1,200,  and  the 
question  to  be  decided  is  whether  the  two  actions  can 
be  maintained  upon  the  same  contract  at  the  same 
time,  and  whether  the  pendency  of  the  first  action  is 
not  properly  pleaded  in  abatement  of  the  second. 

II.  J.  ScJiencJty  for  plain  tiflf. 

Geo.  W.  Parsons^  for  defendant. 

McAdam.  J. — The  contract  sued  upon  was  made  with 
Catharine  Coan,  and  insures  her  against  any  loss  or 
damage  she  may  sustain,  not  exceeding  $2,200,  and  by 
its  terms  the  plaintiff,  as  mortgagee,  is,  in  case  of  loss, 
appointed  to  receive  $1,200  of  this  amount.  The  pol- 
icy provides  for  this  and  nothing  more,  so  that  what- 
ever rights  the  mortgagor  and  mortgagee  have  against 
the  defendant  grow  out  of  the  same  contract,  and  the 
right  of  recovery  depends  upon  the  same  proofs.  If 
the  mortgagor  is  entitled  to  nothing,  the  mortgagee 
gets  nothing.  The  policy  does  not  contain  two  inde- 
pendent contracts,  but  only  one,  and  the  payment  of 
$1,200  to  the  mortgagee  is  dependent  upon  the  rigiit  of 
the  mortgagor  to  a  larger  sum.  The  mortgagor,  who 
brought  the  first  action,  should  have  pleaded  the  entire 
contract,  alleged  her  full  loss,  and  joined  the  mortgagee 
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as  a  party.  The  Code  provides  that  *'all  persons  hav- 
ing an  interest  in  the  subject  of  the  action,  and  in  ob- 
taining the  judgment  demanded,  may  be  joined  as 
plaintiffs"  {Code  Giv.  Pro.  §446).  Tliis  is  now  the 
rule  as  to  parties  in  all  cases,  whether  such  as  were 
formerly  the  subjects  of  suits  in  equity  or  of  actions  at 
law,  ar,d  notwithstanding  that  the  claim  of  one  of  tl)em 
is  different  in  its  character  and  amount  from  that  of 
the  others  (Loomis  v.  Brown,  16  Barb.  325).  Section 
448  of  the  Code  of  Civil  Procedure  provides  that  **  If 
the  consent  of  any  one,  who  ought  to  be  joined  as  a 
plaintiff,  cannot  be  obtained,  he  may  be  made  a  de- 
fendant, the  reason  therefor  being  stated  in  the  com- 
plaint ;"  and  section  447  provides  that  where  the 
presence  of  any  person  is  necessary  for  the  complete 
determination  or  settlement  of  a  question  involved  in 
an  action,  he  may  be  made  a  party  defendant  thereto. 
Upon  the  facts  disclosed  it  seems  clear  that  the  mort- 
gagee was  not  only  a  proper  but  a  necessary  party  to 
the  mortgagor's  action  against  the  defendant,  and  the 
provisions  of  the  Code  to  which  I  have  referred  provide 
ami)le  means  for  bringing  him  in  as  a  party  whether  he 
was  Vvdlling  to  join  or  not.  This  course  would  have  ef- 
fectually dispovsed  of  all  the  rights,  liabilities  and 
equities  of  the  various  parties  in  one  action  and  upon 
one  trial,  and  this  is  what  the  Legislature  intended  and 
requires  (Dobson  v.  Pearce,  12  N.  Y.  165).  In  Cook  v. 
Genesee  M.  Ins.  Co.  (8  How.  Pr.  514),  it  appeared  that 
the  insured,  after  a  loss  by  fire,  agreed  upon  the 
amount  of  damage  at  $550,  and  immediately  thereafter 
assigned  $350  ot  this  sum  to  one  x>^rson,  and  part  of 
the  balance  to  another,  and  the  court  held  that  while 
the  assignments  were  valid  the  insurance  company  had 
theVight  to  require  that  all  demands  growing  out  of  the 
loss  of  the  insured  property  be  adjudicated  and  settled 
in  one  action.  Judge  Welles,  in  delivering  the  opin- 
ion of  the  court  and  applying  this  familiar  principle  A 
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law,  stated  that  the  reason  for  the  rale  "arose  out  of 
the  incongruity  of  allowing  a  party  having  an  entire 
and  indivisible  demand  against  another,  after  coming 
into  court  and  presenting  his  chimin  for  judgment, 
founded  upon  such  a  cause  of  action,  and  recovering 
only  a  part  of  his  claim,  afterward  to  recover  in  another 
action  the  other  part.  In  such  a  case  the  court  must, 
iu  the  lirst  action,  j)ass  upon  the  whole  of  such  entire 
claim  ;  and  if  one  part  of  it  was  found  to  be  valid,  the 
whole  would  of  necessity  also  be  valid ;  and  such 
action  of  the  court  extinguished  the  whole  of  such 
single  and  entire  cause  of  action.  If  the  plaintiff  re- 
covered judgment  upon  it,  although  for  onlj'^  apart, 
the  whole  was  extinguished  and  merged  in  the  judg- 
ment, and  could  never  again  be  brought  into  court  as 
the  foundation  of  an<Jther  judgment.  It  was  in  eDPect 
equivalent  to  a  remittitur  of  the  balance  or  residue  of 
the  claim."  The  policy  sued  upon  in  the  present 
action  contains  no  special  clause  of  an  independent 
nature  whereby  the  plaintiff's  interest  as  mortgagee  is 
insured,  but  nierelj^  names  the  plaintiff  in  the  charac- 
ter of  mortgagee  as  an  appointee  to  receive  $1,200  of 
any  loss  that  Catharine  Cean,  the  insured,  may  sus- 
tain. This  provision  does  not  furnish  the  plaintiff  with 
a  cause  of  action  independently  of  the  mortgagor 
Catharine  Coan,  who  is  interested  not  onlj^^  in  the 
proper  application  of  the  $1,200,  but  in  the  subject- 
matter  of  the  action,  to  an  amount  exceeding  that  sum 
— to  wit,  $2,200,  the  entire  amount  insured  by  the  pol- 
icy (see  Hartford  Fire  Ins.  Co.  v.  Davenport,  1  Ins.  L. 
J.  228).  If  the  entire  loss  had  been  payable  to  the 
plaintiff,  it  is  easy  to  obsei've  that  an  action  might  have 
been  maintained  by  him  in  his  own  name,  upon  the 
promise  contained  in  the  policy  for  his  benefit  (Cone  t^ 
Niagara  Fire  Ins.  Co.,  60  N.  Y.  619),  and  he  might 
have  recovered  the  whole  loss  sustained  by  the  owner^s 
insurable  interest,  holding  the  amount  recovered,  after 
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payment  of  his  lien,  as  trustee  for. the  owner  {lb.). 
This  results  from  the  fact  that,  by  the  very  terms 
of  the  contract,  no  part  of  the  loss  is  to  go  to  tlie  in- 
sured, but  directly  to  the  mortgagee,  who  is  appointed 
trustee  to  receive  the  whole.  But  where,  as  in  this 
case,  the  trustee  is  to  receive  but  part  of  the  loss,  it 
seems  clear  to  me  that  the  owner  of  the  other  part 
must  unite  in  the  same  action,  so  that  the  equities  of 
all  interested  in  the  recovery  may  be  determined  with- 
out resorting  to  a  multiplicity  of  suits.  This  appears 
to  be  eminently  proper,  in  view  of  the  fact  that  the 
caases^of  action  grow  out  of  the  same  contract  and  de- 
pend upon  the  same  proof,  and  the  right  of  the  mort- 
gagee to  recover  depends  entirely  upon  the  fact 
whether  the  mortgagor  has  a  right  of  action  to  an 
amount  equaling  or  exceeding  the  $1,200,  which  the 
mortgagee  is  appointed  to  receive.  M  there  may  be 
one  trustee  or  payee  of  part  of  an  indivisible  claim  for 
loss,  there  may  be  any  number;  and  to  hold  that 
each  might  maintain  an  independent  action  to  recover 
his  proportionate  share  of  the  same  loss,  and  that  the 
mortgagor  who  retained  an  interest  in  the  policy  might 
at  the  same  time  have  another  action  to  recover  what 
is  due  to  him  upon  the  same  cause  of  action,  would  not 
only  make  a  dangerous  innovation  upon  the  rule 
against  splitting  causes  of  action,  but  would  encourage 
needless  litigation  and  expense,  to  the  sacrilice  of  the 
time  of  courts  and  juries  and  the  prejudice  of  the 
public  service  generally.  This  is  not  all.  The  jury  in 
the  mortgagor's  action  might  find  that  he  had  suffered 
no  loss  within  the  conditions  of  the  policy,  while  in 
the  various  other  actions  upon  the  same  polity,  the 
different  juries  might  find  that  a  loss  within  these  con- 
ditions had  or  had  not  occurred,  just  as  they  saw 
fit  to  credit  or  discredit  the  testimony  of  the  various 
witnesses.  Tke  jury  might  fix  the  total  loss  in  one 
action  at  one  sum,  and  assess  it  differently  in  eac^  of 


368  CITY  COURT  REPORTS. 

Bruckheimer  v.  Mcrcliants*  Insurance  Co. 

the  Other  actions,  and  yet  if  there  was  a  conflict  of 
evidence  upon  these  questions  in  the  various  suits,  the 
finding  (although  differing  in  each  case)  might  be  held 
conclusive.  The  insurance  company  might  succeed 
upon  the  main  issue  in  some  of  the  actions,  and  fail  in 
others,  and  yet  if  the  result  depended  upon  conflict- 
ing evidence,  the  verdicts  could  not  be  disturbed.  The 
possibility  of  such  a  contrariety  of  results  is  so  op- 
posed to  every  orderly  system  of  judicial  procedure  as 
to  demonstrate  at  once  the  necessity  of  adhering  to  the 
settled  policy  of  the  law,  that  where  all  the  equities  of 
the  respective  parties  can  be  settled  in  one  action  the 
law  will  neither  encourage  nor  permit  of  two  or  more. 
The  defense  relied  upon  was  properly  raised  by  answer 
pleading  in  abatement  the  pendency  of  the  mortgagor's 
action.  This  is  so,  for  the  mortgagee  had  a  right  of 
action  provided*  he  joined  the  mortgagor  as  a  party, 
because,  by  so  doing,  the  same  results  might  have 
been  arrived  fit  as  if  the  mortgagor  had  joined  him  in 
like  manner,  and  it  is  for  the  reason  that  the  same 
results  might  be  reached  in  either  action,  properly 
commenced,  that  the  law  gives  precedence  to  the  one 
brought  first,  and  will  not  permit  the  other  to  go  to 
judgment  while  the  first  is  pending.  The  same.ruh? 
applies  to  pledgor  and  pledgee — either  may  sue  for  an 
injury  to  the  pledge,  but  not  both.  The  action  fii-st 
brought  bars  the  second,  as  the  law  does  not  allow  a 
defendant  to  be  twice  harassed  for  the  same  csiuse  {Ed- 
wards on  Bailm.  2  ed.  §  104).  The  defendant  could 
not  demur  to  the  complaint,  because  it  did  not  appear 
upon  tlie  face  thereof  that  the  mortgagor  had  an 
action  pending  when  this  one  was  commenced,  and  it 
is  upon  the  ground  of  the  pendency  of  the  former 
action  that  the  plea  of  abatement  presented  by  answer 
was  required.  The  pendency  of  the  other  action  is 
fatal  to  any  recovery  in  this  one,  and  the  i)laintiflf  must 
seeljhis  remedy  in  that  action  by  intervening,  or  in 
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such  Other  appropriate  mode  as  he  may  be  advised. 
For  the  reasons  afoi'esaid,  it  follows  that  the  complaint 
mast  be  dismissed,  with  costs. 


IStm    fiork   CHaxint    (lourt 

Trial  Term-^ane,  1881. 

CHARLES  J.  PEICKERT  against  MARTIN  FREI- 

SEM,    ET  AL. 

A  retarn  by  a  city  mnrslial  as  to  the  time  and  planner  of  service  of  a 
precept  in  cummary  proceedings  is  conclusive  ngainst  attack  ia 
collateral  proceed ings.  It  gives  the  macriL.trate  jurisdiction,  and 
protects  him  and  the  party  at  whose  instance  the  proceedings  were 
instituted. 

Action  against  landlord  to  recover  $2,000  damages 
for  an  alleged  wrongful  eviction. 

Thomas  Brennan^  for  plaintiff. 

Oeo.  W.  Wager^  for  defendant. 

McAdam,  J.^The  district  coart  had  jurisdiction  of 
the  S'lmmary  proceeding  referred  to  in  the  pleadings. 
It  certainly  had  jurisdiction  of  the  subject-matter 
{Code  Civ,  Pro.  %  2234),  and  it  acquired  jurisdiction 
over  the  tenant  by  due  pr(»of  of  service  of  the  precept 
in  one  of  the  modes  permitted  by  law  {Id,  %%  2240, 
2243,  2249),  and  tbe  final  order  was  granted  as  of 
course  upon  the  tenant's  default.  Under  the  warrant 
founded  upon  this  order  the  plaintiff  was  removed 
from  the  premises  therein  described,  and  such  removal 
constitutes  the  grievance  of  which  the  plaintiff  com- 
plains. The  action  is  not  against  the  marshal  who  ex- 
ecuted the  process,  and  there  is  no  pretense  that  the 
defendants  gave  any  special  directions  to  the  officer 
so  as  to  make  them  liable  for  any  abuse  of  authority 
(Walsh  V.  Cochran,  63  N.  T.  181). 

Vol.  I.— 24 
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The  theory  of  the  ijrosecation  is  that  the  final  or- 
der and  warrant  were  void,  not  for  defects  appearing 
upon  the  face  of  theiDroceeclings,  but  for  defestivo  S3rv- 
ice,  to  be  established  by  evidence  dehora  tiie  record. 
Such  evidence  was  offered  and  exclnded  upon  the 
ground  that  the  record  could  not  be  impeached  col- 
laterally, and  the  main  question  to  be  determined  upon 
the  present  morion  is  the  propriety  of  that  ruling. 
The  authorities  hold  that  the  return  of  service  is  con- 
clusive against  collateral  attack,  that  it  gives  the 
justice  jurisdiction  of  the  defendant's  person,  and  that 
the  judgment  subsequently  rendered  in  the  cause  will 
protect  the  magistrate,  the  party  and  the  officer  who 
may  have  llnal  i)rocess  upon  it  to  execute  (Cow.  TV.  5 
ed.  by  Kingsley,  §  867).  The  record  therefore  con- 
cludes the  plaintiff  as  to  the  nature  of  his  tenancy 
(Brown  v.  Mayor,  &c.,  66  2V.  Y.  85  :  Jarvis  v,  Driggs, 
69  JY.  r.  143;  Powers  v.  Witty,  42  How.  Pr.  352). 
The  tenant  should  have  attacked  the  linal  order  and 
waiTant,  either  by  appeal  for  error  in  fact  or  by  some 
other  direct  proceeding  brought  for  the  purpose  (N.  Y. 
&  Eiie  R.  R.  Co.  v.  Purdy,  18  Barb,  574) ;  for  the  law 
eeems  to  be  settled  that  the  return  cannot  be  contra- 
dicted and  shown  to  be  false  coUatemlly  in  another 
action,  for  the  purpose  of  defeating  the  judgment  and 
rendering  parties  enforcing  it  trespavssers  (N.  Y.  &  Erie 
R.  R.  Co.  V.  Purdy,  supra  ;  Wheeler  v.  N.  Y.  &  Har- 
lem R.  R.  Co.,  24  Barb.  414;  Waring  v.  MoKinley,  62 
Id.  621 ;  Cow.  Tr.  %  867,  supra). 

While  I  agree  with  the  learned  counsel  for  the 
plaintiff  that  the  record  of  the  district  court  may  be 
open  to  attack,  I  cannot  approve  of  the  form  he  has 
chosen  to  make  it.  It  follows  that  the  ruling  at  the 
trial  excluding  evidence  to  impeach  the  record  was 
proper,  and  that  the  motion  for  a  new  trial  must  be 
denied. 

This  decision  was  affirmed  upon  appeal. 
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JJ'eiD    Qorlc   fHarxiic    Court 

Trial  Term—June^  1881. 

ALFRED  ING  against  EDWARD  ROBERTS. 

A  claim  for  interest  on  a  mortgage  cannot  be  recovered  unless  it  \ra8 
duo  at  the  time  of  performing  the  contract  under  which  it  watf 
claimed.  It  cnnnot  bo  apportioned  at  law.  Where  an  oral  cofo* 
tract  of  exchange  of  property  is  made,  and  an  unpaid  diHerenco 
is  due,  the  party  having  the  dilTcrcncc  in  his  favor  may  sue  fortho 
unpaid  purchase-money,  but  his  action  must  be  upon  the  contract 
OS  executed,  and  not  upon  the  oral  contract,  which,  being  void, 
cannot  be  the  subject  of  such  an  action. 

Mofion  for  a  new  trial  upon  the  minutes. 

McAdam,  J. — The  claim  for  breach  of  covenant  in 
respect  to  the  assessments  was  waived  upon  the  trial 
because  the  plaintiff  had  not  by  payment  entitled  her^ 
self  to  reimbursement.  (2)  The  claim  for  accrued  in- 
terest on  the  mortgages  was  excluded  because  it  was 
not  due  at  the  time  the  contract  was  performed,  and 
could  not  be  ap[X)rtioned  at  law.  The  case  of  Lynch 
V.  Rinaldo  (58  How.  Pr.  133)  sustains  this  ruling 
(3)  The  main  contention,  however,  is  to  the  right  of  tha 
plaintiff  to  recover  from  the  defendant  what  she 
claimed  as  an  unpaid  difference  on  the  exchange  of 
certain  real  estate.  The  difficulty  with  this  branch  of 
the  litigation  is  that  the  plaintiff  improperly  founded 
her  action  upon  a  contract,  which,  although  relating  to 
real  property,  was  not  in  writing,  and  therefore  void 
by  statute.  If  she  desired  to  escape  from  the  effect  of 
the  statute,  by  treating  the  contract  as  executed,  her 
remedy  was  to  declare  upon  the  sale  or  exchange,  and 
Bue  for  the  unpaid  purchase- money  ;  in  other  words, 
put  her  right  of  action,  not  upon  the  executory  prom- 
ise, which,  being  void,  cannot  be  enforced,  but  upon 
the  transaction  in  its  executed  form,  because  it  was  this 
alone  that  gave  whatever  legal  rights  the  parties  ao* 
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quirefl  and  fixed  whatever  liabilities  they  assnmed 
(see  Hibbard  v.  Whitney,  13  VI.  21 ;  Ballaitl  v.  Bond, 
82  Id.  355).  The  complaint  does  not  declare  upon  the 
executed  sale  to  or  exchange  with  the  defendant.  The 
form  of  action  adopted  was  under  the  circumstances 
misconceived,  and  upon  the  pleadings  as  drawn  and 
the  case  as  presented,  the  dismissal  of  the  complaint 
was  properly  directed,  and  the  motion  for  a  new  trial 
must  be  denied. 


IXtxo  Sork  fllarinc  €ourt. 

Special  Term^ September  22,  1881 

PHILLIPS    against   O'CONNOR. 

Beeel?er. — Priority  of  Lien,  Ac. — Priority  of  lien  in  case  where  re- 
ceiver 18  appointed  in  two  separate nctious  pending  in  different  conrts. 

The  receiver  herein  was  first  appointed  in  supple- 
mentary proceedings  instituted  in  the  marine  court. 
Subseqnentlj'  another  judgment  creditor  filed  a  bill  in 
the  supreme  court  to  set  aside  a  conveyance,  made  by 
Ihe  judgment  debtor  prior  to  the  appointment  of  the 
receiver.  Upon  motion  made  in  the  supreme  court,  the 
same  receiver  was  appointed  in  that  action,  and  col- 
lected rents,  &c.,  pending  the  litigation.  The  judgment 
creditor  succeeded  in  the  supreme  court  action,  but  in 
the  meantime  a  mortgage  had  been  foreclosed  and  the 
property  sold,  so  that  the  receiver  was  only  able  to 
collect  the  rents  aforesaid.  The  receiver  filed  his  ac- 
counts, and  the  question  was  presented  whether  these 
rents  were  to  go  on  the  judgment  in  the  judgment 
Creditor's  action  in  the  supreme  court,  or  upon  the 
Judgment  in  the  marine  court  on  which  the  receiver 
was  first  appointed. 
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McADi*M,  J. — The  legal  rights  of  the  parties  result- 
ing from  the  setting  aside  of  the  fraiidnlent  convey- 
ance was  to  leave  the  various  judgments  against  the 
fraudulent  vendor  liens  upon  the  property  according 
to  their  priority,  in  the  same  manner  as  if  said  convey- 
ance had  never  been  made  (Chautauqua  Co.  Bank  v^ 
Risley,  19  lY.  7.  369  ;  Underliill  v,  Sutcliffe,  77  iV^.  Y. 
62;  Rogers  o.  Duers,  23  Ilun^  427).  The  consequences 
are  that  the  lien  of  the  Phillips  judgment  is  prior 
in  point  of  time  to  that  acquired  by  Wells,  either  by 
legal  effect  of  the  docket  or  by  force  of  the  equitable 
remedy  which  he  invoked.  The  receiver  in  his  dual 
capacity  represented  these  two  equities,  and  although 
put  in  possession  of  the  fruits  of  his  receivership  by 
the  one  last  in  point  of  time,  their  distribution  must  be 
governed  by  the  maxim,  qui  prior  est  tempore^  portlor 
est  Jure.  So  considered,  the  referee  was  right,  and  the 
exceptions  to  his  report  must  be  overruled. 


IStw  JJovk  SXavxnt  €onxt 

Special  Term— SepUmber  23,  1881. 

BOARD    OF    COMMISSIONERS    OF   CHARITIES 
AND  CORRECTION  against  DARGE. 

The  commissioners  of  charities  ntid  correction,  when  proRecitting  iis 
overseers  of  the  poor,  must  sue  in  their  individual  names,  wltli 
their  official  designation  added. 

McAdam,  J. — The  commissioners  of  charities  and 
correction,  when  suing  as  overseers  of  the  poor,  must 
sue  in  their  individual  names,  with  their  official  desig- 
nation added  (Supervisors,  &c.,  c.  Stimson,  4  Hill,  136.; 
Comm'rs,  &c.,  v.  Peck,  6  Id.  215  ;  Paige  v.  Pazackerlv% 
86  Barb.  392 ;  Gould  v.  Glass,  19  Id.  179 ;  Hill  &  Den. 
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Bupp.  279 ;  Agenr,  &c.  v.  Rickeman,  1  Den,  279 ;  Trus- 
tees, &c.,  V.  Acker,  26  IIoio.  Pr.  263;  Hathaway  v. 
Town  of  Homer,  C  Lobns.  273  ;  Ibxvtv.  Benson,  ISIIow. 
Pt.  302).  The  *' board,"  as  such,  has  no  legal  entity, 
and  is  incapable  of  maintaining  an  action.  The  statute 
calls  these  officials  ''commissioners,"  and  their  office 
*'a  dei^artment."  The  "board,"  as  such,  not  having 
legal  capacity  to  sue,  tlie  demurrer  interposed  on  that 
ground  is  well  taken  and  must  be  sustained,  with  leave 
to  the  plaintififs  to  amend,  on  payment,  within  six 
days,  of  the  costs  of  an  issue  of  law. 


13'cu)  Bork  marine  (ilourL 

Special  Term— September  23,  1881. 

BOARD    OP    COMMISSIONERS    OF  CHARITIES, 

&c.  agaiast  LITZEN. 

A  process  server  lias  no  roving  commission  to  strike  out  the  names  of 
defendauts  from  process  nor  to  insert  otlicrs  in  their  stead. 

McAdam,  J. — The  summons  served  herein  was  is- 
sued against  *'  George  Williard,"  and  was  changed  by 
;the  process  server  in  pencil.  The  name  "George  Wil- 
liard" was  stricken  out  by  aline  run  through  it  and 
the  name  "K.  Litzen"  was  substituted  for  it,  and  the 
process,  as  altered,  was  then  and  there  served  upon 
the  defendant.  The  defendant  moves  to  set  aside  the 
summons  for  this  irregularity.  The  practice  com- 
plained of  is  one  not  to  be  commended.  A  process 
server  has  no  roving  commission  to  strike  out  the 
names  of  defendants  from  process  and  insert  instead 
the  name  of  any  person  he  sees  fit  to  select.  The  proc- 
ess of  the  court,  if  allowed  to  be  used  in  this  ir- 
responsible way,  would  be  liable  to  gross  abuse.    Such 
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liberties  should  be  confined  to  the  attorney  or  his  man- 
aging clerk. 


Motion  to  set  aside  granted. 


Ntu)   Cork  fllarittt   (JLotirt. 

Special  Term — December,  1881. 

HENRY     BREWSTER,    et    al.    agairist    RUPUS 

HATCH. 

If  a  merchnnt  depnrts  from  ihc  \isunl  course  of  dealing^,  and  subsidizes 
the  servants  of  iiis  customer,  by  douceurs,  witli  the  view  and  intent 
of  £^aining  an  undue  advnnhi|^e  over  thorn,  such  conduct  is  illegal, 
and  if  it  enters  into  and  forms  part  of  tlic  contract  sought  to  be 
enforced,  may  go  to  tljc  extent  of  preventing  any  recovery  upon  it. 

In  the  much-lirigated  suit  brought  in  the  marine 
court  by  Henry  Brewster  &  Co.  against  Rnfus  Hatch, 
to  recover  a  portion  of  the  price  of  a  carriage  and  for 
repairs,  which  has  been  twice  tried  and  twice  heard  on 
appeal  in  the  marine  court,  and  twice  in  the  court  of 
common  ple^s,  Judge  McAdam  gave  the  following 
opinion  upon  a  motion  by  defendant  for  leave  to 
amend  his  answer. 

WiUiam  H.  Arnoux^  for  plaintiffs. 

A.  J,  Vanderpoel^  A.  D.  Pape^  and  Henry  S.  Ben- 
netl^  for  defendant. 

McAdam,  J. — The  amendments  proj)osed  to  the 
answer  change  the  character  of  the  defense  materially. 
The  defendant  proposes  to  insert  as  new  matter — first, 
a  breach  of  warranty  ;  second,  that  his  coachman  was 
intrusted  willi  his  carriai^es,  and  was  required  to  see 
that  they  were  kept  in  go::)d  repair  ;  that  the  plaintiffs, 
knowing  this,  from  time  to  time  paid  moneys  and 
made   presents  to  the  coachman,   in  consequence  of 
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which  he  betrayed  the  interest  of  his  employer  and 
caused  unnecessary  bills  to  be  contracted,  whereby  the 
plaintiffs  were  benefited  at  the  defendant's  expense. 
If  merchants  depart  from  the  usual  course  of  trade, 
and  subsidize  the  servants  of  their  customers  by  dou- 
ceurs, with  the  view  and  intent  of  gaining  an  undue 
advantage  over  them,  such  conduct  is  illegal,  and  when 
it  enters  into  and  forms  part  of  the  contract  sought  to 
be  enforced,  may  go  to  the  extent  of  preventing  any 
recovery  upon  it.  Being  a  legal  defense,  the  defendant 
should  not  be  arbitrarily  deprived  of  whatever  benefit 
it  may  afford,  nor  should  the  plaintiffs  seek  t  >  avoid 
the  opportunity  which  the  amendment  affords  of  vin- 
dicating their  business  methods  from  the  charge  made. 
There  have  been  I  wo  trials  of  the  case.  It  has  been 
twice  at  the  general  term  of  the  marine  court  and  of 
the  common  pleas.  Under  all  (he  circumstances,  the 
motion  for  leave  to  amend  will  be  granted  on  payment, 
within  six  days,  of  $75  costs,  made  up  of  the  items  in- 
dicated on  the  papers  filed.  The  amendment  to  be 
without  prejudice  to  proceedings  already  had. 


Nicu)  Dork  fltarint  Court 

General  Term — Deceirihery  1881. 

FREDERICK    STREBE,    as  Puesident    op   tub 
Goethe   Kranken    Unterstutzungs   Verein, 
No.  1,  agaimt  JOHN  ALBERT. 

TTic  president  of  an  unincorporated  association  consisting  of  more  than 
seven  members  may  maintain  an  action  on  behalf  of  the  association, 
against  its  treasurer,  for  moneys  of  tlie  association  converted  by  him 
to  ins  own  use,  and  an  order  of  arrest  may  issue  in  sucli  action. 

Appaal  from  an  order  of  the  sx>ecial  term  vacating 
an  order  of  arrest. 
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This  action  was  brought  by  the  plaintiff,  as  pres- 
ident of  t!io  Goethe  Kranken  Unterstutzuags  Verein, 
No.  1,  and  upon  its  behalf  against  the  defendant,  who 
was  tri'asurer  of  the  verein,  to  recover  moneys  belong- 
ing to  it  amounting  to  $483.56.  The  verein  is  a  volun- 
tary unincoi'porated  association  consisting  of  more  than 
seven  members,  and  having  a  president  and  treasurer. 
The  ground  of  action  and  of  aiTest  in  respect  to  said 
moneys  is  stated  in  the  plaintiff's  affidavit,  as  follows  : 
"That  tlie  said  defendant  received  said  money  in  a 
fiduciary  capacity — to  wit,  as  treasurer  of  said  associa- 
tion— and  which  he  was  bound  to  keep  as  such 
treasurer,  for  the  use  and  benefit  of  said  association, 
and  subject  to  its  order ;  but  that  said  defendant,  in 
disregard  of  his  office  and  duties  as  treasurer  of  said 
association,  has,  since  said  money  came  into  his  hands, 
wrongfully  and  unlawfully  converted  the  same  to  iiis 
own  use,  and  has  refused  to  obey  the  orders  of  the 
said  society  to  divide  the  money  among  the  members 
of  said  societj%  and  has  refused  to  give  the  members 
the  said  money,  to  the  damage  of  the  plaintiff  and  of 
said  association  $483.56." 

The  defendant  moved  upon  the  original  papers  to 
vacate  the  order  of  arrest  granted  in  the  action,  and 
thereby  admitted  for  all  the  purposes  of  the  motion 
that  the  facts  hereinbefore  charged  were  true. 

Tlie  justice  at  special  term  gmnted  the  motion,  and 
the  i)laiutiff  appeals. 

Alfred  8tecldei\  for  i}laintiff  and  appellant. 

L.  C.   WceJtner^  for  defendant  and  respondent. 

McAdam,  J. — These  voluntary  associations  are  com- 
monly called  joint  stock  companies,  and  they  may,  by 
force  of  the  statute,  sue  and  be  sued  in  the  name  of  the 
president  or  treasurer  for  the  time  being  {L.  1849,  p. 
389 ;  L.  1851,  p.  838;  L.  1853,  p.  283);  while  not  cor- 
porations, they  possess  many  of  the  attributes  peculiar 
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to  corporations.  While  the  members,  as  between 
themselves,  are  not  partners,  they  are  subject,  to  many 
of  the  legal  liabilities  and  disabilities  of  partners. 

But  as  between  an  individual  member  on  the  one 
hand  and  the  association  in  its  official  capacity  on  the 
other,  it  is  to  be  regarded  as  a  quasi  corpoi-ation,  cap- 
able of  being  sued  by  such  member  for  any  breach  of 
its  official  obligations,  of  which  the  agreement  to  pay 
benefits  to  a  sick  or  distressed  brother  is  a  familiar  il- 
lustration. While  the  association  may  be  sued  by  a 
member,  he  may  in  turn  be  sued  by  it.  Thus,  if  the  in- 
dividual member  be  in  arrears  for  dues  or  the  like,  the 
association  may,  by  action  in  the  name  of  its  president 
or  treasurer,  enfcnce  the  payment  of  such  arreamges. 

These  illustrations  are  given  to  show  the  practical 
relation  existing  between  the  society  as  such,  on  the  one 
hand,  and  the  individual  rarabers,  upon  the  other, 
without  which  correlative  rights,  with  the  means  of 
enforcing  them,  these  useful  organizations  would  be 
incapable  of  exercising  their  ordinary  functions  or 
answering  the  purposes  of  their  creation. 

That  a  voluntary  dssooiation  like  tlie  present  may 
be  sued  by  one  of  its  members  see  Westcott  v.  Fargo 
(61  ^\  Y:  549);  Tibbett  v.  Blood  (21  Barb.  050); 
Boone's  Mannalof  the  Law  of  CoTi>oraiions^  §  73: 
Westcott  V,  Fargo  (6  Lans.  319);  and  that  ic  may  sue 
one  of  its  members  see  Clancy  c.  Terhune  (1  City  Ct. 
239).  The  principle  involved  here  is  unlike  that  de- 
cided in  McMahon  ».  Rauhr  (47  N.  Y,  67).  That  was  an 
action  between  the  individual  membeis  of  a  voluntary 
association,  and  ihe  court  properly  held  that  they  must 
*seek  their  remedy  in  a  court  of  equity. 

In  the  present  case  the  funds  in  the  hands  of  the 
defendant,  as  treasurer,  belong  to  the  association  ;  the 
defendant  has  no  severable  proprietary  interest  in  said 
fund,  nor  has  he  a  right  to  any  proportionate  amount 
tliereof,  unless,  perhai)S,  on  the  dissolution  of  the  asso- 
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elation,  he  shall  then  be  a  member.  He  was  the  mere 
fiduciary  of  the  society,  holding  its  funds  subject  to  its 
orders  and  directions.  The  association  in  due  form 
ordered  him  to  pay  over  the  money  in  his  hands ; 
he  refused  to  obey  such  orders,  and  was  consequently 
guilty  of  a  conversion  of  the  funds  of  the  association, 
for  which  he  was  liable  to  arrest.  If  for  any  lawful 
reason  he  was  justified  in  disobeying  these  orders,  he 
chould  have  made  his  excuse  affirmatively  appear,  and 
the  court  would  have  passed  upon  its  sutflciency  ;  but 
the  case  upon  the  plaintiff's  papers  presents  thesimple 
question  wliether  the  fiduciary  servant  of  a  voluntary 
association  can  arbitrarily  disobey  its  orders,  keep  its 
funds,  and  exempt  himself  from  the  ordinary  jurisdic- 
tion of  the  court  to  compel  Inm  to  pay  them  over  by 
technical  rules,  which,  for  obvions  reasons,  apply  ex- 
clusively to  remedies  between  partners  for  the  winding 
op  of  their  partnership  concerns. 

We  can  subscribe  to  no  such  inequitable  doctrine. 

Fiduciaries  of  voluntary  associations,  or  of  public 
trusts,  must  render  a  just  and  faithful  account  of  their 
stewardship  whenever  called  upcJn  by  their  principals, 
or  be  held  to  answer  by  the  ordinary  tribunals  of 
justice  for  cverv  breach  of  their  sacred  duty. 

It  follows  that  the  order  app<*.al»^d  from  must  be 
reversed,  and  the  order  of  arrest  reinstated,  with  costs. 

Shka,  Ch.  J.,  and  Nehrbas,  J.,  concur. 
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TScm    flork    Court   of    ^ppeala. 

JOHN  M.  BRUCE,  Plaintiff  and  Respondent, 
against  WELLINGTON  A.  CARTER,  Defend- 
ant AND  Appellant. 

Conditions  Precedent. —  Independent  Promises. —  By  a  written 
agrectnciit  of  settlement  of  two  actions  the  defendants  were  to  pay 
$6,000  in  installmcDts  by  notes  payable  at  future  dates,  ond  wlieo 
$3,000  of  the  notes  were  paid,  the  plaintiffs  were  to  discontinue  one 
of  the  actions,  and  were  to  give  the  defendiints  a  general  release, 
which  was  not  to  be  operative,  I*owever,  until  all  the  notes  were 
paid;  and  when  all  were  paid,  the  second  action  was  to  be  discon- 
tinued. The  defeiidants  paid  the  required  $3,000,  and  defended 
the  two  notes  in  suit,  upon  the  ground  tiiat  the  plaintiff  bad  refused 
to  give  the  required  discontinuance  and  release. 

Held,  that  the  failure  to  give  the  discontinuance  and  release  consti- 
tuted no  defense,  as  the  promise  to  give  the  same  was  not  in  the 
nature  of  a  condition  precedent,  but  that  the  promises,  although 
mutual,  were  independent. 

Decided  February  22,  1878;  8.  C,  72  N.  T.  616,  in  memoranda  of 
cases  not  reported  in  full. 

The  plaintiff  sued  the  defendant  in  the  New  York 
marine  court,  as  the  indorser  of  two  promissory  notes 
of  $1,000  each,  made  by  one  Kelly.  The  notes  in  ques- 
tion were  given  upon  a  settlement  of  two  actions.  By 
the  written  agreement  of  settlement,  the  defendants  in 
said  actions  were  to  pay  $6,000,  in  installments,  by 
notes  payable  at  futnre  dates,  and  when  $3,000  of  the 
notes  were  paid,  the  plaintiflfs  were  to  discontinue  one 
of  the  actions,  and  were  to  give  the  defendants  a 
general  release,  which  was  not  to  be  operative,  how- 
ever, until  all  the  notes  were  paid  ;  and  when  all  were 
paid,  the  second  action  was  to  be  discontinued.  The 
defendants  paid  the  required  $3,000,  and  defended  the 
two  notes  in  suit,  upon  the  ground  that  the  plaintiflfs 
had  refused  to  tjive  the  agreed  discontinuance  and 
release.  Upon  the  trial  before  Alker,  J.,  the  plaintiff 
recovered  iv^verdict  of  $2,000,  with  interest  and  costs. 
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The  defendant  ap[)ealed  to  the  general  term  of  the 
marine  court,  wliere  the  appeal  was  argued  before 
Shea,  Ch.  J.,  and  McAdam,  J.,  and  the  general  term 
(opinion  filed  by  McAdam,  J.)  affirmed  the  trial  judge, 
upon  the  sole  ground  that  the  failure  to  give  Ihe  dis- 
continuance and  release  constituted  no  defense,  as  the 
promise  to  give  the  same  was  not  in  the  nature  of 
a  condition  i>recedent,  but  that  the  promises,  although 
mutual,  were  independent  (citing  13  Barb.  297). 
Upon  appeal  to  the  court  of  common  pleas,  that  court 
at  general  term  affirmed  the  marine  court,  upon  various 
grounds  (7  Daly.  37).  The  plain tiflPs  in  the  meantime 
sued  Kellyf  the  maker  of  the  note,  in  the  city  court  of 
Brooklyn,  and  that  court  decided  (2  Abb.  N.  0.  81) 
contrary  to  the  law  as  declared  by  the  marine  court, 
general  term,  and  held  that  the  failure  to  give  the  dis- 
continuance and  release  constituted  a  complet<^  defense 
to  the  action,  and  the  maker,  Kelly,  succeeded.  The 
court  of  common  pleas;  on  account  of  the  conflict  of 
opinion,  permitted  a  further  appeal  of  the  marine 
court  action,  against  Carter,  the  indorser,  to  go  to  the 
court  of  appeals,  and  that  court,  by  the  following 
ojnnion,  finally  decided  the  conflict  contrary  to  the 
view  taken  by  the  city  court  of  Brooklyn. 

Geo.  P.  AoerT/,  for  defendant  anfl  appellant. 

Alfred  StlcJcney^  for  plaintiff  and  respondent. 

Rapallo,  J. — The  main  ground  of  defense  to  the 
notes  in  suit  is  that  the  discontinuance  of  the  two 
actions  described  in  the  stipulaticm,  and  the  delivery 
of  the  releases  therein  agreed  to  be  given,  were  condi- 
tions precedent  to  the  jmyment  of  the  notes.  This 
ground  cannot  be  maintained.  The  notes  were,  it  is 
true,  given  in  i)ursuance  of  the  stipulation,  and  the 
agreement  therein  contained  to  discontinue  the  suits 
and  deliver  the  releases,  and  constituted  the  considera- 
tion, injjart  at  least,  fot*  the  notes.     But  t^he  perform- 
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ance  of  that  agreement  was  not  made  a  condition 
precedent.  The  action  in  the  supreme  conrt,  being  the 
only  one  in  which  the  appt»llaiit  was  a  party,  wa^  not 
agreed  to  be  discontinued  until  after  all  the  notes 
should  have  been  paid,  and  the  releases,  even  if  deliv- 
ered, were,  by  the  terms  of  the  stipulation,  not  to  be-' 
come  opemrive  or  binding  until  that  time.  The  notes 
were  made  payable  absolutely  at  a  time  certain,  and 
their  payment  was  not  made  dependent  upon  the  deliv- 
ery of  the  releases,  or  any  other  condition.  The  case  is 
one  of  mulual  but  independent  promises.  It  appeared 
in  evidence,  and  was  uncontroverted,  that  the  notes 
were  delivered  to  James  J.  A.  Bruce,  who  held  the 
legal  tide  to  the  property  involved  in  the  litigation  for 
the  settlement  of  which  the  notes  were  given,  the  bene- 
ficial interest  being  in  Emma  B.  Bruce,  Eliore  B.  Mel- 
vin,  and  William  C.  Stont,  and  the  defendant  set  up  in 
his  answer  that  these  persons  were  the  owners  of  the 
notes.  James  J.  A.  Bruce  teslified  that  he  transferred 
the  notes  to  the  plaintiff  in  payment  of  money  which 
he  had  advanced  for  the  purpose  of  cairying  on  the 
litigation  in  question,  and  that  he  (James)  had  the 
assent  of  Mrs.  Bruce,  Miss  Melvin,  and  Mr.  Stout,  to 
the  use  he  made  of  the  notes  ;  that  they  knew  all  aboujt 
it  and  ratified  it.  There  was  no  controversy  as  to  these 
facts.  The  inqtilries  mad^  on  the  trial,  as  to  whether 
the  defendant  was  an  accommodation  indorser,  and 
whether  the  plaintiff  was  a  bona  fide  holder,  were  quite 
immaterial,  as  no  defense  to  the  notes  was  disclosed. 
The  judgtnent  should  be  affirmed. 

Tliis  cose  i3  reported  here,  because  not  fully  reported  elsewhere* 
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HHcm    Qork   fllarine    €otirt. 

Trial  Term—November  21,  1879. 

CHARLES  W.  BAXTER    against  PATRICK  MA- 
LONEY  AND  VALENTINE  EULER. 

Liability  of  sarotics  on  defendant's  bond  iu  claim  and  deli  Tory 
aetiOD. — "Where  a  defendant  in  an  notion  of  claim  f»nd  delivery 
gives  nn  undertaking  conditioned  for  tlie  delivery  of  the  property 
claimed  to  the  plaintiir,  if  such  delivery  shall  be  adjud^red,  and  for 
the  payment  of  such  sum  as  may  for  any  cause  be  awarded  against 
said  defendant,  the  sureties  thereon  arc  not  liable  for  the  value  of 
the  projjerty  ordered  lo  be  delivered  until  after  the  return  of  an 
execution  commanding  the  sheriff  to  take  such  property  has  been 
issued  and  returned.  But  such  sureties  arc  liable  for  the  damages 
and  costs  awarded  without  any  execution  having  been  issued. 

Ac! ion  upon  an  undertaking  executed  by  the  de- 
fendants as  sureties,  wherein  it  is  recited  that  the 
plaintifi  in  the  action  has  instituted  proceedings 
against  James  Marshall  and  William  C.  Craig,  to  re- 
cover the  possession  of  certain  personal  property 
specified  in  an  affidavit  made  by  the  plaintilT,  pursuant 
to  tlie  second  chapter  of  the  seventh  title  of  the  second 
part  of  the  Code  of  "Procedure.  The  undertaking  re- 
cites that  ''the  said  property  has  been  concealed,  re- 
moved, or  disposed  of  with  intent  that  it* should  not 
be  found  or  taken,  or  to  deprive  the  plaintiff  of  the 
benefit  thereof,  so  that  it  cannot  be  found  or  taken  by 
the  sheriff."  The  sureties  "then  undertake  and  be- 
come bound  to  the  plaintiff  herein  in  the  sum  of  $250 
for  delivery  of  the  property  to  the  plaintiff,  if  such 
delivery  shall  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any  cause  be  recovered 
against  the  defendants  in  the  action."  The  action 
referred  to  in  the  undertaking  was  subsequently  tried, 
and  resulted  in  a  verdict  in  favor  of  the  plaintiff  for 
the  possession  of  the  property  claimed,  assessing  the 
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vahie  thereof  at  S85,  with  $1.5.12  damages,  to  which 
wereaddtfd  8183. Oi5  as  taxed  costs,  and  judgment  there- 
for (in  form  for  replevin)  was  thereupon  entered.  The 
plaintiff  thereupon  issued  an  execution,  not  in  the  forni 
required  by  the  Code  in  replevin  actions  (3  H.  8.  5  ed. 
547 ;  Code  Civ,  Pro.  §  1373)  but  that  authorized  on  ordi- 
nary money  judgments  {Code  Civ.  Pro.  §  1368).  Upon 
return  nulla  bona  of  this  execution,  the  present  action 
was  brought.  Defendant  Maloney  claims  that  the 
action  was  prematurely  brought,  and  that  the  sureties 
cannot  be  charged  until  an  execution  in  the  required 
form  has  been  properly  issued  and  returned. 

Casper  &  Adams ^  for  plaintiff. 

Moses  Herrman,  for  defendant. 

McAdam,  J. — The  judgment  in  the  original  action 
.  is  in  accordance  with  section  277  of  the  Code,  and  ad- 
judges that  the  defendant  therein  pay  the  value  of 
the  property  claimed  in  case  a  delivei'y  cannot  he  had'. 
The  recovery  of  the  value  is  not  awarded  absolutely, 
but  conditionall}%  and  until  it  appears  that  the  condi- 
tion cannot  be  performed,  the  sureties  are  not  liable 
for  the  value.  The  evidence  required  to  prove  non- 
compliance with  such  condition  i^  the  sheriff's  return 
upon  an  execution  issued  in  the  form  prescribed  by  sec- 
tion 1373  of  ^he  Code  of  Civil  Procedure,  to  the  effect  that 
delivery  of  possession  of  the  property  cannot  be  made 
(Hager  a.  Clute,  10  Hiin^  447).  Such  an  execution  has 
not  been  issued  and  returned,  and  the  conditional, lia- 
bility of  the  sureties  for  the  value  of  the  property  has 
not  been  legally  fixed.  But  as  to  the  moneyed  portion 
of  the  judgment,  i.  e.,  the  $15.12  damages,  and  $183.66 
costs,  the  plaintiff  is  entitled  to  recover,  because  the 
judgment  as  to  these  items  is  absolute,  and  these  charges 
would  have  to  be  paid,  whether  the  property  was  re- 
turned or  not.  Judgment  will  therefore  be  rendered 
for  these  two  .sums,  aggregating  $198.77,  with  interest 
and  costs. 
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35'euJ   gork    iJTdrint   Court. 

General  Term. — Marck^  187^. 

WILLIAM  a  McCRE A  against  CHRISTIANA  COOK. 

Interpleader  between  assignee  and  Jadgment  ereditors  of  assignor. 

— Ouc  D.,  on  October  22,  1878,  assigned  a  claim  to  the  plaintiff,  who 
brought  action  thereon  against  the  defendant  January  8,  1879.    The 
defendant,  on  an  affidavit  showing  that  the  same  money  was  claimed 
by  F.  «&  M.,  under  an  or4er  made  in  supplementary  proceedings,  com- 
menced on  a  judgment  recovered  by  tliem  against  D.  (the  plaintiff^s 
assignor)  applied  for  an  order  discharging  the  defendant  from  the 
action  and  substituting  F.  &  M.,  the  judgment  creditors,  as  defend- 
on  ts  in  her  place.     The  supplementary  proceedings  were  commenced 
November  13,  1878,  against  the  defendant  herein,  as  a  third  person 
having  money  in  her  possession  belonging  to  the  judgment  debtor, 
and  culminated  in  an  order  made  therein  January  26,  1879,  prdering 
her  to  pay  the  claim  herein   over  to  them.     Held  (reversing  the 
order  of  the  special  term),  that  interpleader  could  not  be  ordered 
under    such    circumstances;   that    an   action   cannot  be    brought 
upon  such  an  order;  and  that  the  judgment  creditors  had  tliereforc 
no  right   of  action  against    the   defendant  for   the  recovery  of 
said  fund;    that  if    the  judgment  creditors   desired   to  bring  an 
action,  they  should  have  procured  the  appointment  of  a  receiver, 
and  have  made  their  claim   or  brought  the  action  in  his  name. 
The  reasons  stated. 

The  plaintiff  sued  to  recover  $445.89,  a  balance  dne 
James  Doyle  for  work  done  and  money  paid  at  defend- 
ant's  request,  claiming  the  right  to  recover  said  balance, 
under  an  assignment  in  writing,'bearing  date  October  22, 

1878.  The  defendant,  before  answering,  applied  for  an 
order  of  interpleader,  upon  an  affidavit,  stating  the  com- 
plaint in  the  action  had  been  served  on  her  on  or  about 
January  8,  1879,  and  that  the  said  moneys  demanded 
by  the  plaintiff  in  this  action  were  claimed  by  Jacob 
W.  Frank  and  Charles  F.  Moeller,  as  judgment  cred- 
itors of  Doyle,  the  plaintiffs  assignor,  under  an  order 
made  in  supplementary  proceedings  on  January  20, 

1879.  The  order  for  the  payment  of  the  money  was 
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obtained  in  a  proceeding  commenced  November  13, 
1878,  for  the  examination  of  the  defendant  herein  ;  as 
a  third  person  having  moneys  in  her  possession  be- 
longing to  the  plaintiffs  assignor  to  an  amount  exceed- 
ing ten  dollars.  The  order  was  founded  upon  a  judg- 
ment recovered  by  Jacob  W.  Frank  and  Charles  P. 
Moeller  (the  claimants  herein  of  said  fund),  against  the 
said  plaintiff  s  assignor,  on  or  about  October  25,  1878. 
The  proceeding,  as  before  remarked,  resulted  in  an  order 
made  on  January  20,  1879,  requiring  the  defendant 
herein  to  pay  over  the  amount  in  suit,  to  said  claim- 
ants. Upon  proof  of  these  facts,  the  justice  at  the  spe- 
cial term,  who  heard  the  application  for  interpleader, 
granted  an  order  containing  the  following  provision  : 

''Ordered  and  decreed,  that  on  payment  by  the 
above  named  defendant,  Christiana  Cook,  to  the  clerk 
of  the  marine  court  of  the  city  of  New  York,  within 
five  days  after  the  entry  of  this  order,  of  the  amount 
claimed  in  the  complaint,  with  the  interest  thereon  here- 
in, less  the  costs  of  this  proceeding,  to  be  taxed  by  the 
clerk  of  this  court,  that  upon  such  payment  as  afore- 
said, the  said  Jacob  W.  Frank  and  Charles  F.  Moeller, 
be  substituted  as  defendants  in  this  action  in  the  place 
and  stead  of  Christiana  Cook,  the  defendant  herein,  and 
she  thereupon  be  discharged  from  all  liability  to  either 
the  above  named  plaintiff,  or  the  said  Jacob  W.  Frank 
and  Charles  F.  Moeller  for  the  moneys  mentioned  in  the 
complaint,  and  from  all  liability  in  any  manner  arising 
therefrom."     From  this  order  the  plaintiff  appeals. 

James  Clarke^  for  appellant. 
Abraham  Kling^  for  respondent. 

MgAdam,  J. — Two  objections  exist  to  the  order  ap- 
pealed from,  which  seem  to  us  insurmountable.  They 
will  be  considered  in  their  order. 

First  The  complaint  in  the  present  action  having 
been  served  on  the  defendant  January  8, 1879,  she  had 
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notice  then  (if  she  had  none  before)  that  the  moneys 
she  owed  Doyle,  had  been  assigned  to  the  plaintiff. 

She  had  notice  of  the  application  for  the  order 
requiring  her  to  pay  over,  and  should  have  presented 
as  an  objection  to  it,  the  assignment,  of  which  she 
had  previous  notice,  because,  as  was  said  by  Judge 
CowEN,  in  Muir  v.  Schenck  (3  Hill,  232),  ''The  arrest 
or  attachment  of  a  debt  in  the  debtor's  hands,  by  any 
creditor  of  the  assignor,  will  not  entitle*  such  creditor 
to  a  i^riority  of  right,  if  the  debtor  receive  notice  of 
the  assignment  pendente  Ute^  and  in  time  to  avail  him- 
self of  it  in  discharge  of  the  suit  against  him." 

The  assignment  created,  at  least,  a  dispute  whether 
the  defendant  was  indebted  to  Doyle  or  his  assignee. 

If  the  assignment  was  valid,  the  debt  was  not  due 
to  Doyle,  but  to  McGrea,  his  assignee,  and  if,  on  the 
other  hand,  the  assignment  was  invalid,  and  McCrea 
got  no  title  to  the  fund*claimed,  still  the  claim  under 
the  assignment  created  such  a  dispute  of  title,  that  the 
question  of  its  validity  could  not  be  tried  and  deter- 
mined upon  a  summary  application  to  pay  over,  made 
in  a  proceeding  to  which  the  assignee  was  not  even  a 
party  (West  Side  Bank  v.  Pngsley,  47  iV^.  F.  368).  In- 
deed, the  court  of  appeals,  in  the  case  last  cited  (at  pp. 
373,  374)  hold,  that  the  provisions  of  section  297  of  the 
Code,  authorizing  "  the  judge  to  direct  that  any  prop- 
erty of  the  judgment  debtor  in  the  hands  either  of 
himself  or  any  other  person,  or  due  to  the  judgment 
debtor,  be  applied  toward  the  satisfaction  of  the  judg- 
ment," etc.,  apply  onXj  to  property  or  ''specific" 
moneys,  and  do  not  cotftprehend  or  authorize  the  collec- 
tion, in  that  summary  mode,  of  ordinary  debts.  In  view 
of  the  facts  a  payment  by  the  defendant, even  under  the 
rder  directing  him  to  pay  over,  would  be  regarded  as 
oluntary  payment,  and  inoperative  as  to  the  plaintiff 
8  assignee  (Richardson  v.  Ainsworth,  20  How.  Pr. 
21).    The  assignment  of  Doyle  to  McCrea  was  cer- 
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tainly  good  as  between  them  (Sheridan  v.  Mayor,  &c. 
of  N.  Y.,  68  i\r.  Y.  32),  for  in  the  language  of  the 
the  courts  of  appeals  in  that  case,  *'  it  is  enough  if  the 
plaintiff  has  the  legal  title  to  the  demand,  and  the  de- 
fendant would  be  protected  in  a  payment  or  recovei'v  by 
the  assignee."  It  will  not  be  seriously  contended  that  if 
the  defendant  had  paid  the  plaintiff  prior  to  the  order 
made  on  January  20,  1879,  that  such  payment  would 
not  have  fully  protected  her.  The  order  made  in  sup- 
plementary proceedings  on  that  day  does  not,  under 
the  circumstances,  alter  the  status  of  the  parties. 

It  does  not  even  appear  that  the  execution  had  been 
returned  when  the  third  party  order  was  served  on  the 
defendant,  so  as  to  give  the  i)roceeding  even  the  color 
of  an  attack  by  judgment  creditors  with  executions 
returned  unsatisfied^  who  in  law  were  alone  qualified 
to  question  the  bona  fides  of  the  transfer  to  the  plaint- 
iff (Bishop  V.  Halsey,  3  Abb.  Pr.  400),  no  specific 
lien  having  attached  an  account  of  the  assignment. 

Second.  The  claimants  to  the  fund,  Frank  and 
Moeller,  acquired  no  such  title  to  it  by  the  order  as 
enabled  them  to  contest  the  plaintiff's  right  under  his 
assignment.  Substitution  by  interpleader  cannot  be 
ordered  when  it  is  certain  that  the  only  question  to  be 
litigated  is,  whether  plaintiff  or  a  third  person  is  the 
true  owner  of  the  property,  and  where  the  defendant, 
as  in  this  case,  is  absolutely  liable  and  is  precluded 
from  setting  up  the  title  of  a  third  person  as  a  defense 
(Sherman  v.  Partridge,  4  Duer^  646 ;  1  Abb,  Pr.  256 ; 
Fletcher  v,  Troy  Savings  Bank,  16  How.  Pr.  383).  In 
Patten  v.  Connah  (13  Abb.  Pr.  418),  the  former  sued 
Connah  in  the  marine  court  to  recover  $570,  claimed 
to  be  due  from  him  under  an  order  made  in  supple- 
mentary proceedings  by  a  justice  of  the  supreme  court. 
The  marine  court  decided  that  the  plaintiff  had  no 
right  of  action.  The  plaintiff,  feeling  aggrieved,  ap- 
pealed to  the  New  York  common  pleas,  and  that  court 
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(Present,  Daly,  P.  J.,  Brady  and  Hilton,  JJ.)  per 
Daly,  P.  J.,  rendered  the  following  opinion :  *'This  is 
an  appeal  from  the  marine  court,  in  a  suit  brought  by 
the  plaintiff  upon  an  order  of  a  justice  of  the  supreme 
court  in  proceedings  supplementary  to  execution ;  in 
which  proceedings  the  defendant,  Connah,  was  exam- 
ined as  a  debtor  of  Crane,  the  judgment  debtor,  and  on 
such  examination  admitted  that  she  owed  Crane  for 
rent  the  sum  of  $570,  to  which  she  had  no  set-off  ob 
claim.  The  judge,  under  section  297,  ordered  her  to 
pay  the  amount  to  Patten  towards  satisfaction  of  his 
judgment,  and,  having  refused  to  do  so,  Patten  sup- 
poses he  has  a  right  to  bring  a  suit  upon  this  order,  in 
the  nature  of  an  action  of  assumpsit.  We  think  not  ;* 
and  that  a  receiver  of  Crane's  property  must  be  ap- 
pointed, and  the  suit  brought  by  him  against  Connah. 
Judgment  affirmed."  No  receiver  has  been  appointed 
in  the  present  case,  and,  under  the  above  decision,  it 
is  clear  that  Frank  and  Moeller  could  not  have  main- 
tained an  action  against  the  defendant,  and  having 
no  right  of  action  against  her,  she  cannot  be  allowed 
to  step  out  of  the  plaintiff's  action,  and  substitute  in 
her  place  persons,  who,  under  the  authorities  just 
cited,  have  no  such  claim  to  the  fund  in  question  as 
entitles  them  to  appear  as  parties  litigant  concerning 
it.  The  defendant's  counsel  insists  that  Fletcher  v. 
Troy  Savings  Bank,  supra,  is  an  authority  sustaining 
his  client's  position. 

We  have  examined  that  case,  and  find  that  the 
court  (per  Harris,  J.,  14  IIoijo.  Pr.  384)  says:  '*i 
think  the  receiver  who  claims  the  fund  should  be 
substituted  as  defendant." 

This  agrees  substantially  with  what  Judge  Daly 
said,  in  Patten  v.  Connah,  supra:  *'A  receiver  must 

*  Where  an  order  is  made  against  a  party  to  au  action,  and  there  is 
no  other  mode  of  enforcing  it,  au  action  of  debt  wilL  lie  (see  Higgins 
V,  Callahan,  854,  ante.) 
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first  be  appointed."  No  receiver  has  been  appointed 
on  the  judgment  npon  which  the  application  herein  it* 
based,  and  consequently  there  is  no  such  person  to 
introduce  into  this  record.  It  is  useless  to  pursue 
the  matter  further.  It  is  clear,  upon  principle  and 
authority,  that  the  order  for  interi)leader  was  errone- 
ously made,  and  that  it  must  be  reversed,  with  $10 
costs  and  the  disbursements  of  the  appeal. 


IStm    £|ork    iHarine    tfonrt 

Trial  Term— December,  1878. 

EDWARD  G.  TINKEN,  as  Captain  of  the  Port  op 
New  York,  against  JOHN  STILLWAGON. 

Powers  of  the  captain  and  harbor-masters  of  the  port  of  New 
York. — The  defendant  was  captain  of  the  excursion  steamer  J.  B. 
Schuyler  and  made  landings  at  pier  55  East  River,  for  whicli  the 
Dock  Department  collected  wharfage.  The  Schuyler  is  a  yessel 
about  200  feet  long,  and  the  end  of  pier  55  is  about  fifty  feet 
wide.  Pier  55  is  at  the  foot  of  Grand  street,  and  pier  57  is 
at  the  foot  of  Broomo  Street.  The  space  between  piers  55  and 
60  forms  the  slips  of  the  New  York  and  Brooklyn  Ferry  Co., 
which  runs  two  lines  of  boats  to  and  from  this  point.  The  slip  had 
been  used  as  a  ferry  terminus  for  nearly  seventy  years.  On  May  28, 
1878,  the  president  of  the  ferry  company,  complained  to  Harbor- 
master Thomson,  that  the  landing  of  the  Schuyler  at  pier  55  in- 
terfered with  the  running  of  the  ferry-boats,  and  endangered  the 
lives  of  the  pasengers.  Harbor-master  Thomson  investigated  the 
complaint,  and  finding  it  to  be  true,  ordered  the  defendant  not  to 
land  at  pier  55,  and  assigned  the  Schuyler  a  landing-place  nt 
pier  57,  at  the  foot  of  Broome  street.  The  defendant  refused  to 
obey  the  order  of  the  harbor-master,  and  made  a  forcible  landing 
at  pier  55.  HM^  that  the  orders  of  the  harbor-master  were  legal, 
and  that  defendant,  by  his  refusal  to  obey  the  same,  was  liable 
to  the  statutory  penalty  of  $50  ;  that  the  statute  under  which 
the  recovery  is  claimed,  in  so  far  as  it  establishes  a  liarbor  regula- 
tion, or  creates  a  police  or  constabulary  authority  to  prevent  over- 
crowding and  confusion  and  to  facilitate  equal  rights  among  the 
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shipping  in  the  harbor,  is  not  in  confiict  with  any  provision  of  the 
constitution  either  of  theS  ate  or  of  the  United  States  nor  with  any 
provision  of  Federal  law. 
The  powers  of  harbor-masters  defined. 

Action  to  recover  statutory  penalty  of  $50. 
Beebe,  Wilcox  &  HobhSy  for  plaintiff. 

Wm.  IL  McDougall^  for  defendant. 

McAdam,  J. — This  is  an  action,  brought  by  the 
plaintiff,  as  captain  of  the  port  of  New  York,  to  re- 
cover a  penalty  of  fifty  dollars  from  the  defendant, 
under  section  7,  chapter  487,  of  the  Laws  of  1862,  as 
amended  by  chapter  586,  of  the  Laws  of  1865  (2  R,  S.  6 
ed.  186, 188).  Section  1,  of  chapter  487,  of  the  Laws  of 
1862,  makes  provision  for  the  appointment  of  a  captain 
of  the  port,  and  eleven  harbor-masters,  who  shall  be 
subordinate  to  him,  and  prescribes  their  qualifications. 
Section  2  provides,  that  the  captain  of  the  port  shall 
divide  the  port  of  New  York  into  eleven  districts,  and 
shall  place  one  of  the  harbor-masters  over  each  dis- 
trict. Section  7  provide^  that  ''each  harbor-master 
shalLhave  power,  within  the  district  assigned  to  him, 
to  provide  and  assign  suitable  accommodations  for  all 
ships  and  vessels,  and  regulate  them  in  the  stations 
they  are  to  occupy  at  the  wharves  or  in  the  stream, 
and  to  remove  from  time  to  time  such  vessels,  as  are 
not  employed  in  receiving  or  discharging  their  cargoes 
to  make  room  for  such  others  as  require  to  be  more  im- 
mediately accommodated  for  the  purpose  of  receiving 
or  discharging  their  cargoes  ;  and  shall  have  power  to 
determine  as  to  the  fact  of  their  l)eing  fairly  and  in 
good  faith  employed  in  receiving  or  discharging  their 
cargoes,  and  shall  have  authority  to  detennine  how  far, 
and  in  what  instance,  it  is  the  duty  of  the  master  and 
others  having  charge  of  ships  and  vessels  to  accommo- 
date each  other  in  their  respective  stations." 

The  section  further  provides,  "And,  if  any  master, 
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or  other  person  having  chai-ge  of  a  A^essel,  canal-boat, 
barge  or  lighter,  shall  refuse  or  neglect  to  remove  his 
vessel,  canal-boat,  barge  or  lighter,  when  ordered  to  do 
so  by  the  captain  of  the  port,  or  by  a  harbormaster, 
or  shall  resist  or  forcibly  oppose  said  officers  in  the 
discharge  of  their  duties,  such  master  or  person  so  re- 
fusing, neglecting,  resisting  or  opposing,  shall,  for 
every  such  offense,  forfeit  and  pay  the  sum  of  fifty 
dollars,  to  be  recovered  with  costs  of  suit,  by  and  in 
the  name  of  the  captain  of  the  port,  before  any  court 
having  cognizance  thereof." 

The  defendant  was  on  June  9,  1878,  the  pilot  in 
charge  of  the  steamboat  /.  B.  Schuyler^  a  vessel  there- 
tofore engaged  in  carrying  excursion  parties  from  place 
to  place  in  and  abont  the  city  of  New  York,  and  on  the 
day  and  occasion  complained  of  was  specially  engaged 
in  carrying  excursion  parties  to  and  from  Bridgeport, 
Connecticut.  James  M.  Thomson  was  at  the  same 
time  one  of  the  harbor-masters  of  the  port  of  New 
York,  and  was  in  charge  of  the  district  which  included 
pieis  55,  56  and  57,  on  the  Eact  river.  Pier  55  is  at  the 
foot  of  Grand  street,  and  pier  57  is  at  the  foot  of 
Broome  street,  and  between  65  and  56  there  are  two 
short  i^iers,  which,  together  with  the  lower  side  of 
pier  50  and  the  upper  side  of  pier  55,  form  the  slips  of 
the  New  York  and  Brooklyn  Ferry  Company,  which 
runs  two  lines  of  boats  to  and  from  this  point,  the  com- 
pany being  compelled  by  law  to  run  a  boat  on  one  line 
once  in  eight  minutes,  and  on  the  other  once  in  twelve 
minutes.  The  slip  has  been  used  as  a  ferry  terminus 
for  nearly  seventy  years. 

The  steamboat  J,  B,  Schuyler  is  a  vessel  about  two 
hundred  feet  long,  and  the  end  of  pier  55  is  about  fifty 
feet  wide.  Prior  to  June  9,  1878,  the  Schuyler  had 
made  a  few  landings  on  the  end  of  pier  55,  and  on  May 
28  the  j)resident  of  the  Ferry^  Company  complained  to 
Harbor-master  Thomson  that  the  excursion  boats  were 
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again  landing  at  pier  55,  and  that  such  landing  inter- 
fered with  the  running  of  the  ferry-boats  and  endan- 
gered the  lives  of  the  jxissengers,  and  invoked  his  inter- 
ference, whereupon,  and  on  or  about  May  30,  the  har- 
bor-master ordered  the  defendant  not  to  land  at  pier 
55,  and  assigned  the  Scliiiyler  a  landing-place  at  pier 
57,  at  the  foot  of  Broome  street.     When  the  Schuyler 
was  seen  to  approach  pier  55,  the  harbor-master  ordered 
her  away,  and  told  those  in  charge  to  land  her  at  pier 
67,  but  the  defendant  declined  to  go  to  that  pier,  and 
made  a  forcible  landing  at  pier  55,  and  in  that  way  re- 
sisted  and  opposed  the  harbor  master  in   what   the 
plaintiff  claims  was  the  lawful  discharge  of  his  duties. 
The  evidence  of  experts  i)roved   that  there  is  an 
uncertain  and  *' tricky"  eddy  tide  in  the  vicinity  of 
the  ferry  slip  and  pier  55,  which  often  forces  the  ferry- 
boats, in  going  in  or  out  of  the  slip,  down  against  the 
upper  side  of  pier  55,  and  subjects  them  to  collision  in 
case  a  vessel  on  the  end  of  pier  55  overlaps  the  ferry 
slip.  The  Schuyler^  on  account  of  her  length  (2()0  feet), 
always  overlapped  the  ferry  slip  more  or  less  when  she 
landed  on  the  end  of  pier  55,  and  on  some  occasions 
prevented  the  ferry-boats  from  going  in   and  out  on 
time.     Such  are  the  facts,  and  if  it  be  determined,  ih^t 
the  acts  of  the  harbor-master  were  legal,  and  that  the 
provisions  of  law,  before  cited,  are  of  binding  force  and 
are  applicable  to  the  case,  it  follows  that  the  defendant 
is  liable  for  the  statutory  penalty.    The  law  under 
which  the  plaintiff  seeks   to  recover,  in  so  far  as  it 
establishes  a  harbor  regulation,  or  creates  a  police  or 
constabulary  authority  to  prevent  overcrowding  and 
confusion,  and   to  facilitate  equal  rights  among   the 
shipping  in  the  harbor,  is  not  in  conflict  with  any  pro- 
vision of  the  constitution  either  of  the  State  or  of  the 
United  States,  nor  with  any  provision  of  Federal  law. 
(Gibbons  v,  Ogden,  9  Wheat,  1 ;  Cooley  v.  Port  War- 
dens, 12  How.  U.  S.  299;  The  New  York  v.  Rea,  18  Id. 
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223 ;  The  James  Gray  v.  The  John  Prazer,  21  Id.  184 ; 
Welton  V.  State  Of  Mo.,  91  U.  8.  [1  0«o]  275 ;  Chy 
Lung  V.  Truman,  92  Jd.  259  ;  Neilson  v.  Gaeza,  2 
Woods  C,  CL  287 ;  Vanderbilt  i).  Adams,  7  (Jow. 
348;  Benedict  v.  Vanderbilt,  25  How.  Pr.  209). 
These  cases,  although  not  involving  a  consideration  of 
the  statute  in  question,  discuss  and  consider  how  far 
the  States  may  go  in  enacting  inspection,  health, 
quarantine,  police  and  harbor  regulations  without  con- 
flicting with  the  Federal  constitution  (see  also  Tink- 
ham  tj.  Tapscott,  UN.  Y.  141;  Vanderbilt  v.  Adams, 
7  Cow.  349;  Benedict  v.  Vanderbilt,  1  liobt.  194;  S.  C,  25 
How.  Pr.  209  ;  Adams  v.  Farmer,  1  E.  D.  Smithy  688 ; 
Mayor,  &c.  v.  Tucker,  1  Daly^  107).  The  authority 
of  the  harbor-masters  has  been  upheld  by  the  courts 
in  several  cases. 

Thus,  in  Adams  v.  Farmer,  supra^  the  ruling  was 
that  the  power  with  which  the  harbor- master  is  invested 
is  a  general  one  "  to  regulate  and  station,"  and  is  not 
confined  or  limited  to  cases  where  other  vessels  require 
more  immediately  to  be  accommodated  in  loading  and 
unloading.  In  Mayor  v.  Tucker  (1  Daly^  107)  the 
ruling  was,  that  the  harbor-masters  of  the  city  of  New 
York  have  full  power  to  station  and  regulate  vessels  in 
the  stream  of  the  North  and  East  rivers,  and  also 
within  the  wharves  of  the  city  of  New  York.  In  Van- 
derbilt V.  Adams,  (7  Cow.  348),  the  ruling  was,  that 
the  statutes  authorizing  the  harbor- masters  to  regulate 
and  station  vessels  in  the  East  and  North  rivers,  ex- 
tends to  wharves  in  the  hands  of  private  owners,  and  is 
not  unconstitutional  as  interfering  with  private  prop- 
erty, but  is  valid  as  a  police  regulation. 

These  cases  came  under  an  earlier  law  than  the  act 
of  1862,  but  it  contained  a  grant  of  authority  to  the 
harbor-masters  similar  to  that  contained  in  the  present 
]aw%  The  point  made  by  the  defendant,  that  the  own- 
ership of  the  pier  in  question  (55)  is  in  the  municipal- 
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ity,  and,  that  the  Department  of  Docks  had  collected 
wharfage  of  the  Schuyler  for  the  use  of  the  pier,  on  the 
ninth  day  of  June,  1878,  and  that,  therefore,  the  har- 
bor-master had  no  control  over  it,  is  untenable.  It  is 
true  that,  by  chapter  137,  of  the  Laws  of  1870,  as 
amended  by  chapter  674,  of  the  Laws,  of  1871,  the 
rights  which  the  city  of  New  York  had  in  the  wharves, 
piers  and  bulkheads  were  conferred  upon  the  Dock 
Department  then  created,  and  such  Department  was 
unauthorized  to  dedicate  any  such  wharves  or  piers  to 
special  kinds  of  commerce  (section  99,  as  amended  by 
section  6,  chap.  074,  Laws  of  1871).  But,  it  is  pro- 
vided in  subdivision  13,  of  section  6,  of  the  same  law : 
"That  the  provisions  of  this  act  relating  to  the  Depart- 
ment of  Docks  .  .  .  shall  not  aflfect  the  powers  of 
the  captain  of  the.port  and  harbor-masters  of  the  port 
of  New  York,  or  those  of  the  port- wardens  of  the  port 
of  New  York,  as  the  sanae  are  now  defined  by  law." 

The  collection  of  wharfage  by  the  Dock  Department 
for  the  use  of  pier  55  on  the  occasion  complained  of, 
and  the  license  from  that  Department  to  land  the 
Schuyler  thereat,  for  the  purpose  of  taking  on  and  let- 
ting off  passengers,  was  subject  to  the  powers  and  law- 
ful orders  of  the  captain  of  the  pore  and  harbor- mas- 
ters, and  it  is  a  mistake  to  sux)pose  that  such  license 
placed  the  Schuyler  and  her  officers  beyond  the  juris- 
diction of  the  captain  of  the  port  and  harbor-masters. 

In  Mason  ^.  Maginn,  harbor-master,  -  the  superior 
court,  special  term,  in  October,  1877,  entertained  a  bill 
for  an  injunction  against  the  defendant  upon  these 
facts :  Mason,  the  plain tiflP^  had  leased  from  the  Dock 
Department  a  pier  at  the  foot  of  West  Tenth  street  for 
a  term  of  years,  and,  ttiiding  that  a  large  number  of 
produce  vessels  were  desirous  of  using  it,  appropriated 
the  pier-  to  that  kind  of  commerce,  when  the  harbor- 
master of  the  district,  fearing  that  such  a  use  would 
interfere  with  the  landing  of  steamers  at  that  pier  and 
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in  the  adjoining  slips,  ordered  the  produce  boats  not  to 
land  there,  and  assigned  them  other  berths.  Mason 
thereupon  filed  his  bill  of  complaint,  setting  forth  the 
facts.  The  injunction  was  refused,  the  court  holding 
that  the  statute  devolving  certain  powers  and  duties 
upon  the  captain  of  the  port  was  in  the  nature  of  a 
constabulary  or  police  regulation ;  that  the  power  of 
the  harbor-master  extended  to  all  vessels  in  port,  as 
well  those  at  tlie  wharves  as  those  in  the  stream  ;  and 
that  the  power  conferred  on  the  dock  commissioners  to 
dedicate  wharves  and  piers  to  special  kinds  of  com- 
merce is  legislative,  and  could  not  be  delegated  ;  and, 
that  a  lessee  has  no  right  to  so  dedicate  a  pier ;  and, 
that,  if  it  were  so  dedicated,  the  power  of  the  harbor- 
master could  still  be  exercised  over  it ;  and,  that  the 
authority  of  the  harbor-master  to  regulate  vessels  in 
their  stations  is  a  discretionary  power  ;  and  that  its  ex- 
ercise cannot  be  questioned,  except  in  the  absence  of 
all  propriety  or  necessity.  So  that,  if  the  license  from 
the  Dock  Department,  under  which  the  Schuyler  as- 
sumed to  land  at  pier  56,  be  even  treated  as  a  dedica- 
tion of  the  pier,  it  would  nevertheless  be  subject  to  the 
jurisdiction  and  lawful  orders  of  the  captain  of  the 
port  and  the  harbor-masters. 

The  defendant  also  contends  that  the  aforesaid  acts 
of  the  legislature  do  not  refer  to  and  comprehend  an 
excursion  eteamer,  liks  the  Schuyler^  and  cites  the 
case  of  Lanftert  z.  Staten  Island  Railroad  Co.  (70 
N.  Y,  104)  to  sustain  such  claim.  In  that  case.  Judge 
Andrews,  in  delivering  the  opinion  of  the  court  (on  p. 
110) says:  ''The  regulation  of  the  harbor-masters,  to 
which  we  are  referred,  does  not,  by  fair  construction, 
having  in  view  the -authority  possessed  by  them  under 
the  act  {L.  1862,  c.  487),  in  pursuance  of  which  the  reg- 
ulations purport  to  have  been  made,  apply  to  small 
boats,  such  as  the  sail-boat  in  question.  The  word 
vessel  is  used  in  the  regulation,  and  in  common  par- 
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lance,  small  row-boats,  or  sail-boats,  are  not  included 
in  this  designation,  and  a  reference  to  the  act  of  1862 
will  show  that  the  powers  conferred  upon  the  harbor- 
masters relate  to  the  control  of  the  wharves  and  piers, 
and  the  regulation  of  vessels  engaged  in  foreign  and 
domestic  commerce,  and  tugs,  barges  and  lighters. 
We  do  not  intend  to  define  the  limit  of  their  powers, 
but  we  are  of  opinion  that  the  -word  vessel^  in  the 
regulation,  cannot  be  construed  in  its  widest  significa- 
tion so  as  to  include  the  small  sail  and  row-boats  which 
throng  the  harbor  of  New  York.  "  The  action  above 
referred  to,  was  brought  to  recover  damages  for  the 
death  of  Charles  Lambert,  plaintiff's  intestate,  alleged 
to  have  been  caused  by  the  defendant's  negligence,  in 
permitting  one  of  their  ferry-boats  the  Middlesex^  to 
run  into,  capsize  and  sink,  a  small  sail-boat,  which  the 
intestate  and  another  person  were  in  at  the  time,  and 
which  sail-boat  was  anchored  at  the  time  of  the  collis- 
ion, at  a  point  off  Governor's  Island.  Upon  the  trial, 
the  defendant's  counsel  requested  the  court  to  charge 
the  jury,  "that  if  they  find  that  the  said  boat  was  an- 
chored in  a  place  prohibited  by  the  regulations  to  be 
used  a^  a  place  of  anchorage,  and  that  its  being  so  an- 
chored contributed  to  the  collision,  thev  must  find  for 
the  defendant,"  and  the  remarks  of  Judge  Andrews 
were  made  with  reference  to  the  non-applicability  to 
small  boats  of  the  harbor- master's  regulation  in  regard 
to  the  anchorage  of  vessels.  It  would  have  reqnired  a 
great  stretch  of  the  imagination  to  have  supposed  that 
these  regulations  applied  to  a  small  sail-boat,  under  the 
circumstances  described.  If  the  sail-boat  had  been  in- 
cumbering one  of  the  city  wharves,  and  had  been  of  suf- 
ficient size  to  endanger  life,  in  consequence  of  the 
nnsuitableness  of  "the  pier  and  its  proximity  to  ferry 
slips,  a  different  question  would  have  been  presented  ; 
for  in  my  judgment  the  police  or  constabulary 
authority  conferred  upon  the  cai^tain  of  the  port  and 
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the  harbor-masters,  to  prevent  overcrowding  and  con- 
fusion and  to  facilitate  eqaal  rightsamong  the  shipping 
interests  of  this  great  commercial  city,  apply  to  all 
clases  of  vessels,  whether  large  or  small  (Adams  v. 
Farmer,  1  M  D.  Smith,  588)  and  that  the  langnage 
employed  in  the  act  is  to  be  accepted  in  its  broadest 
signification  to  advance  the  object  and  purpose  of  the 
legislature  in  passing  it,  and  in  order  to  enable  its 
remedial  provisions  to  be  made  effective. 

The  defendant  also  claims  that  the  Schuyler  does 
not  come  within  the  class  of  vessels  contemplated  by 
the  act  of  1862,  because  it  was  not  engaged  at  the  time 
in  foreign  or  domestic  commerce.  The  act  is  not  con- 
fined to  vessels  so  employed,  but  applies  to  ''all  ships 
and  vessels  :"  this  is  the  language  of  the  act  itself  (see 
L.  1862,  c.  487,  §  37).  The  Schuyler  was,  however,  in 
contemplation  of  law,  ertgaged  in  domestic  commerce 
and  intercourse  at  the  time  (Gibbons  ©.  Ogden,  9  Wheat, 
1;  3  Kent  Comm,  1-21;  Webst  Diet.  tit.  "Com- 
merce;" Worcester  Diet,  same  title).  Under  all  the 
circumstances,  I  decide : 

I.  That  it  was  improper  for  the  Schuyler^  in  conse- 
quence of  her  length  (200  feet),  to  land  at  pier  65,  on 
account  of  its  proximity  to  the  ferry  slips,  and  of  the 
uncertain  and  tricky  eddy  tide  in  the  vicinity,  which 
had  often  forced  the  ferry-boats,  going  in  or  out  of  the 
slip,  down  against  the  upper  side  of  pier  55,  and  made 
them  liable  to  collide  in  case  a  vessel  on  the  end  of 
pier  55  overlapped  the  ferry  slip  as  much  as  the 
Schuyler  did  in  making  her  landings,  which  overlap- 
ping had  on  some  occasions  prevented  the  ferry-boats 
from  running  in  and  out  on  time. 

II.  That  the  pier  assigned  to  the  Schuyler  by  the 
harbor-master  (pier  57)  was  suitable  for  said  vessel,  and 
35  convenient  a  place  to  pier  55  as  it  was  possible  for 
the  harbor-master  to  assign. 

III.  That  the  harbor-master,  in  the  present  case, 
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exercised  his  office  without  malice  or  oppression,  and 
upon  reasonable  grounds  and  probable  cause. 

IV.  That  the  authority  possessed  by  the  captain  of 
the  port  and  harbor- masters,  under  the  act  of  1862,  is 
In  the  nature  of  police  or  constabulary  powers. 

V.  That,  by  law,  it  is  for  them  "to  provide  and  as- 
sign suitable  accommodations  for  all  ships  and  vessels, 
and  to  regulate  them  in  the  stations  they  are  to  occupy 
at  the  wharves  or  in  the  stream." 

VI.  That,  by  law,  it  is  left  to  them  to  determine 
whether  the  pier  a  vessel  proposes  to  use  is  suitable  or 
not,  and,  if  they  find  and  decide  that  it  is  unsuitable, 
they  have  the  power  to  enforce  their  decision,  and, 
whether  such  pier  be  public  or  private  property,  its 
use,  by  such  vessel,  even  with  the  owner's  license,  is 
subject  to  the  ordinary  police  and  constabulary  powers 
of  the  captain  of  the  port  and  harbor-masters.  To  this 
extent  private  interests  must  yield  to  the  public  weal. 

VII.  That,  in  case  the  captain  of  the  port  or  harbor- 
masters prevent  the  use,  by  such  vessel,  of  the  pier  it 
proposes  to  use,  upon  the  ground  that  it  is  unsuitable, 
they  must  provide  and  assign  such  vessel  suitable  ac- 
commodations elsewhere,  and  that,  as  a  proper  exercise 
of  power,  such  acctjmmodations  ought  to  be  as  near  as 
practicable  to  the  pier  first  desired  to  be  used,  and  to 
the  requirements  of  the  vessel,  all  of  which  was  done 
in  the  present  case. 

VII.  That  the  harbor-master's  order,  in  this  case, 
was  a  lawful  exercise  of  power,  and  the  defendant,  by 
his  refusal  to  yield  obedience  thereto,  has  incurred  the 
statutory  penalty  of  $50,  for  which  judgment  is  here- 
by awarded  against  him,  with  costs. 

Foreign  tonnage. 

See  cases  collated  in  Wheeling,  &c.  Co.  v.  City  of  Wheeling  (8 
Reporter,  417)  and  in  Howe  Machine  Co.  v.  Gage  (9  Reporter,  769),  de- 
nying the  right  of  the  State  to  regulate  or  impdsc  duties  upon  foreign 
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toDnage.  The  State  may,  however,  demand  from'  a  vessel  a  list  of  pas- 
sengers, with  iheiriiges,  places  of  birth,  occupations,  &c.,  because  such 
requirenient  is  a  iwlice  regulation  (11  Pet.  108).  Local  regulations  of 
muncipal  authorities  of  a  seaport  city  prescribing  where  a  vessel  may  lie 
in  the  harbor,  how  h>ng  she  may  remain  there,  wlint  light  she  must  show 
at  night,  and  making  other  similar  regulations,  are  not  necessarily  in 
conflict  with  any  law  of  Congress  regulating  commerce,  or  with  the  gen- 
eral admiralty  jurisdiction  conferred  on  the  courts  of  the  United  States, 
and  may  therefore-  be  valid  (The  James  Gray  v.  The  John  Eraser,  21 
How.  U.  8.  184).  Upon  the  subject  generally  see  Abbott's  National 
Digest^  title  **  Commerce." 
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Trial  Term— March,  1882. 

CHESTER  S.  COLE,  as  Captain  of   tot:  Port  of 
New  York,  against  JOHN  KELLY. 

Powers  of  the  Captaiu  and  Harbor-masters  of  the  Port  of  New 

York.— Under  section  7  of  chapter  487  of  the  Laws  of  1862,  the 
harbor-master  acts  quasi  judicially^  and  has  the  power  to  decide 
whether  a  vessel  is  in  good  faith  engaged  in  discharging  its  cargo, 
and  whether  circumstances  require  thatthe  vessel  should  be  assigned 
to  another  berth.  The  questions  must  be  determined  in  a  summary 
manner,  nnd  the  legislature  has  confided  their  determination  to  the 
harbor-master.  A  refusal  to  comply  witli  the  lawful  orders  of  the 
harbor-master  in  the  matters  conSded  to  his  discretion,  subjects 
the  party  so  refusing  to  the  statutory  penalty  of  fifty  dollars. 

Motion  for  new  trial  upon  the  minutes. 

John  D.  Qitincey^  for  the  motion. 

Ooodrich  &  Deady,  opposed. 

McAdam,  J. — Section  7,  of  chapter  487,  of  the  Laws 
of  1862,  provides,  that  '*  Each  harbor-master  shall  have 
power,  within  the  district  assigned  to  him, to  provide  and 
assign  suitable  accommodations  for  all  ships  and  vessels, 
and  regalate  them  in  the  stations  they  are  to  occupy  at 
the  wharves  or  in*  the  stream,  and  to  remove  from  time 
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to  time  such  vessels  as  are  not  employed  in  receiving 
or  discharging  their  cargoes,  to  make  room  for  such 
others  as  require  to  be  more  immediately  accommo- 
dated for  the  purpose  of  receiving  or  discharging  their 
cargoes,  and  shall  have  power  to  determine  as  to  the 
fad  of  their  being  fairly  and  in  good  faith  employed 
in  receiving  or  discharging  their  cargoes,  and  shall 
have  authority  to  determine  how  far;  and  in  what  in- 
stance, it  is  the  duty  of  the  master  and  others  having 
charge  of  ships  or  vessels  to  accommodate  each  other 
in  their  respective  situations.  And  if  any  master  or 
any  person  having  charge  of  any  vessel,  canal-boat, 
barge  or  lighter  shall  refuse  or  neglect  to  move  his 
vessel,  canal-boat,  barge  or  lighter,  when  ordered  to  do 
so  by  the  captain  of  the  port  or  by  a  harbor-master, 
or  shall  resist  or  forcibly  oppose  said  officers  in  the  dis- 
charge of  their  duties,  such  master  or  person  so  refus- 
ing^ neglecting^  resisting  or  opposing,  shall^  for  every 
such  offense,  forfeit  and  pay  the  sum  of  fifty  dollars^ 
to  be  recovered  with  costs  of  suit  by  and  in  the  name  of 
the  captain  of  the  port,  before  any  court  having  cog- 
nizance thereof." 

Under  these  provisions,  the  harbor-master  acts  quasi- 
judicially,  and  his  judgment  is  final  (Benedict  v.  Van- 
derbilt,  1  Robt.  194,  202).  It  is  conceded,  in  this  case, 
that  the  harbor-master  ordered  the  defendant  to  move 
his  vessel,  and  it  is  clear  that,  if  he  did  not  refuse,  he 
certainly  neglected  to  move  it,  and  for  this  neglect  he 
is  liable  for  the  penalty  of  $50.  The  propriety  of  the 
removal  seems  to  be  a  question  confided  to  the  good 
judgment  of  the  harbor-master.  The  nature  of  the  em- 
ployment requires  that  the  determination  of  such  ques- 
tions should  be  summary,  and  the  legislature  has 
clothed  the  harbor-master  with  the  judicial  discretion 
of  determining  whether  certain  vessels  shall  be  re- 
moved, and  whether  they  are  fairly  and  in  good  faith 
engaged  in  receiving  or  discharging  their  cargoes,  so 
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as  to  make  their  removnl  impracticable.  These  ques" 
tions  were  decided  against  the  defendant  by  the  har- 
bor-master, and  for  a  failure  to  obey  his  orders  the 
statute  penalty  attaches.  The  act  of  1869  (c.  277),  au- 
thorizing the  formation  of  the  '*Palton  Market  Fish- 
mongers' Association,"  directs  the  sinking  fund  com- 
missioners to  lease  to  that  association  one-half  of  piers 
22  and  23,  East  river,  and  the  slip  between  the  piers. 
Pursuant  to  tliis  act,  leases  were  made  to  ihe  associa- 
tion, which  expire  May  1, 1883.  The  defendant's  coun- 
sel contends  that  this  act,  and  the  leases  biade  under 
it,  exempt  the  portions  of  said  piers  and  of  said  slip 
covered  by  them  from  the  operation  of  the  act  of  1862, 
supra^  in  regard  to  harbor-masters,  and  therefore  ar- 
gues that  because  the  defendant's  vessel  was  within  the 
limits  of  the  pier  covered  by  the  leases  of  the  Fish- 
mongers' Association,  it  wqs  without  the  jurisdiction 
of  the  harbor-master. 

The  act  of  1869,  supra^  does  not  define  the  kind  or 
class  of  vessels  which  are  to  occupy  the  piers  and  slips 
directed  to  be  leased,  but  declares  that  "such  lease 
shall  be  for  the  benefit  of  all  persons  now  holding 
stands  in  the  said  fish  market."  The  lease  executed 
under  this  act  made  the  portions  of  the  docks  and  slip 
demised  private  docks,  and  the  slip  a  private  slip,  in 
the  same  manner  and  to  the  same  extent  as  if  the  lease 
had  been  given  to  a  private  individual  or  a  corporation 
for  their  individual  use.  But,  notwithstanding  such  a 
lease,  the  statute  in  respect  to  the  harbor-masters  (act 
of  1S62,  supra)  is  valid  as  a  police  regulation;  and  ex- 
tends to  wharves  in  the  hands  of  private  owners  (Van- 
derbilt  v,  Adams,  7  Cow.  349).  The  act  of  1862  con- 
ferred upon  the  harbor-master  constabulary  authority 
to  prevent  overcrowding  and  confusion,  with  the  view 
of  facilitating  the  awarding  of  equal  rights  among  the 
shipping  interests  of  the  city,  and  it  applies  to  all 
classes  of  vessels  (Adams  v,  Parmer,   1  E,  D.  Smith, 


t 

N,  Y.  MARINE  CT.,  Trial  T.,  March,  1882.  403 

Cole  c.  KcDy. 

I...  ■■-  ■ I   — ^— ■ ■ — - — ^~- 

588),  excepting  sail  and  row-boats  (70  N.  T.  104).  I 
have,  therefore,  failed  to  discover  any  thing  in  the  act  of 
1869,  supra^  which  either  expressly,  or  impliedly  re- 
peals the  act  of  1862,  supra^  or  in  any  way  limits  its 
application.  Id  Mason  v.  Maginn  (MS.  opinion),  the 
New  York  superior  eourt,  special  term,  in  October, 
1877,  entertained  a  bill  for  an  injunction  against  the 
harbor-master,  upon  these  facts :  Mason  had  leased 
from  the  Dock  Department  a  pier  at  the  foot  of  West 
Ten^i  street  for  a  term  of  years,  and  appropriated  the 
l)ier  to  the  use  of  produce  vessels,  which  congregated 
there.  The  harbor-master  discovered  that  such  a  use 
of  the  jDier  would  interfere  with  the  landing  of  steamers 
at  that  pier,  and  in  the  adjoining  slips,  and  ordered  the 
produce  boats  not  to  land  there,  and  assigned  them 
other  berths.  Mason  thereupon  filed  his  bill  of  com- 
plaint, setting  forth  the  foregoing  facts.  The  court 
dissolved  the  injunction,  holding  that  the  harbor-master 
was  acting  within  the  authority  of  the  statute,  and  that 
the  exercise  of  his  functions  could  not  be  restrained. 

In  Hecker  z?.  New  York  Balance  Dock  Co.  {24:Barh. 
215),  the  court  held,  that  the  corporation  of  the  city 
of  New  York  may  direct  the  use  of  any  particular 
slip  or  wharf  to  be  appropriated  exclusively  for  any 
particular  craft  or  class  of  vessels,  and  that  the  juris- 
diction of  dock-masters  and  harbor-masters  is  co- 
extensive with  every  legal  and  legitimate  use  of 
the  basins,  .piers  and  wharves.  There  is  nothing  in 
the  case  just  cited,  nor  in  Roosevelt  v,  Godard  (52 
Barb.  533)  to  which  the  defendant's  counsel  has  called 
my  attention,  which  throws  any  light  upon  the  ques- 
tion involved  here.  Woodward,  J.,  in  deciding  Van- 
derbilt  v.  Adams  (7  (7oi^.  348),  said,  "It  seems  to  me 
that  the  power  exercised  iij  this  case  is  essentially  nec- 
essary for  the  purpose  of  protecting  the  rights  of  all 
concerned.  It  is  not,  in  the  legitimate  sense  of  the 
term,  a  violation  of  any  right,  but  the  exercise  of  a 
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power  indispensably  necessary  where  an  extensive 
commerce  is  carried  on.  If  tlie  harbor  is  crowded  with 
vessels  arriving  daily  from  various  parts,  the  power  is 
incident  to  such  a  state  of  things.  Disorder  and  con- 
fusion would  be  the  consequence  if  tliere  was  no  con- 
trol." Regulations  of  this  kind  are  necessary  and  in- 
dispensable in  every  commercial  port  for  the  conven- 
ience*and  safety  of  commerce  (Gray  o.  Frazer,  21  How. 
U.  S.  187).  The  decision  of  the  harbor-master  must 
necessarily  be  prompt  and  arbitrary  in  order  to  meet 
the  exigencies  of  the  occasion.  Without  this  authority 
there  could  be  no  discipline.  The  power  must  be 
lodged  somewhere,  and  the  legislature  has  placed  it 
with  the  harbor-master. 

The  jurisdiction  he  possesses  may  be  likened  to  that 
conferred  upon  health  officers,  whose  decisions  are  re- 
garded as  correct  and  final  (Metropolitan  Board  of 
Health  7),  Heister,  37  JV.  T,  661).  In  Hoef  t  v.  Seaman 
(6  Jones  <6  Spencer^  62)  the  superior  court,  held  that  the 
powers  of  the  harbor-master  were  not  absolute  or  arbi- 
trary, and  that  they  had  no  power  to  order  the  removal 
of  vessels  from  berths  occupied  by  them,  except  to  make 
room  for  such  others  as  require  to  be  immediately  accom- 
modated for  the  purpose  of  receving  and  discharging 
their  cargoes.  Judge  Monell,  who  wrote  the  opinion, 
admits  (on  p.  71)  that  it  is  in  conflict  with  Adams  v. 
Farmer  (1  JE.  D.  StnWi)  where  it  was  held  that  the 
power  was  general  and  not  limited  to  cases  where  other 
vessels  required  to  be  immediately  accommodated  in 
receiving  or  discharging  cargo. 

On  the  occasion  when  the  present  penalty  was  in- 
curred, the  steamer  Adelphi  was  expected  to  make  a 
landing.  The  harbor-master  found  that  the  defendant's 
vessel  was  in  the  way.  A  case  was  presented  for  the 
exercise  of  his  jurisdiction  ;  he  investigated  the  matter, 
decided  that  the  defendant's  vessel  was  in  the  way, 
that  it  was  not  engnged  in  discharging  cargo,  and  or- 
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dered  the  captain  to  move  the  vessel.  He  declined  to 
do  so.  Undnr  these  circumstances,  he  made  himself 
liable  for  the  statutory  penalty  of  fifty  dollars. 

A  verdict  was  directed  in  favor  of  the  plaintiff  for 
this  amount,  and  the  motion  to  set  it  aside  and  for  a 
new  trial  will  be  denied.     No  costs. 


NttD  fiork  marine   €onvt 

Special  Term — Marehf  1879. 

CAROLINE    KEYSER    agai7ist    FREDERICK 

KEYSER. 

Under  the  statutes  of  New  York,  marriage  neither  pays,  transfers  nor 
extinguishes  a  debt  owing  by  the  husband  to  the  wife,  and  the  wife 
may  sue  her  husband  in  a  common  hiw  action  to  recover  back  the 
loan.  An  attachment  in  favor  of  the  wife  against  the  property  of 
the  husband  in  such  an  action  sustained. 

McAdam,  J. — The  plaintiff  (according  to  her  affida- 
vit) loaned  the  defendant,  August  26,  1878,  $300  cash, 
and  in  the  following  month  (September,  1878,  according 
to  the  defendant's  affidavit)  she  intermarried  with  him. 
Under  our  statutes,  the  marriage  neither  paid,  trans- 
ferred nor  extinguished  the  debt,  and  the  wife  is  al- 
lowed to  sue  her  husband,  even  in  a  common  law  ac- 
tion, to  recover  back  the  loan  (Wright  v.  Wright,  64 
]V.  T.  437).  The  defendant  denies  that  the  alleged  loan 
was  ever  made,  but  the  existence  of  the  cause  of  action 
will  be  more  appropriately  passed  upon  at  the  trial.  Jo 
would  be  apticipating  the  final  result,  for  me  to  deter- 
mine now  whether  the  plaintiffs  or  the  defendant's 
story  respecting  the  alleged  loan  is  true.  The  verdict 
of  the  jury  will  determine  the  conflict  concerning  it, 
and  to  this  end  the  defendant  may  have  a  speedy  trial, 
if  he  desires  one,  so  that  the  right  of  action  may  be 
passed  vpon  without  delay. 
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As  to  the  right  to  the  proms ional  remedy  of  attach- 
menty  the  plaintiff  sweara  that  the  defendant  has  prop- 
erty at  113  Hester  street,  that  he  is  about  to  remove 
and  sell  his  place  of  business  with  intent  to  defraud, 
and  that  she  demanded  her  money  on  the  third  of 
March,  1879,  whereupon  the  defendant  said  that  he  had 
no  m^ney,  that  he  was  going  to  sell  his  place,  and  that, 
when  sold,  ^^he  would  clear  ouiy  and  not  show  up 
again^  and  threatened  to  throw  her  out  of  his  placeP 
Tljese  words  from  a  husband  to  a  wife,  have  a  signifi- 
cant force  and  meaning.  She  had  aright  to  know  what 
he  intended  to  do,  and  where  he  intended  to  go,  and 
had  a  right,  at  all  events,  to  expect  that  whatever  an- 
swers her  inquiries  called  forth  would  be  truthful,  and, 
when  the  defendant  told  her  (1)  he  intended  to  sell  out, 
(2)  and  to  clear  out,  "not  to  show  up  again,"  coupled 
with  (8)  the  assertion  that  he  "would  not  pay  her  any 
money,"  and  (4)  hii^  threat  to  throw  her  out  of  his 
l)lace,  the  plaintiff  had  the  right  to  believe,  and  act  on 
the  belief,  that  the  defendant's  intentions  towards  her 
were  neither  honest  nor  friendly,  and  the  facts  pre- 
sented are  sufficient  in  law  to  justify  the  conclusion 
that  the  defendant  intended  to  defraud  her.  The 
plaintiff  has  shown  enough  to  entitle  her  to  the  pro- 
visional remedy  of  attachment,  and  ought,  under  the 
circumstances,  and  notwithstanding  the  defendant's 
denials,  to  have  whatever  security  said  remedy  af- 
fords. The  motion  to  vacate  the  attachment  will  there- 
fore  be  denied. 
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General    Term — December y  1877. 
Alker,  McAdam  and  Sheridak,  J  J. 

THOMAS  NEVINS  affainst  CHARLES  H. 

GARDNER:  • 

Actions  on  deeds  nnd  other  specialties,  inter  partes,  mnst  be  brought 
by,  and  in  the  name  of  a  person  who  is  a  party  to  the  instrument, 
and  a  tliird  person,  a  stranger  to  the  deed,  cannot  sue  thereon. 
In  the  case  of  a  simple  contract,  a  promise  made  for  the  benefit  of 
a  third  person  is  valid,  and  may  be  enforced  by  the  promisee,  if  he 
has  an  interest  in  the  subject  matter  of  tlic  promise. 

Isaac  L.  Miller^  for  plaintiff  and  appellant. 
D.  S,  Riddle^  for  defendant  and  respondent. 

McAdam,  J. — The  plaintiff  sued  upon  a  promissory 
note  in  writing,  made  by  the  defendant,  bearing  date 
December  1, 1876,  whereby  the  said  defendant  promised 
to  pay  to  the  order  of  the  plaintiff  the  sum  of  $297.50, 
for  value  received.    - 

The  answer  alleges  that  the  note  was  given  by  the  de- 
fendant for  interest  due  upon  a  bond  and  mortgage 
owned  by  the  plaintiff,  upon  certain  property  located 
on  what  is  known  as  Orange  Mountain,  New  Jersey. 
The  defendant  then  sets  up  an  agreement  made  between 
the  plaintiff  and  defendant,  whereby  the  defendant 
took  the  Orange  Mountain  property  from  the  plaintiff, 
and  gave  him  in  exchange  for  it  about  eighty-eight  un- 
improved Patei'son  lots.  It  alleges,  that  each  prop- 
erty was  heavily  mortgaged,  and  that  the  defendant 
was  to  assume  and  pay  the  mortgage  and  interest  upon 
the  Orange  Mountain  jjroperty,  while  the  plaintiff  was 
to  assume  and  i)ay  the  mortgages  and  interest  upon  the 
Paterson  lots.  That  the  note  in  suit  was  given  for  in- 
terest due  upon  the  Orange  Mountain  property,  and 
the  defendant  claims  that  in  consequence  of  the  plain- 
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tiflf's  failure  to  pay  the  interest  upon  the  Paterson  lots, 
amounting  to  about  $400,  for  which  the  defendant  re- 
mains liable  on  his  bond,  the  consideration  for  the 
plaintiff's  note  failed,  and  that  the  defendant  should 
be  relieved  from  paying  it,  upon  that  ground  or  that 
the  unpaid  interest  on  the  Paterson  mortgages  ought  to 
be  regarded  as  a  counter-claim  against  the  same. 

The  answer  also  alleges  ihat  the  defendant  executed 
the  conveyance  of  the  Paterson  lots  to  one  Thomas 
Skelly  as  grantee,  at  the  request  and  for  the  benefit  of 
the  plaintiff,  and  that  he  delivered  the  same  to  the  lat- 
ter, who  then  and  there  assured  the  defendant  that  the 
said  mortgages  and  interest  on  said  Paterson  lots  would 
be  taken  care  of  and  ijaid  when  it  became  due,  and  that 
such  assurance  and  promise  constituted  part  of  the 
transaction  of  said  exchange  and  part  of  the  consider- 
ation therefor. 

Upon  the  conclusion  of  the  trial,  the  judge  charged 
the  jury  as  follows  :  "  I  don' t  think  it  necessary  to  say 
a  single  word  to  you  upon  this  case.  The  facts  are  be- 
fore you,  and  you  will  pass  upon  them  accordingly." 

The  facts  proved  by  tlie  defendant  upon  the  trial  con- 
stituted no  defense  whatever  to  the  note  sued  upon,  and 
yet  the  trial  judge  virtually  told  the  jury  they  might 
decide  the  controversy  any  way  they  thought  proper. 

Certain  requests  to  charge  made  by  the  defendant 
were  delivered  as  requested,  while  certain  other  re- 
quests, made  by  the  plaintiflF,  were  each  of  them  denied. 

The  charge  made  at  the  defendant's  request  was  er- 
roneous, while  the  refusal  to  charge  as  rf*quested  by 
the  plaintiff  was  also  erroneous.  The  defendant's  re- 
quests were  improper,  and  the  plaintiff's  correct.  The 
facts,  as  proved  upon  the  trial,  sufficiently  demonstrate 
these  conclusions,  without  requiring  more  specific  ref- 
erence or  reasons.  The  jury  found  for  the  defendant, 
and  a  motion  made  by  the  plaintiff  for  a  new  trial  was 
denied,  and  from  the  judgment  entered  on  the  verdict, 
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and  the  order  denying  the  motion  for  a  new  trial,  the 
plaintiff  appeals. 

Upon  the  trial,  the  contract  for  the  exchange  was 
oflFered  in  evidence.  It  was  in  writing,  under  seal,  ex- 
ecuted by  Thomas  Skelly  of  the  first  part,  and  Charles 
H.  Gardner  (the  defendant)  of  the  second  part. 

The  plaintiff  is  not  a  party  to  it.  The  deeds  called 
for  by  the  contract  were  not  executed  by  or  to  the 
plaintiflF.  He  was  not  a  party  to  either  of  them .  Skelly 
conveyed  the  Orange  Mountain  property  to  the  defend- 
ant, and  the  defendant  conveyed  the  Paterson  lots  to 
Skelly.  The  defendant  by  the  contract  assumed  the 
mortgage  on  the  Orange  Mountain  property,  while 
Skelly  assumed  the  mortgages  on  the  Paterson  lots. 
The  contract  and  deeds  being  in  writing,  under  seal, 
and  the  plaintiff,  being  a  stranger  to  them,  cannot  be 
made  a  party  to  them  now  for  the  purpose  of  making 
the  covenants  or  obligations  of  Skelly,  the  party  of  the 
first  part,  those  of  the  plaintiff  instead. 

Chitty  says :  '  *  In  case  of  deeds  and  other  specialties^ 
inter  paries^  it  is  clear  that  in  general  the  action  must 
be  brought  by  and  in  the  name  of  a  person  who  is  a 
party  to  the  instrument ;  and  that  a  third  person,  a 
stranger  to  the  deed,  cannot  sue  thereon  (Oliitty  on 
Contracts^  11  Am.  ed.  77).  A  person,  who  is  not  a 
party  to  a  deed,  cannot  take  anything  by  it,  unless  it 
be  by  way  of  remainder.  The  grantor  cannot  covenant 
with  a  stranger  to  the  deed.  This  is  an  acknowledged 
rule  of  law  (Hornback  n,  Westbrook,  9  Johns.  75). 

In  Stover  /?.  Gordon,  3  M.  &  8.  322,  Lord  Ellen- 
borough,  Ch.  J.,  said :  "  Where  there  is  such  a  deed,  as 
is  technically  called  a  deed  inter  partes,  that  is,  a  deed 
importing  to  be  between  the  persons  who  are  named  in 
it,  as  executing  the  same,  and  not  as  some  deeds  are, 
general  to  'all  people,'  the  immediate  operation  of 
the  deed  is  to  be  confined  to  those  persons  who  are  par- 
ties to  it ;  no  stranger  to  it  can  take  under  it,  except 
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by  way  of  remainder,  nor  can  any  stranger  sue  upon 
the  covenants  it  contains."  In  a  simple  contract,  a 
promise  made  for  the  benefit  of  a  third  person  is  valid, 
and  may  be  enforced  by  the  promisee  by  action,  if  he 
has  an  interest  in  the  subject  matter  of  the  promise  ; 
but  whefe  the  contract  is  under  seal  and  inter  partes^ 
no  one  but  a  party  to  the  instrument  can  maintain  an 
action  for  breach  of  it  (Spencer  v.  Field,  10  Wend.  88). 
The  same  principle  was  applied  to  the  sale  of  real  es- 
tate (Townsend  v.  Hubbard,  4  Hilly  361).  It  is  clear 
that  the  plaintiff  could  not,  under  the  circumstances, 
have  sued  the  defendant  for  not  performing  his  con- 
tract or  covenants  with  Skelly,  even  if  Skelly  had  been 
his  agent  (cases  before  cited  ;  Union  India  Rubber  Co. 
7).  Tomlinson,  1  E.  D.  Smilh^  364  ;  Clarke's  Lessee  v. 
Courtney,  5  Pet  319 ;  Briggs  v.  Partridge,  64  N,  Y. 
364  ;  Dean  v.  Raesler,  1  Hilt,  420),  and  the  converse  of 
this  proposition  is  equally  true,  i,  e.,  that  the  defendant 
could  maintain  no  action  against  the  plaintiff,  under 
the  circumstances,  even  if  Skelly  had  been  his  agent. 
The  general  rule  is  declared  by  SfiAW,  Ch.  J.,  in  Hunt- 
ington V,  Knox  (7  Cus7i.  374) :  ^'  Where  a  contract  is 
made  by  deed  under  tseal,  on  technical  grounds,  no  one 
but  a  party  to  the  deed  is  liable  to  be  sued  upon  it, 
and,  therefore,  if  made  b}'  an  attorney  or  agent,  it 
must  be  in  the  name  of  the  principal,  in  order  that  he 
may  be  a  party,  because  otherwise  he  is  not  bound 
by  it." 

In  Dean  v.  Raesler  (1  Hilt.  420,  supra),  it  was  held 
that  a  sealed  instrument  or  lease,  signed  by  an  agent 
in  his  own  name,  describing  himself  as  "agent"  of  the 
owner  of  the  premises,  does  not  bind  the  owner,  and 
'that  a  special  agreement  under  seal,  executed  by  an 
agent,  must  appear  on  its  face,  to  be  the  contract  of  the 
juincipal,  or  the  principal  will  not  be  bound. 

Briggs  0.  Partridge  (64iV\  Y.  357,  sujyra)!^  a  direct 
authority  against  the  right  of  the  defendant  to  make 
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the  plaintiflf  a  party  to  Skelly's  contract,  deeds  or  cov- 
enants. 

The  common  pleas  held  in  The  Union  India  Rubber 
Co.  V.  Tomlinson(l  JB.  D.  8/nith,  364,  supra)  that  if  the 
instrnment  be  under  seal,  and  the  obligee  be  named 
therein,  its  tenns  are  conclusive,  and  that  it  will  be  pre- 
sumed that  the  obligor  intended  to  render  himself  lia- 
ble to  no  other  person. 

Applying  these  rules  to  the  present  case  it  is  clear 
that  Skellv  is  the  only  one  answerable  to  the  defendant 
for  the  covenants  contained  in  the  contract  or  deeds 
executed  between  them,  and  that  any  x>romise  by  the 
plaintiff  to  be  answerable  for  the  default  or  misc:irriage 
in  any  of  the  covenants  upon  the  part  of  Skelly,  was  a 
promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another  primarily  liable  and  was  in  its  nature 
collateral,  and  therefore  void,  not  being  contained  in  a 
writing  ^signed  by  the  plaintiff  as  the  party,  to  be 
charged  (3  B,  8.  5  ed.  p.  221 ,  §  2 ;  Mallory  v.  Gillett,  21  J\\ 
Y.  413 ;  Pfeiffer  v,  Adler,  37  Id,  164  ;  Brown  v,  Weber, 
38  Id,  187  ;  Duffy  v,  VVunsch,  42  Id.  243).  A  good  con- 
sideration alone  will  not  suflSce,  the  statute  requires  that 
the  promise  shall  be  in  writing  {lb.).  The  only  writing 
subscribed  by  the  plaintiff  is  a  limited  guaranty  ex- 
acted by  the  defendant  that  there  were  no  judgments 
against  Skelly.  Bxpressum  facit  cessare  taciturn. 
The  defendant  gave  the  note  in  suit,  to  the  plaintiff  in 
payment  of  interest  upon  the  mortgage  he  he^M,  upon 
the  Orange  Mountain  property.  The  defendant  in  the 
contract  with  Skelly  assumed  and  agreed  to  pay  the 
mortgage  and  interest.  The  defendant  discharged  the 
obligation  pro  tanto  when  he  gave  the  note.  It  was  a 
valid  obligation  in  the  hands  of  the  plaintiff,  and  it 
ought  to  have  been  paid.  There  was  no  legal  defense 
to  it,  and  the  trial  justice,  instead  of  allowing  the  jury 
to  render  any  verdict  they  pleased,  ought  to  have  told 
the  jury  that  there  was  no  defense,  and  ought  to  have 


412  CITY  COURT  REPORTS. 

Kevins  tJ.  Gardner. 

directed  a  verdict  for  the  plaintiff.  Another  suggestive 
feature  in  the  case  is  that  the  defendant  was  not  legally 
damnified  by  the  breach  complained  of.  He  paid 
nothing,  and  the  fear  that  he  might  subsequently  be 
called  upon  to  pay  $400  interest  upon  the  mortgage 
covering  the  Paterson  lots,  gave  him  no  cause  of  action 
on  which  he  might  maintain  suit  against  any  one,  not 
even  Skelly.  Skelly  merely  assumed  the  mortgage. 
This  in  its  most  liberal  construction  to  the  defendant 
must  be  regarded  as  an  agreement  to  indemnify  and 
save  harmless  the  defendant  from  the  mortgage  in  ques- 
tion, rather  than  an  agreement  to  pay  at  any  particular 
time.  The  word  "payment"  is  not  used,  nor  is  any 
time  of  payment  specified.  Treating  it,  therefore, 
merely  as  ari  agreement  to  indemnify  and  save  harmless, 
and  not  as  an  absolute  agreement  to  pay  at  a  specified 
time,  the  defendant  was  bound  to  prove  actual  damage, 
and  consequently  non  damnificatus  is  a  good  answer 
and  plea  (Redtield  v.  Haight,  27  Conn.  81).  The  rule 
in  such  case  is  that  the  actual  loss  must  precede  or 
create  the  right  of  action.  This  was  early  held  by  Lord 
Mansfield,  in  regard  to  a  surety  in  a  bond;  "till 
damnified, "  said  his  Lordship,  which  he  could  not 
be  till  he  had  been  called  upon  and  had  paid,  he 
could  not  bring  an  action  (Taylor  v.  Mills,  Gowp, 
525 ;  and  see  Paul  ©.  Jones,  1  T,  R.  597 ;  Powell 
0.  Smith,  8  Johns.  249  ;  Rodman  ^?.  Hedden,  10  Wend. 
498). 

The  theory  strongly  urged  by  the  respondent  (the 
defendant)  on  the  argument,  and  in  his  printed  points, 
that  the  agreement  proved  was  a  tripartite  contract, 
in  writing  as  between  Skelly  and  the  defendant,  and 
oral  as  between  the  plaintiff  and  defendant,  is  without 
legal  force  or  merit,  for  the  reasons  which  have  been 
stated. 

.    The  case  was  not  tried  according  to  any  of  the  rules 
laid  down  in  the  cases  cited. 
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It  follows,  therefore,  that  the  judgment  and  order 
appealed  from  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event. 

Alker  and  Sheridan,  JJ.,  concurred. 

No  farther  appeal  was  taken.     See  7  Abb.  N.  0,  X\  8  Id.  218;  7 
Beporter^  408. 


Dl'tto   Sork  itlartnt  tfosrt. 

General  Term — Marcft,  1878. 
McAdam,  Goepf  and  Shebidan,  JJ. 

WALTER  S.  STARR,  kt  al.,  Plaintiffs  and  Re- 
spondents,   against    KENNETH  M.  MURCHI- 
SON,  ET  AL.,  Defendants  and  Appellants. 

An  unconditional  promise  in  writing  to  accept  a  draft  made  before  it 
is  drawn  is  deemed  an  acceptance  under  the  statute  (1  Sdm.  R.  8. 
722,  §8)  in  favor  of  a  person  receiving  the  bill  for  a  valuable  con- 
sideration on  the  faitii  of  such  promise. 

McAdam,  J. — The  unconditional  promise  of  the  de- 
fendants to  accept  the  draft  set  oat  in  the  complaint 
before  it  was  drawn  must  be  deemed  an  acceptance 
thereof,  under  the  statute  {Edm.  H.  S.  722,  §  8)  in  favor 
of  the  plaintiffs,  provided  they  received  the  bill  for  a 
valuable  consideration,  and  the  evidence  sufficiently 
proves  this  fact.  The  defendants  could  not  lawfully 
revoke  their  written  promise,  amounting,  as  it  does,  to 
an  acceptance,  after  the  plaintiffs  had  parted  with  their 
property  on  the  faith  of  it. 

The  written  promise  to  accept  was  made  on  October 
20,  1875,  upon  the  understanding  that  the  goods  were 
to  be  shipped  to  Tyree  &  Armington,  and  they  were  so 
shipped  on  the  same  day.  Tyree  &  Armington  did  not 
remit  to  the  plaintiffs  the  promised  draft  untilJanuary 
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27,  1876,  when  the  plaintiffs  immediately  sent  it  on  to 
the  defendants  for  formal  acceptance. 

The  defendants  refused  to  accept  the  draft,  and 
at  maturity  refused  to  pay  it,  whereupon  the  plaint- 
iffs brought  the  present  action  under  the  statute  upon 
the  defendants'  written  promise  to  accept. 

The  defendants  contend  that  they  are  not  liable  on 
their  promise,  because  tlie  draft  was  not  sent  on  for 
formal  acceptance  within  a  reasonable  time  after  their 
written  promise  was  made.  Having  made  the  promise 
in  writing  to  accept  the  draft,  and  having  thereby  in- 
duced the  plaintiffs  to  part  with  their  property  on  the 
faith  thereof,  the  defendant's  liability  became  so  fixed 
that  it  was  not  discharged  by  the  delay  in  sending 
the  draft  on  for  more  formal  acceptance.  Even  if  this 
question  be  regarded  as  a  material  one,  it  cannot  be 
said  that  the  plaintiffs  unreasonably  neglected  to  send 
on  the  draft ;  the  i)lain tiffs  could  not  very  well  send 
it  on  for  acceptance  or  payment  until  they  first  received 
it  from  Tyree  &  Armington,  the  drawers,  and  whether 
unreasonable  delay  is  to  be  imputed  to  the  plaintiffs 
depends  upon  circumstances,  which  made  that  question 
one  of  fact,  upon  which  the  trial  judge,  by  his  judg- 
ment, must  have  found  against  the  defendants. 

The  case  was  fairly  tried,  and  no  sufficient  reason  has 
been  made  to  appear  why  there  should  be  another  trial 
(Johnson  v.  Clark,  39  iV:  Y.  218  ;  3 Kent  Com.  0  ed.  84; 
Molson's  Bank  v,  Howard,  40  Supei'ior  CL  1/5 ;  Central 
Savings  Bank  v,  Richards,  109  Mass.  413  ;  Merchants' 
Ex.  Nat.  Bank  v.  Cardozo,  35  Superior  CL  162  ;  Barney 
1).  VVorthington,  37  N.  Y.  116 ;  Bank  of  Michigan  v. 
Ely,  17  Wend.  513  ;  Ulster  Co.  Bank  v.  McFarlan,  6 
Hill,  432  ;  1  Parsons  on  Bills,  293, 294  ;  Ontario  Bank 
V.  Worthington,  12  Wend.  593;  Grreele  v.  Barker,  6 
Wend.  414  ;  Burns  v.  Rowland,  40  Barb.  368  ;  Blakis- 
ton  V.  Dudley,  5  Buer,  376  ;  N.  Y.  &  Virginia  Bank  v. 
Gibson,  Id.  683). 
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The  judgment  appealed  from  must  be  affirmed  with 
costs. 

GoEPP  and  Sheridan,  JJ.,  concurred. 

This  judgment  was  affirmed  by  the  Kew  York  commoa  pleas, 
general  term. 


IStm  ijoric  fHarine    (Eouvt. 

General  Term—April,  1878. 
Shea,  McAdam  and  Goepp,  JJ. 

HENRY  ELI  AS  and  JOHN  F.   BETZ,    Plaintiffs 
AND   Respondents,   against  LOUIS  SAHM,   De- 

FENDAIST   AND   APPELLANT. 

Where  a  defendant  is  sued  for  brokerage,  and  pays  the  amount  of  the 
commissions  into  court,  and  interpleads  two  rival  claimants  for  the 
fund,  the  question  to  be  determined  between  such  claimants  is 
which  of  the  two  is  entitled  to  the  fund.  Whether  the  agreement 
under  which  the  plaintiff  became  inlitled  to  the  commissions  be 
open  to  the  objection  of  illegality  or  inmoralily,  is  one  which  the 
party  paying  the  fund  into  court  alone  can  raise,  because,  if  such  a 
transaction  injures  any  one,  it  is  the  person  paying  the  money;  and 
where  such  person  docs  not  complain,  but  waives  such  defense 
by  admitting  his  liability,  and  paying  the  amount  of  the  claim 
into  court  to  be  con  tinted  for  by  the  parties  to  the  record,  and  the 
question  of  illegality  as  between  the  plaintiff  and  his  employer 
may  be  considered  out  of  the  case. 

McAdam,  J. — The  plaintiffs  and  the  defendant 
herein  claimed  $378.75  for  commissions  from  the  George 
P.  Blake  Manufacturing  Company,  a  corporation  doing 
business  under  that  name. 

The  plaintiffs  thereupon  sued  the  Blake  Manufac- 
turing Company,  and  the  company,  upon  paying  the 
amount  claimed  into  court,  was  discharged  as  a  party 
from  the  record  on  an  application  for  interpleader, 
under  the  Code,  upon  the  ground  that  while  the  com- 
pany owed  the  commissions,  it  was  unable  to  deter- 
mine whether  the  plaintiffs  or  Louis  Sahm  were  enti- 
tled to  them,  and  Sahm  was  substituted  as  defend- 
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ant  in  the  company's  place.  The  action  thenceforth 
proceeded  between  Elias  &  Betz  as  plaintiffs  on  the 
one  hand,  and  Sahra  as  defendant  upon  the  other, 
to  determine,  tbat  which  became  the  real  issue  in  the 
matter,  i.  e.,  which  of  the  rival  claimants,  plaintiffs 
or  defendant,  were  really  entitled  to  the  commissions. 
That  the  company  owed  the  commissions  to  one  or  the 
other  of  these  claimants  was  settled  when  the  com- 
pany admitted  the  fact,  paid  the  money  into  court 
and  asked  to  be  discharged  from  the  record. 

The  main  question  litigated  upon  the  trial, — i,  e^, 
whether  the  plnintifTs  or  Sahm  were  entitled  to  the 
commissions, — turned  upon  disputed  questions  of  fact, 
which  were  settled  by  the  verdict  of  the  jury  in  the 
plaintiffs'  favor.  We  do  not  propose  to  rehearse  the  de- 
tails of  this  mixed  transaction,  as  they  appear  in  tl^e 
evidence,  it  is  sufficient  to  refer  to  the  same  as  printed 
in  the  case,  and  to  say  that  the  transaction,  as  therein 
described  by  plaintiffs'  witnesses,  entitled  them,  in 
law,  to  the  commissions,  and  that  this  evidence  must, 
in  view  of  the  finding  of  the  jury,  be  taken  as  true,  and 
as  determining  the  rights  of  the  rival  claimants  to 
the  fund  in  court. 

Whether  the  agreement  under  Avhich  the  plaintiffs 
became  entitled  to  the  commissions  be  open  to  the  ob- 
jection of  illegality  or  immorality,  raised  upon  the  ar- 
gument, is  one  which  the  Blake  Manufacturing  Com- 
pany alone  could  raise,  because,  if  the  transaction  in- 
jured any  one,  it  was  that  cori>oration,  and  it  does  not 
complain  of  the  injury,  on  the  contrary,  has  expressly 
waived  it  by  admitting  its  liability,  and  by  paying  the 
amount  claimed  into  court  to  be  contested  for  by  the 
present  parties  to  the  record  ;  so  that  question  may  be 
considered  out  of  the  case.  (For  illustrations  of  the 
rule,  see  Bigelow  on  Torts^  161,  3-46 ;  Marshall  x.  Joy, 
17  \L  646  ;  Gordon  v,  Jeffery,  2  Leigh,  410  ;  Hutchins 
T?.  Hutchins,  7  Hill,  104 ;  Leffer  v,  Nuttman,  35  Ifid. 
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884 ;  Harshman  v.  Payson,  16  Id.  612 ;  Burge  Surety- 
ship^ 218 ;  Comstock  v.  Am^s,  1  Abb,  Ct.  App,  411 ;  S. 
CJ.,  3  Keyes^  367.)  Besides,  a  transaction  impeachable 
for  fraud  may  become  unimpeachable  by  a  subsequent 
latilicntion,  confirmation  or  release  bj'  the  person  de- 
f  i-auded  (Pearsall  v.  Chapin,  44  Penn.  SL  9  ;  Parsons  v. 
Hughes,  0  Palffe,  591 ;  Adams  ^?.  Sage,  28  JV,  Y.  103). 

.  We  liave  found  nothing  in  the  exceptions  which 
requires  a  new  trial.  The  facts  found  establish  the 
plaintiffs'  right  of  recovery,  and  the  judgment  entered 
upon  the  verdict  must  be  affirmed,  with  costs. 

Affirmed  by  the  New  York  common  pleas,  general  term. 


UStm  gork  fHarine  dotirt.. 

7'i-iitl  Term — January,  1881. 

DAYTON  agairist  HAYES. 

Master  and  Servant. — Dischargee  of  Employee.^-If  a  servant,  with- 
out the  consent  of  hiy  mastur,  engage  in  any  employment  or  business, 
for  himself  or  anolhor,  which  may  tend  to  injure  his  master's  trade 
or  business,  he  may  lawfully  be  discharged  before  the  expiration  of 
the  agreed  term  of  service.  No  man  shall  be  allowed  to  have  aQ 
interest  against  his  duty. 

ClIAUGE  TO  THE  JURY. 

Judge  McAdam,  after  detailing  the  facts  and  the 
issues  to  be  tried,  referring  to  the  relation  of  master 
and  servant,  sind : 

"The  law  exacts  from  an  employee  or  agent,  his 
skill  in  and  fidelity  to  tlie  interest  and  prosperity  of 
his  employer,  and  will  not  permit  the  employee  to  have 
any  adverse  interest  nor  allow  him  to  engage  in  any 
rival  employment/' 

The  court,  after  referring  to  the  case  of  Dieringer  v, 
Meyer,  42  Wise.  312,  as  containing  the  rule  of  law  ap- 
plicable, continued : 

Vol.  I.— 27 
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'*It  is  well  settled  that  if  a  servant,  without  the 
consent  of  his  master,  engage  in  any  employment  or 
business  for  himself  or  another,  which  may  tend  to 
injure  his  master's  trade  or  business,  he  may  lawfully 
be  discha^/ged  before  the  expiration  of  the  agreed  term 
of  service.  This  is  so  because  it  is  the  duty  of  the 
servant,  not  only  to  give  his  time  and  attention  to  his 
master's  business,  but,  by  all  lawful  means  at  his  com- 
mand, to  j)roteot  and  advance  his  master's  interests. 
But  when  the  servant  engages  in  a  business  which 
brings  him  in  direct  competition  with  his  master,  the 
tendency  is  to  injure  or  endanger,  not  to  protect  and 
l^romote,  the  interests  of  the  latter.  It  was  said  by 
Lord  Ellenborough,  in  a  discussion  of  this  subject  in 
Thompson  v.  Havelock,  1  Cam/ph,  527,  that  'no  man 
shall  be  allowed  to  have  an  interest  against  his  duty.' 
Manifestly,  when  a  servant  becomes  engaged  in  a  busi- 
ness which  necessarily  renders  him  a  competitor  and 
rival  of  his  master,  no  matter  how  much  or  how  little 
time  and  attention  he  devotes  to  it,  he  has  an  interest 
r.i^ainst  his  dutv.  It  would  be  monstrous  to  hold  that 
the  master  is  bound  to  retain  the  servant  in  his  employ- 
ment after  he  has  thus  voluntarily  put  himself  in  an 
attitude  hostile  to  his  master's  interests. 

**The  fact  may  be,  in  certain  cases,  that,  notwith- 
standing the  servant  has  engaged  in  a  rival  business, 
still  he  has  given  his  whole  time  and  attention  to  the 
business  of  his  master.  But  the  existence  of  that  fact 
will  not  take  a  case  out  of  the  rule  above  stated,  for 
the  reason  that  the  servant  would  yet  have  an  interest 
against  his  duty." 

After  submitting  the  propositions  upon  which  the 
jury  were  to  pass,  they  retired  and  found  a  verdict  for 
the  defendant. 

No  nppeal  was  taken. 

Upon  the  point  invoU'ed,  see  also  Htory  on  AgeTicy^  §  334;  40  Mich. 
375;  19  Alb,  L.  J.  406;  63  JV.  T.  97;  25  Id.  293;  22  Id,  347;  113 
Masg.  133;  9  L.  li.  480;  41  Wiae.  311. 


N.  Y.  MARINE  CT.,  Trial  T.,  April,  1881.  419 

Waroer  v.  Rector,  &c.  of  the  Holy  Church. 


Ncto   IJork    iMarine    fioitrt    ' 

7'rial    Term— April,    1881. 

WARNER  V,  THE  RECTOR'AND  TRUSTEES  OP 

THE  HOLY  CHURCH. 

Master  and  Servant.  Dutj  of  Employee. — The  plaintiff  was  em- 
ployed to  sing  ft  bivse  or  baritone  part  in  tlie  choir  of  tlie  defend- 
•  ant's  church.  Tlie  defendants  directed  him  to  take  a  subordinate 
part,  which  he  refused  to  do.  He  was  thereupon  discharged  before 
the  expiration  of  the  term  of  service.  Held,  that  the  discharge  was 
iilegai. 

Charge  to  the  jury. 

Judge  McAdam  charged  the  jury  as  follows: 
''The  plaintiff  sues  to  recover  $320  damages  for  an 
alleged  breach  of  contract.  It  is  conceded  that  the 
plaintiff  was  employed  to  sing  in  the  choir  of  the  de- 
fendant's church,  at  a  yearly  salary  of  $350,  payable 
monthly,  and  that  the  plaintiff  entered  upon  his  duties 
under  this  contract.  The  parties  differ  however  as  to 
the  terms  and  conditions  of  the  hiring.  The  jJaintiff 
clainis  that  the  contract  was  unconditional  for  one  year 
from  January  1,  1880,  and  that  he  was  engaged  to  sing 
a  'base'  or  'baritone'  part.  That  he  was  at  all  times 
able,  ready  and  willing  to  perform  this  contract,  but  that 
the  defendant  declined  to  receive  his  services  unless  he 
consented  to  sing  in  a  subordinate  part,  which  he  re- 
fused to  do.  That  he  had  no  other  employment  dur- 
ing the  term,  and  that  in  consequence,  he  has  suffered 
damages  to  the  amount  of  $3*20,  for  which  he  demands 
judgment  against  the  defendant.  If  you  believe  this 
evidence,  the  plaintiff  is  entitled  to  the  verdict  which 
he  claims.  The  defendant,  on  the  other  hand,  claims, 
that  the  hiring  was  conditional ;  that  if  the  plainftff  be- 
came dissatisfied  with  the  defendant,  or  the  defendant 
with  him,  either  might  terminate  the  engagment  on 
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giving  one  month's  notice  to  the  other.  That  the  de- 
fendant became  dissatisfied  with  the  plaintiff  and 
thereupon  gave  him  the  required  notice,  and  in  that 
way  terminated  the  contract.  If  you  believe  this  ve.i- 
sion  of  the  contract,  and  find  that  the  plaintiff  was 
paid  for  the  services  actually  rendered,  you  will  find  a 
verdict  in  favor  of  the  defendant. 

"If  you  accept  the  plaintiff's  theory  of  the  con- 
tract as  correct,  a  question  of  law  presents  itself  upon 
which  I  am  obliged  to  instruct  you. 

*'If  you  find  that  the  plaintiff  was  specially  em- 
ployed to  sing  a  'base'  or  'baritone'  i)art,  the  de- 
fendant had  no  right  to  assign  him,  against  his  will,  to 
any  inferior  part  If,  however,  he  was  employed  to 
assist  in  the  choir  generally,  he  was  bound  to-take  any 
part  to  which  he  was  assigned,  and  was  competent  to 
fill.  If  the  plaintiff  was  employed  in  this  general  way, 
and  refused  to  comply  with  these  reasonable  require- 
ments, he  cannot  recover.  But  if  he  was  specially  em- 
ployed to  sing  a  'base'  or  'baritone'  part,  he  was 
under  no  obligation  to  take  any  other.  To  practically 
explain  what  I  mean,  I  will  give  you  an  illustration. 
If  Levy,  the  celebrated  cornetist,  were  employed  to 
play  the  'cornet'  at  the  opera,  his  employer  could 
not  change  the  contract,  against  his  will,  by  assigning 
him  to  play  the  'big  dram.'  Mr.  Levy  might  be 
admirably  qualified  for  this  service,  and  mi^ht  perform 
it  to  the  edification  of  every  one  present,  but  he  could 
not  be  required  to  perform  this  service  against  his  will. 
The  case  put  may  be  an  extreme  one,  but  it  is  only 
used  to  illustrate  the  proposition  I  am  endeavoring  to 
state.  You  will  apply  the  illustration  as  far  as  is  neces- 
sary to  make  my  remarks  clear.  You  will  take  this 
case  and  deal  with  it  carefully  and  conscientiously, 
The\)arties  and  witnesses  are  respectable,  and  all  are 
undoubtedly  honest  in  their  convictions  respecting  th« 
facts  in  dispute,  but  some  of  them  must,  in  the  nature 
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of  things,  be  incorrect  in  their  present  recollection  of 
the  facts  ;  you  will  by  your  verdict  settle  the  dispute 
which  differences  of  recollection  rather  than  litigious 
motives  have  occasioned." 

The  jury  found  in  favor  of  the  plaintiff,  for.  the 
entire  balance  of  the  salary  remaining  unpaid. 

No  appeal  was  taken. 

The  master  cannot  lawfully  require  his  servant  to  labor  at  any 
other  business  than  that  for  which  he  was  employed;  and  a  servant, 
hired  for  a  special  service,  may  refuse  to  labor  at  ^another  and  different 
business  witiiout  incurring  the  penalties  of  insubordination.  Thus, 
where  a  theatrical  manager  employed  a  dajiseuse  as  premier  second 
danseuse,  it  was  held  that  he  could  not  require  her  to  appear  in  any 
dance  tiiat  did  not  enter  into  that  employ  according  to  the  terms  of 
the  contract,  or  the  usages  of  theaters;  and  having  dismissed  her  be- 
cause she  refused  to  dance  a  parlor  dunce,  in  parlor  dress,  with  the 
figurantes  of  the  theater,  it  was  iicld  tiiat  he  was  liable  to  her  for  her 
unexpired  salary  (Baron  v.  Placide,  7  La,  Ann,  229;  and  for  the  rule 
and  the  exceptions  to  it  see  Woody  Master  <&  Servant^  §  89,  e;t  seq,). 


JStm  Dork  Max'xnt  (Eottrt. 

Trial  Term— February,  1882. 

WHITE  V.  POLHAMUS. 

The  defendant,  upon  receiving  his  appointment  as  the  attorney  of  a 
telegraph  company,  agreed  that  if  the  plaintiff,  who  is  also  an 
attorney,  would  assist  him  in  the  litigations  pending  against  the 
company,  h**.  would  by  way  of  recompense  divide  the  salary  of  the 
office.  Held,  that  as  between  the  parties  the  agreement  was  valid, 
and  tliat  it  neither  offends  public  policy  nor  good  morals. 

McAdam,  J. — The  defendant  was  appointed  the  at- 
torney of  a  telegraph  company,  at  the  yearly  salary  of 
83,000,  payable  monthly  ;  and,  upon  receiving  his  ap- 
pointment, agreed  that  if  the  plaintiff,  who  is  also  an 
attorney,  would  assist  him  in  the  litigations  pending 
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against  the  company  he  would,  by  way  of  recompense, 
divide  the  salary  of  the  office.  As  between  the  partiel, 
plaintiff  and  defendant,  the  agreement  was  valid;  it 
neither  offends  i^ublic  policy  nor  good  morals,  and  is 
practically  a  sub-contract  of  employment  at  $125 
a  month,  or,  in  other  words,  it  is  an  agreement  for  the 
division  of  labor  and  of  pay,  a  mode  not  unfreqnently 
adopted  in  large  enterprises  requiring  the  attention  of 
more  than  one  person.  The  sub-contract^  like  the  origi- 
nal, was  continuous  in  its  nature,  and  remained  in  force 
until  terminated  by  some  express  affirmative  act  of  a 
positive  character,  amounting  in  law  to  a  dismissal 
from  the  service  ;  and  the  onus  of  establishing  a  legal 
discharge  was  upon  the  defendant. 

The  present  action  is  to  recover  the  salary  for  Jan- 
uary, 1875.  The  plaintiff  performed  services  during 
that  month,  and  there  is  no  evidence  proving  a  legal 
discharge  prior  to  that  time.  The  contention  that  the 
sub-contract  terminated  December  31,  1874,  is  not  war- 
ranted by  the  proofs,  construed  in  the  light  of  all  the 
circumstances.  The  claim  that  office  expenses  were  to 
be  deducted,  and  the  net  sum  only  divided,  is  not  sus- 
tained by  the  acts  of  the  parties,  which  place  a  differ- 
ent construction  upon  the  agreement.  Each  party,  it 
seems,  paid  his  own  office  expenses  and  had  other 
business.  Upon  the  whole  case  as  presented,  the 
plaintiff  is  entitled  to  judgment  for  $125,  with  interest 
from  February  1,  1875,  and  costs. 

Judgment  accordingly. 

Ho  appeal  was  taken. 


N.  Y.  MARINE  CT.,  Tuial  T.,  Feb.  1882.    423 

McCallum  e.  Orossmau. 

WM>    -"■ 1 -  ■-■__ ^ 

JStw   llork   iHarine    dotirt. 

Trial  Tenn— February,  1882. 

McCALLUM  V.  GROSSMAN. 

The  defendant  executed  an  instrument,  whereby  he  agreed  that  if 
the  plaintitf  withdrew  from  u  contemplated  purchase  of  goods, 
waived  his  opportunity  and  did  not  buy  tliem,  that  he.  t lie  de- 
fendant, would  in  case  lie  bought  them,  pny  the  plaintiil  $75. 
Held,  that  it  was  a  valid  contract,  and  that  the  rule  making  void 
agreements  not  to  compete  at  a  public  sale  had  no  application. 

McAdam,  J. — The  defendant  executed  an  instru- 
ment, whereby  he  agreed  that  if  the  plaintiff  withdrew 
from  a  contemplated  purchase  of  goods  at  No.  57  Mur- 
ray street,  waived  his  opportunity  and  did  not  buy 
them,  the  latter  would,  in  case  he  bought  them,  pay 
the  plaintiff  $75.  The  plaintiff,  in  fulfillment  of  this 
agreement,  withdrew  from  the  purchase,  and  the  de- 
fendant succeeded  in  bujang  the  property.  The  jury 
found  that  all  the  conditions  of  the  agreement  neces- 
sary to  charge  the  defendant  were  performed,  and  the 
court  held  that  the  contract  was  valid.  The  jury 
having  found  for  the  plaintiff,  the  defendant  moves  for 
a  new  trial  on  the  ground  of  error  in  holding  the  con- 
tract legal.  Such  an  agreement  not  to  compete  at 
public  sale  by  auction  would  no  doubt  have  been  void 
(6  Jo/ms,  194  ;  13  Id,  113 ;  5  Lans.  355 ;  3  JV.  Y.  129), 
upon  the  ground  that  it  tended  to  injuriously  affect 
the  character  and  value  of  sales  at  auction,  which  de- 
pend upon  competition  for  success. 

But  the  contract  in  question  concerns  a  private  sale. 
The  distinction  between  the  two  is  obvious.  The 
avowed  purpose  of  a  public  sale  is  to  knock  the  prop- 
erty down  to  the  highest  bidder,  whether  the  sum 
realized  be  satisfactory  to  those  interested  or  not, 
whereas  at  a  private  sale  the  person  interested  is  the 
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sole  judge  whether  he  will  sell  at  all,  when  he  will  sell, 
to  whom,  at  wl)at  price,  and  on  what  terras.  If  he 
and  the  purchaser  agree  upon  the  price  and  terms^  there 
is  no  one  left  who  has  the  legal  right  to  complain. 
But  a  combination  to  prevent  competition  at  a  forced 
public  sale  by  auction  might  have  the  pernicious  effect 
of  preventing  a  successful  result  thereto,  and  might 
bring  financial  ruin  and  disaster  upon  innocent  in- 
terested j)ersons  who  had  neither  the  power  to  j)revent 
the  sale  nor  defeat  the  scheme  by  which  its  legitimate 
results  were  diminished.  Such  a  combination  would 
operate  as  a  fraud  upon  them.  The  present  contract 
is  free  from  this  far-reaching  fraudulent  element.  It  is 
a  business  contract  which  neither  offends  public  policy 
nor  good  morals.  It  was  founded  upon  a  good  consid- 
eration,— /.  e.,  the  withdrawal  of  the  plaintiff  from  his 
contemplated  purchase  and  the  waiver  of  his  right  to 
make  it,  in  consequence  of  which  the  defendant,  hav- 
ing no  rival  or  competitor,  succeeded  in  securing  the 
prize  he  coveted.  The  verdict  was  right,  and  the  con- 
tract legal. 

Motion  for  new  trial  denied. 

Affirmed  by  the  marine  coart,  general  term. 


Jfcu)   ijork    marine    Court. 

Special  Term — February^  1882. 

BOARD  OF  COMMISSIONERS  OP  PUBLIC  CHARI- 
TIES AND  CORRECTION  OF  THE  CITY  OF 
NEW  YORK  against  FRANCIS  HENDERSON. 

A  pliiintiS^s  attorney  is  liable  for  costs  only  iu  tiie  cases  prescribed  in 
section  tJ268  of  the  Code,  or,  in  other  words,  only  in  the  cases  in 
which  the  defendant  is  entitled  as  matter  of  right  to  security  for 
costs. 
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This  is  a  motion  to  make  William  H.  Mandy  per- 
sonally liable  for  the  costs  of  the  action  upon  the 
ground  that  E.  M.  Killings,  the  relator  on  whose  in- 
formation the  action  was  commenced,  was  a  non-resi- 
dent of  the  county. 

£!.  P.  Wilder,  for  the  motion. 

Algernon  8.  SulliDan,  opposed. 

McAdam,  J. — The  plaintiflPs  attorney  is  liable  for 
the  defendant' 8  costs  to- an  amount  not  exceeding  $100, 
until  security  is  given,  in  all  cases  where  a  defendant  is 
entitled  as  of  right  to  require  security  for  costs,  as 
prescribed  in  section  3268  of  the  Code  {Code  Civ.  Pro. 
§  3278).  The  only  portion  of  section  3268  claimed  to 
be  applicable  to  this  case,  is  that  which  relates  to 
plaintiffs  who  are  non-residents  of  the  county.  It  is 
not  claimed  that  the  board  whose  name  appears  in  the 
title  of  the  action  as  the  plaintiff  is  a  non-resident,  but 
it  is  insisted  by  the  defendant  that  E.  M.  Killings,  on 
whose  relation  the  action  was  commenced,  is  to  be  re- 
garded as  the  plaintiff  for  all  the  i)urposes  of  this 
motion.  I  cannot  assent  to  this  interpretation  of  the 
law.  The  term  plaintiff  has  a  weli-delined  meaning. 
It  designates  the  person  in  whom  the  cause  of  action  is 
vested  (2  Bouvier,  339),  wjjile  the  term  relator,  as  ap- 
plied to  legal  ^proceedings,  is  a  creature  of  the  statute 
{Id.  439).  The  cause  of  action  belonged  to  the  board, 
and  the  relator  w^as  the  mere  informer  on  whose  in- 
lormation  the  action  was  commenced.  It  is  true  that 
under  section  3271  the  relator,  as  a  person  authorized 
by  statute  to  sue,  might,  in  the  discretion  of  the  court, 
be  required  to  give  security  for  costs,  but  no  personal 
liability  is  imposed  upon  the  attorney  in  such  discre- 
tionary cases  upon  the  failure  of  the  client  to  give  the 
required  security.  The  only  penalty  imposed  therein 
is  a  stay  of  further  proceedings,  which  is  followed  in 
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case  of  ultimate  non-compliance  with  a  dismissal  of  the 
complaint  {Code,  §  3277).  Section  8278  {supra)  is 
highly  penal  in  its  character,  and  cannot  be  enlarged 
by  construction  so  as  to  bring  within  it  a  class  of  cases 
which  its  language  does  not  comprehend.  It  follows, 
therefore,  that  there  is  no  legal  ground  upon  which  the 
attorney  can  be  personally  held  for  the  defendant's 
costs  under  any  of  the  provisions  to  which  I  have  re- 
ferred, and  that  the  motion  to  make  him  liable  therefor 
must,  in  consequence,  be  denied.    No  costs. 


IStw   Sork    fflavint   (llonrt 

Special  Term—Felruaryy  1882. 

ENNIS  against  DEVLIN. 

Bankruptcy. — Perpetual  stay,  &c.— The  defendant's  answer  was 
interposed  May  3,  1878.  On  August  31,  1878,  the  defendant  filed 
Ills  petition  in  bankruptcy,  and  was  on  the  same  day  adjudged  a 
bankrupt.  On  July  18,  1879,  judgment  was  recovered  herein. 
Two  months  previously,  to  wit,  on  May  9,  1879,  the  defendant 
procured  his  discharge  from  all  debts  and  claims  against  his  estate 
which  existed  on  said  81st  day  nf  August,  1878.  The  claim  iu  suit 
existed  on  that  day,  and  was  provable  against  the  estate.  Ileld^ 
that  the  debt  was  extinguished.  That  the  defendant  was  not 
obliged  to  plead  his  discharge  by  supplemental  plea,  and  had  the 
right  to  allow  the  suit  to  go  to  judgment,  and  seek  relief  by  an  ap- 
plication for  a  ])erpctual  stay. 

The  costs  allowed  upon  an  order  affirming  the  judgment  held  not  to 
be  discharged.     The  reasons  stated. 

McAdam,  J. — The  answer  herein  was  interposed 
May  3,  1878.  On  August  31,  1878,  the  defendant  filed 
his  petition  in  bankruptcy,  and  was  on  the  same  day 
adjudicated  a  bankrupt.  On  July  18,  1879,  judgment 
was  recovered  herein  lor  $267.80,  danjages  and  costs. 
Two  months  previously — to-wit,  on  May  9,  1879 — the 
defendant  procured  his  discharge  from  all  debts  and 
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claims  against  his  estate,  and  which  existed  on  said 
31st  day  of  August,  1878.  The  claim  in  suit  existed  on 
that  day,  was  provable  against  the  defendant's  estate, 
and  was  therefore  extinguished  by  the  discharge  in 
bankruptcy.  The  defendant  was  not  obliged  to  plead 
his  discharge  by  supplemental  plea.  He  had  the  right 
to  allow  the  suit  to  go  to  judgment,  and  seek  relief  by 
an  application  for  a  perpetual  stay  (Monroe  7?.  Upton, 
50  iY.  Y,  593,  and  cases  cited),  or  he  had  the  option  of 
availing  himself  of  section  1268  of  the  Code,  and  after 
the  expiration  of  two  years,  move  to  discharge  the 
judgment  of  record  (Fellows  v.  Kittredge,  66  How.  Pr. 
498).  The  defendant  did  not  content  himself  with 
resting  upon  these  legal  rights,  but  availed  himself  of 
another  right,  i.  e.,  of  appeal,  which  was  taj^en  after 
the  judgment  and  discharge.  This  appeal  terminated 
in  a  new  judgment,  which  was  entered  December  5, 
1879,  for  8101.50  costs. 

This  judgment  created  a  new  debt,  which  did  not 
exist  at  the  time  the  defendant  was  adjudicated  a 
bankrupt ;  it  was  not  therefore  provable  against  the 
bankrupt  estate.  It  was  not  an  incident  of  the  old 
debt,  within  the  meaning  of  that  term,  as  applicable  to 
a  discharge.  It  was  the  creature  of  the  defendant's 
own  affirmative  act.  This  subsequent  action,  as  a 
natural  consequence,  ripened  into  a  new  debt.  A  vol- 
untary discharge  of  the  old  debt  would  not  have  extin- 
guished the  new,  and  a  discharge  by  operation  of  law 
can  have  no  greater  effect.  The  one  was,  in  this 
respect,  independent  of  the  other.  It  follows  that  the 
motion,  so  far  as  it  seeks  to  discharge  the  first  judg- 
ment, must  be  granted  ;  but  so  far  as  it  applies  to  the 
second  judgment,  it  must  be  denied,  upon  the  ground 
that  it  has  not  been  affected  by  the  discharge  in  bank- 
ruptcy. The  non-payment  of  the  motion  costs  in  the 
common  pleas  furnishes  no  impediment  to  the  hearing 
of  the  motion.     The  judgments  terminated  the  action. 
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The  present  application  does  not  seek  to  reopen  or  pro- 
long the  litigation — it  does  not  impeach  tiie  judgment 
— it  seeks  to  remove  the  lien  or  Qloud  created  by  the 
record  thereof.  The  application  is  one  of  right,  and  is 
not  stayed  by  the  circumstance  just  referred  to.  The 
failure  of  the  defendant  to  avail  himself  of  the  liberty 
granted  him  of  pleading  his  discharge  by  supplemental 
answer  lost  him  that  privilege,  but  does  not  impair  his 
right  to  make  the  present  motion.     No  costs. 

No  appeal  was  taken. 


IStw   llork    marine    dxitnrt 

7'rial  Term—Febrxuiry,  1882. 

WHITLOCK  against  COULTER. 

Action  on  note  given  in  settlement  of  an  action  in  the  supreme  court, 
which  the  plaintiff  promised  to  discontinue  but  did  not.  The  de- 
fendant by  supplemental  plea  to  the  supreme  court  action,  pleaded 
the  giving  of  the  note  sued  upon  as  payment.  Held^  that  he  thereby 
affirmed  the  binding  force  of  the  settlement,  and  had  no  defense  to 
the  action  on  the  note. 

McAdam,  J. — The  real  consideration  for  the  note 
in  suit  was  the  debt  embraced  in  the  supreme  court 
action,  and  this  was  settled  by  the  delivery  of  said 
nore,  and  the  execution  of  an  assignment  of  the  Kier- 
naii  judgment.  The  agreement  to  discontinue  the 
.supreme  court  action  is  in  tlie  nature  of  an  independ- 
ent promise  or  a  condition  subsequent,  and  while  an 
action  would  lie,  or  a  counter-claim  might  be  inter- 
posed for  the  breach,  it  is  not  a  defense  (72  N.  T.  616, 
617 ;  2  liobt.  138  ;  1  Duer,  309). 

In  Bookstaver  v,  Jayne  (60  W,  T,  146)  the  action 
was  against  an  indorser  of  a  note,  and  the  sole  consid- 
eration was  the  creditor's  promise   to  discontinue  a 
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pending  action  against  the  maker,  instead  of  doing 
which  the  creditor  took  judgment,  issued  an  execution, 
levied  on  the  defendant's  property,  thereby  destroying 
his  credit  and  causing  his  failure  in  business.  These 
facts  were  held  to  constitute  a  defense. 

In  the  present  action  the  defendant  owed  the  debt 
represented  by  the  note,  and  he  was  under  a  prior  legal 
obligation  to  pay  it.  Tliat  case  is,  therefore,  unlike 
the  present.  The  defendant  has  by  supplemental 
answer  to  the  supreme  coui  t  action  pleaded  this  very 
settlement,  as  an  accord  and  satisfaction  of  the  cause 
of  action.  He  has,  therefore,  affirmed  the  binding 
force  of  the  settlement.  The  plaintiff  having  sued 
upon  the  note  given  in  settlement  has  likewise  affirmed 
its  validity.  It  follows  as  a  necessary  consequence  that 
the  defendant  must  succeed  in  his  defense  to  the 
supreme  court  action,  if  it  ever  proceeds  to  trial.  If 
the  defendant  is  allowed  to  succeed  here  also,  the 
plaintifif  will  be  debarred  from  all  recovery  upon  the 
debt  due,  and  the  defendant  by  a  mere  complication  of 
suits  will  be  allowed  to  avoid  a  legal  obligation  with- 
out payment.  Such  a  result  is  not  permissible.  The 
plaintiff  is,  therefore,  entitled  to  judgment  for  $234.88, 
with  costs. 

No  appeal  was  taken. 


IXcw   13ork    fllarinc    €ouxt 

Trial  Term^March,  1882.        * 

JOSEPH  BISSICKS  ar/anist  ELIZABETH  FAYOLLE. 

Constraetlon  of  contract  for  ri^ht  of  sepnltnre.  — Enlarsring  it  by 
oral  proofs. — A  receipt  may  contain  a  contract,  and  if  it  does  its 
terms  cannot  be  varied  by  oral  evidence. 

Trial  by  the  court  without  a  jury. 
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/.  Treacy  Langan^  for  plaintiff. 

8.  F.  &  F.  H,  Cowdrey^  for  defendant. 

McAdam,  J. — The  defendant,  wanting  a  place  of 
sepulture  for  her  husband,  then  deceased,  made  an  ar- 
rangement with  the  plaintiff,  which  resulted  in  the 
execution  of  the  following  writing: 

''New  Youk,  July  29th,  1878.— Received  from  Mrs. 
Maria  E.  PayoUe  one  hundred  dollars,  in  consideration 
for  the  space  taken  up  in  my  vault  for  her  deceased 
husband,  Thomas  D.  Payolle,  in  Calvary  Cemetery, 
plot  K,  grave  1,  2,  3  and  4,  section  4,  range  23. — Joseph 
Bissicks." 

.  The  plaintiff  claims  that  the  real  understanding  was 
that  $100  should  be  paid  if  the  body  remained  in  the 
vault  three  months,  and  §400  more  if  it  remained  there 
longer ;  and  that  this  agreement  was  made  because  the 
defendant  contemplated  removing  the  remains  to  Ant- 
werp.  The  defendant  contends  that  the  writing  em- 
braces the  entire  understanding  had  ;  that  it  is  a  con- 
tract and  cannot  be  enlarged  by  oral  evidence.  I  have 
come  to  the  conclusion  that  this  is  the  correct  interpre- 
tation of  the  writing,  which  grants  a  space  in  the 
plaintiff's  vault,  and  prescribes  the  price  to  be  paid  for 
it.  True,  no  time  is  specified,  but  the  law  will  imply 
from  the  nature  of  the  transaction  that  the  body  was  to 
remain  in  its  place  of  interment  forever.  The  i)laintiff 
concedes  that  upon  a  certain  contingency — to  wit,  the 
payment  of  ah  additional  $400 — the  body  was  to  remain 
in  the  vault  as  long  as  the  defendant  desired ;  but  as 
this  condition  is  not  expressed  it  cannot  be  added  to 
the  writing  by  oral  proof. 

The  writing  is  clear  and  unambiguous,  and  can  no 
more  be  varied  or  contradicted  in  respect  to  its  legal 
effect  than  it  can  be  in  respect  to  its  express  terms. 

If  the  writing  had  been  a  lease,  and  had  omitted  the 
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term,  this  omission  might  have  been  supplied  by  parol 
evidence,  because  the  term  is  an  essential  part  of  every 
lease.  But  it  was  not  an  essential  part  of  this  contract. 
The  vault  in  question  was  uot  a  temporary  but  a  per- 
manent place  of  sepulture,  and  the  grant  of  the  space 
necessary  for  the  body  impliedly  carried  with  it  the 
right  to  have  it  remain  there  undisturbed.  The  ^vfiting 
is  more  than  a  receipt — it  is  a  contract  within  the  prin- 
oiples  declared  in  Goit  v.  National  Protection  Ins.  Co. 
(25  Barb.  189),  Kellogg  v.  Richards  (14  Wend.  116), 
Niles  V.  Culver  (8  Barb.  203),  White  v.  Van  Kirk  (25 
Id.  16),  which  cannot  be  altered  or  varied  by  oral 
proofs.  The  writing  contains  every  essential  to  a 
valid  contract, — /.  e.,  the  parties,  the  consideration,  and 
the  subject  matter.  To  add  an  additional  obligation  to 
pay  S400  pnore  than  the  writing  calls  for,  alters  its  terms 
in  an  essential  particular.  If  this  can  be  done,  there  is 
no  telling  where  the  rule  will  stop.  There  must  be 
some  well  defined  limit  or  there  is  no  safe  rale. 

The  plaintiff  might  have  brought  an  action  in  a 
court  of  equity  to  reform  the  contract,  and  to  enforce 
it  as  reformed,  but  this  court  has  no  such  jurisdiction, 
and  the  plaintiff  has  claimed  no  such  relief. 

Upon  the  entire  case  as  presented,  there  must  be 
judgment  for  the  defendant. 

Bee  McAdani's  Landlord  <fe  Tenant,  2d  ed.  pp.  62,  63. 


3Stw   Uork   fHarine    (lourt. 

Special  Term — March,  1882. 

HESS  ET  AL.,  Commissioners  of  Public  Charities 
AND  Correction,  against  JEANNES. 

Excise  cases  commenced  on  the  relation  of  an  informer. — 
Liability  for  costs. — Where  an  excise  case  is  commenced  in  the 
names  of  the  overseers  of  the  poor  on  the  relation  of  an  informer, 


432  CITY  COURT  REPORTS. 

Hess  V.  Jcunnes. 

t 

and  it  is  dismissed  for  the  failure  of  the  relator  to  file  security  for 
costs,  the  judgment  for  costs  should  be  entered  against  the  relator 
and  not  against  the  overseers. 

Motion  by  the  corporation  counsel  to  set  aside  judg- 
ment. 

McADA3f,  J. — The  record  shows  that  this  action  was 
not  commenced  by  the  plaintiffs,  through  the  official  law 
officer  of  the  citj'^  government,  but  by  W.  H.  Miindy,  as 
the  attorney  of  one  Killings,  a  common  informer,  who 
asserted,  as  his  authority,  that  portion  of  the  act  of 
1857  (chap.  628,  §  80)  whicli  permits  informers  on  cer- 
tain conditions  to  prosecute  for  excise  penalties  in  the 
names  of  the  overseers  of  the  poor.  Killings  was,  upon 
motion,  made  by  the  defendant,  required  to  give  secu- 
rity for  costs,  uiion  the  ground  that  he  had  assumed 
the  position  of  a  person  authorized  by  statute  to  sue 
(Code,  §  3271  ;  62  JIow.  Pr.  114).  He  failed  to  give? 
the  required  security,  and  the  complaint  in  the  action 
was  in  consequence  dismissed,  with  costs,  which  have 
been  entered  up  in  the  form  of  a  judgment  against  the 
plaintiffs,  who  now  move  to  set  it  aside  for  irregularity. 
The  defendant  treated  Killings  throughout  the  litiga- 
tion as  the  real  prosecuting  party,  and  the  judgment  is 
founded  solely  on  his  default.  Notice  of  all  the  pro- 
ceedings either  emanated  from  or  were  served  upon 
Mundy  as  Killings'  attorney.  None  were  ever  seinred 
upon  i)laintiffs  or  their  oflBcial  law  officer,  and  now  the 
overseers,  and  through  them  the  municipality,  which 
pays  the  expense  of  their  branch  of  the  city  govern- 
ment, are  officially  called  upon  by  the  duress  of  a 
judgment  to  i)ay  costs  created  by  the  act  and  neglect 
of  an  intermeddling  informer,  who,  after  instituting 
the  proceeding  upon  his  own  responsibility,  abandoned 
it  as  soon  as  called  upon  by  the  defendant  to  assume 
its  responsibilities. 

Under  the  circumstances  the  judgment  ought  to 
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have  been  entered  against  Billings,  the  real  prosecut- 
ing party,  and  not  against  the  nominal  plaintiffs,  or 
some  suggestion,  at  least,  should  have  appeared  upon 
the  record  showing  -that  while  in  form  against  them, 
tlie  judgment  was  in  fact  against  him.  Mundy  had  no 
power  to  involve  the  overseers  in  costs  or  liability  (35 
N,  Y,  154).  He  was  not  their  attorney,  and  did  not 
assume  to  act  for  them,  so  that  the  cases  cited  by  the 
defendant,  holding  that  a  client  must  pay  costs  incurred 
in  his  name,  and  seek  indemnity  from  the  attorney 
who  wrongfully  incurred  them,  have  no  application. 
The  plaintiffs  are  not  liable  for  the  costs,  either  individ- 
ually (19  Wmd,  51)  or  oMcially  (8  Hun,  247  ;  Id.  283 ; 
3  R.  S.  6th  ed.  760,  §  127),  nor  have  I  been  able  to  dis- 
cover why  the  ngiunicipality  which  furnishes  the  money 
should  be  required  to  raise  and  appropriate  funds  to 
meet  such  an  unauthorized  expenditure. 

The  judgment  must  be  wholly  vacated  or  modified 
to  conform  to  these  views.  Settle  order  on  two  days^ 
notice. 

Affirmed  by  the  marine  court  general  term  and  afterwards  by  the 
common  pleas  general  term. 


Neu)    ijork  JUarine    dourt. 

Trial  Term^March,  1882. 

# 

JEREMIAH  HALEY  arjainst  ALFRED  H.  CRIDGE. 

Horse-racing.— Reeording:  Bets  and  Wagers.— Book-making  on 
hoi'se-races  declared  to  be  another  name  for  gambling,  and  all 
agreements  concerning  the  same  are  void. 

The  plaintiff  entered  into  the  employ  of  the  defend- 
ant, a  book-maker  on  horse  races,  and  accompanied 
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him  to  New  Orleans,  Nashville,  Louisville,  Baltimore 
and  other  places,  under  an  arrangement  by  which  he 
was  to  receive  $5  per  d;iy,  for  traveling  and  other  ex- 
I)enses,  and  at  the  end  of  the  season  $500  for  his  ser- 
vices. The  plaintiff  sned  to  recover  the  $600,  and  tes- 
tified that  his  services  consisted  in  going  on  the  race- 
courses and  ascertaining  from  the  owners  and  others 
the  condition  of  the  horses  about  to  enter  upon  the 
race,  so  that  the  defendant  might  regulate  his  book 
and  his  betting  upon  the  result. 

Judge  McAdam  held  that  it  was  apparent,  that 
book-making  (so  called)  was  only  another  name  for 
gambling,  and  that  all  contracts  made  in  furtherance 
of  bets  and  wagers  were  illegal  and  void,  and  that  no 
recovery  could  be  had  upon  them  in  a  court  of  justice. 
He  therefore  dismissed  the  complaint. 

Cited  Tvith  approval  by  N.  Y.  supreme  coart,  ia  Murphy  «•  Board 
of  PoUce  (DaUj/  Beg.  March  27,  1882;  11  Ahb.  If.  0.  840). 


JXltm   IJork  iHarine  (S.onxt 

Trial  Term—Ma^cJi^  1882. 

ROSENBERG  against  COHEN. 

Pleadings. — In  an  action  of  trover  for  the  conversion  of  personal 
property,  an  alle^tion  in  the  complaint  ''that  the  defendant 
wrongfully  took,  carried  away  and  converted  to  his  own  use,  the 
property  of  the  plaintiff"  is  suffipiently  broad  to  admit  evidence 
showing  that  the  possession  of  the  goods  was  obtained  by  fraud. 

McAdam,  J.— The  action  is  in  trover  for  the  conver- 
'sion  of  personal  property.    The  allegation  in  the  com- 
plaint, "that  the  defendant  wrongfully  took,  carried 
away  and  converted  to  her  own  use,  the  property  of 


N.  Y.  MARINE  CT.,  Special  T.,  March,  1882.  435 

Zeimmcr  v.  Schmalz. 

the  plaintiff"  is  sufficienlly  broad  to  admit  evidence 
showing  that  i>ossession  of  the  goods  was  obtained  by 
the  fraudulent  representations  of  tliedefendant  (White 
Y).  Dodd,  18  Abb.  Pr.  250  ;  S.  C  42  Barb.  562  ;  28  How. 
Pr.  202;  Gary  v.  Hotaling,  1  Hill,  311  ;  Addison  on 
Torts^  Wood's  ed.  496 ;  Hunter  v.  Hudson  River  Iron 
Co.,  20  Barb.  493  ;  Sumser  v.  Cowan,  56  Id.  395  ;  Bliss 
V.  Cottle,  32  Id.  322 ;  Roth  v.  Palmer  27  Id.  652 ; 
Decker  v.  Matthews,  12  N.  Y.  313 ;  Allison  v.  Mat- 
thew, 3  Johns.  236).  The  possession  of  goods  obtained 
by  fraud  is  tantamount  to  an  unlawful  taking  of  them. 
The  fraud  is  the  evidence  by  which  the  unlawful  taking 
is  established,  and  need  not  be  spread  upon  the  com- 
plaint. The  particular  manner  and  the  circumstances 
under  which  the  defendant  took  the  property  need  not 
be  alleged.  It  is  enongh  to  allege  that  the  defendant 
wrongfully  took  the  property,  and  the  way  in  which  it 
was  done  is  properly  provable  under  such  a  complaint 
(56  Barb.  395). 

There  was  no  error  committed  on  the  trial,  and  the 
motion  for  a  new  trial  must  be  denied ;  no  costs. 


NeiD  IJork  IHarine  Court 

Special  Term— May,  1883. 

ZEIMMER  against  SCHMALZ. 

Pauper  cases. — The  statute  in  reference  to  permitting  persons  to 
sue  in  forma  pauperis  should  be  strictly  construed.  The  reasons 
stated. 

McAdam,  J. — The  plaintiff,  who  claims  to  be  a 
pauper,  makes  application  for  leave  to  prosecute  as  a 
poor  person  {Code^  §§  458-462).  The  action  is  for 
brokerage,  and  the  answer,  which  is  verified,  denies  all 


436  CITY  COURT  REPORTS. 


Zeimmer  v.  Schmalz. 


the  allegations  of  the  complaint.  The  question  pie- 
sented,  therefore,  is  whether,  in  the  light  of  these  cir- 
cumstances, the  impecunious  broker  should  be  allowed 
without  cost  or  liability  to  prosecute  the  defendant, 
who  is  a  female,  for  the  brokerage  he  claims  to  have 
earned.  The  Qourts  have  held  that  the  statute  under 
which  such  applications  are  made  sho.uld  be  construed 
strictly,  for,  as  was  said  by  Judge  Cowen  (3  Bill,  412): 
"The  i)auper  comes  to  litigate  entirely  at  the  expense 
of  others.  He  is  neither  to  pay  his  own  attorney  or 
counsel,  nor  is  he  liable  to  his  adversary  should  the 
suit  prove  to  be  groundless.  He  thus  enjoys  a  great 
privilege  and  exemption  from  the  common  lot  of  men, 
whereby  in  respect  to  causes  of  action  proper,  he  be- 
comes, as  Lord  Bacon  says,  rather  able  to  vex  than 
unable  to  sue.  "  In  his  case  no  matter  what  favors  he 
asks  or  mistakes  he  makes  in  matters  of  practice,  there 
are  no  costs  and  no  statutory  stays  in  consequence  of 
their  non-payment,  while  his  adversary  is  subject  to 
all  these  inconveniences  of  modern  practice.  Chan- 
cellor Walworth  remarked  (1  Paige,  39) :  ''Applica- 
tions of  this  kind  are  not  to  be  encouraged  in  this 
State,  where  every  healthy  and  industrious  citizen  can 
earn  sufficient  to  suppprt  himself,  and  also  to  enable 
him  to  pay  the  moderate  fees  of  the  officers  of  the 
court ;  .  .  .  .  hence,  the  court  must  be  convinced 
that  the  party  is  really  an  object  of  charity,  before  it 
will  grant  him  this  privilege."  There  is  no  evidence 
showing  that  this  particular  broker  is  '*an  object  of 
charity,"  nor  that  he  could  not,  by  proper  exertion, 
earn  sufficient  to  pay  the  jurors'  fees  and  court  expen- 
ses necessary  to  entitle  him  to  a  hearing  in  the  orderly 
and  usual  way.  While  we  mast  be  merciful  to  the 
poor,  we  must  not  be  unjust  to  those  whom  they  pros- 
ecute. 

The  motion  will  therefore  be  denied,  but  without 
costs. 
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In  be  DALY. 

A  guardian  cannot  sue  in  forma  paupei*is.     The  reasons  stated. 

McAdam,  J. — The  mother  of  an  infant  who  has 
been  bitten  by  a  ferocious  bloodhound  applies  (1)  for 
an  order  appointing  her  guardian  ad  litem^  and  (2) 
permitting  her  to  sue  in  forma  pauperis.  The  i)etition 
sets  forth  a  meritorious  cause  of  action,  and  alleges  the 
impecuniosity  of  the  mother,  and  yet  I  am  compelled 
to  refuse  to  appoint  her  as  guardian  because  she  is  poor. 
The  child  cannot  sue  without  a  guardian  ad  litem^  and 
the  Code  will  not  permit  me  to  appoint  the  mother, 
because  she  is  not  a  responsible  person  {Code^  §  469  ; 
Supreme  Court  Rule,  43).  This  should  not  be  so.  The 
parents  of  a  child  are  its  natural  protect(5rs,  and 
whether  responsible  or  not,  either  of  them  should  be 
permitted  to  act  as  its  guardian  ad  litem^  and  if  need  be, 
allowed  to  sue  in  forma  pauperis  in  respect  to  actions 
for  personal  injuries  to  the  infant.  Poverty  should 
never  work  a  denial  of  justice.  But  the  law,  in  its 
endeavor  to  protect  the  interests  of  the  infant,  will  not 
permit  a  "pauper  guardian"  to  be  appointed  in  any 
case,  and  hence  the  wrongs  to  this  poor  child  must  go 
unredressed,  unless  some  responsible  individual  will 
volunteer  to  act  as  guardian,  and  thus  become  a  party 
to  a  transaction  which  does  not  concern  him.  Nor  can 
I  permit  the  child  to  sue  in  forma  pauperis^  and  ap- 
I)oint  the  guardian  afterwards,  so  as  to  have  the  order 
inure  to  his  benefit. 

Applications  denied. 
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Trial  Tenti— October,  1882. 

BUPLEX    SAFETY  BOILER   COMPANY  against 

CHARLES  W.  McGINNESS. 

Sale  and  delivery  of  Goods. — Statute  of  Frauds. — Acceptance. — In 

order  to  constitute  a  delivery  and  acceptance  of  goods,  something 
more  than  words  arc  necessary,  and  tiic  fact  that  the  goods  aro 
already  in  the  defendant's  possession  under  u  prior  understanding, 
does  not  amount  to  a  delivery  or  acceptance.  There  must  be  some 
affirmative  act  of  his  to  take  the  case  out  of  the  statute. 

The  complaint  charges  "that  the  defendant  on  or 
about  March  1,  1882,  x>urchased  and  agreed  to  pay 
$531.85  for  a  boiler  then  in  his  possession  belonging  to 
the  plaintiflf."  The  defendant  answered,  denymg  that 
any  such  purchase  was  ever  made.  Upon  the  conolu- 
sion  of  the  plaintiff  s  case,  the  complaint  was  dismissed, 
and  the  plaintiff  thereupon  moved  for  a  new  trial,  and 
this  is  the  application  now  under  consideration. 

William  H.  Mundy^  for  plaintiff. 
Edward  J,  Creamer^  for  defendant. 

Mo  Adam,  J. — The  boiler  was  in  the  defendant's 
possession  prior  to  and  at  the  time  of  the  alleged  sale 
to  him  by  the  plaintiff.  The  price  was  more  than $50  ; 
no  part  of  the  purchase  money  was  paid,  and  there  was 
no  contract  in  writing  signed  by  either  party.  The  sale 
was  therefore  void  by  the  statute  of  frauds,  unless  the 
circumstance  that  the  boiler  was  in  the  defendant's 
possession  at  the  time  may  be  regarded  as  a  delivery 
and  acceptance  sufficient  to  satisfy  the  statutory  re- 
quirement in  that  regard.  Upon  the  trial  the  complaint 
was  dismissed  upon  the  ground  that  the  mere  circum- 
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Stance  of  prior  possession,  standing  alone,  was  not 
tantamount  to  the  delivery  and  acceptance  contempla- 
ted by  the  statute.  This  ruling  was  correct.  There 
was  no  change  of  circumstances,  either  in  the  parties 
or  the  goods  ;  no  change  of  i)ossession  or  of  the  charac- 
ter of  the  possession,  and  the  defendant  has  done  no 
act  which  can  be  construed  into  an  acceptance  of  the 
boiler.  He  has  not  changed  its  location  or  condition  ; 
never  claimed  it  as  his  own  ;  never  refused  to  give  it  up  ; 
and,  in  short,  has  neither  exercised  any  act  of  owner- 
ship over  it  nor  has  he  done  anything  inconsistent  with 
his  rights  under  his  prior  possession.  To  hold  that 
there  was  a  valid  sale  within  the  statute  of  frauds 
would  be  to  introduce  the  very  mischief  against  which 
that  enactment  was  directed  (Lilly white  v.  Devereaux, 
15  3Iees.  &  W.  285 ;  Edan  v,  Dudfield,  1  Q,  B.  302 ; 
1  AdoL  &  Ell,  N,  S.  302),  for  in  order  to  constitute  a  de- 
livery and  acceptance  of  goods  something  more  than 
words  are  necessary  (Shindler  v.  Houston,  1  JSf.  T. 
261).  » 

Motion  for  new  trial  denied. 


JJ'jcm    Sovk  iHarlnt    €onxt      • 

Oeneral  Term — October,  1882. 
Me  Ad  AM,  P.  J.,  Hawes  and  Hyatt,  J  J. 

THOMAS  J.  KEILY,  Plaintiff  and  Kespondent, 
against  GARDNER  Q.  COLTON  and  LEWIS  M. 
COLTON,  Defendants  and  Appellants. 

Liability  of  Dentists  for  Ne^ll^cnce  in  extracting  a  Tooth. — The 

defendant's  who  are  dentists,  undertook  to  extract  a  tooth  while  the 
patient  was  under  the  influence  of  an  anaesthetic  called  laughing- 
gas.     In  extracting  the  tooth  the  forceps  slipped  and  part  of  the 
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tooth  went  down  the  plaintiff^s  throat,  causing  coughing  nnd 
vomiting,  which  continued  at  intervals  for  about  four  weeks,  at 
the  end  of  which  time,  in  one  of  these  attacks  of  coughing,  the 
tooth  was  thrown  up  and  relief  followed  in  due  course.  Ueld^ 
that  while  t1)c  patient  was  under  the  influence  of  an  anaesthetic, 
which  deprived  him  of  the  use  of  his  faculties,  the  defendants  were 
required  to  exercise  tlic  higliest  professional  skill  and  diligence  to 
avoid  every  possible  danger,  and  that  these  circumstances  were 
sufficient  to  carry  the  case  to  the  jury  on  the  question  of  negligence. 
That  in  some  cases  negligence  may  be  inferred  from  the  nature  of 
the  injury. 

"^  The  defendants,  who  are  dentists  in  the  city  of  New 
York,  were  sued  for  damages  said  to  have  been  caused 
by  the  negligent  manner  in  which  they  extracted  a 
tooth,  in  consequence  of  which  alleged  negligence  part 
of  the  tooth  went  down  the  plaintiff's  throat  and 
lodged  in  the  bronchial  tubes,  which  convey  air  from 
the  mouth  to  the  lungs.  The  j)laintiff  suffered  con- 
siderable pain,  had  frequent  attacks  of  coughing,  fol- 
lowed by  vomiting,  and  in  about  four  weeks  thereafter, 
during  one  of  these  attacks,  the  tooth  was  tlirown  up, 
and  relief  followed  in  due  course.  While  the  tooth 
was  being  extracted  the  plaintiff  was  under  the  infiu- 
*ence  of  an  anaesthetic  called  laughing-gas.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
of  §5QP,  and  from  the  judgment. entered  on  this  verdict 
the  defendants  appeal. 

Theo.  E.  Tomlinson  and  W.  aS.  Wolf,  for  appel- 
lants. 

JS.  P.  Wilder  J  for  respondent. 

McAdam,  J. — ^There  was  nothing  hurtful  in  the 
anaesthetic  administered  to  the  plaintiff,  and  the  fact 
that  he  was  put  under  its  influence  is  material  only  in 
determining  the  amount  of  care  which  the  defendants 
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were  called  upon  to  exercise.  They  knew  that  the 
plaintiff,  while  under  the  influence  of  the  anaesthetic, 
had  no  control  of  his  faculties  ;  that  they  were  power- 
less to  act,  and  that  he  was  unable  to  exert  the  slightest 
effort  to  protect  himself  from  any  of  the  probable  or 
possible  consequences  of  the  operation  which  they  had 
undertaken  to  perform.  He  was  in  their  charge  and 
under  their  control  to  such  an  extent  that  they  were 
required  to  exercise  the  highest  professional  skill  and 
diligence  to  avoid  every  possible  danger,  for  the  law 
imposes  duties  upon  men  according  to  the  circum- 
stances in  which  they  are  called  to  act.  In  this  case 
skill  and  diligence  must  be  considered  as  indissolubly 
associated.  The  professional  man,  no  matter  how 
skillful,  who  leaves  an  essential  link  wanting  or  a  dan- 
ger unguarded  in  the  continuous  chain  of  treatment 
is  guilty  of  negligence,  and  if  the  omission  results  in 
injury  to  the  patient,  the  practitioner  is  answerable. 

The  defendants  were  employed  to  take  the  diseased 
tooth  out;  instead  of  doing  which  they  allowed  part 
of  it  to  go  down  the  plaintiff's  throat.  This  was  out  of 
the  ordinary  course  of  treatment,  and  how  such  an 
unusual  result  was  brought  about  was  a  fact  peculiarly 
within  the  knowledge  of  the  defendants,  which  fliey 
were  required  to  explain,  and  it  was  for  the  jury  to 
say  whether  their  explanation  was  satisfactory  or  not. 

The  quantum  of  evidence  necessary  to  make  out  a 
prima  facie  case  of  negligence  is  very  slight  in  some 
cases,  while  in  others  a  more  strict  proof  is  required. 
Often  the  injury  itself  affords  sufficient  prima  facie 
evidence  of  negligence.  Thus,  a  bailee  who  returns  in 
an  injured  condition  an  article  which  has  been  loaned 
to  him  is,  by  this  very  condition,  called  upon  for  an 
explanation ;  for  a  presumption  of  fault  must  arise 
therefrom  againt  him.  Although  the  mere  happening 
of  an  accident  is  not  in  general  pri  ma  facie  evidence  of 
negligence,  yet  the  accident  may  be  of  such  a  nature 
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that  negligeace  must  be  assamed,  from  the  unexplained 
fact  of  the  accident  happening.  Thus,  B.,  while  walk- 
ing in  a  street  in  front  of  the  house  of  a  flour  dealer, 
was  injured  by  a  barrel  of  flour  falling  upon  him  from 
an  upper  window ;  it  was  held  that  the  mere  fact  of 
the  accident  was  evidence  to  go  to  the  jury  in  an  action 
against  the  flour  dealer  (Byrne  v.  Boadle,  2  If.  &  C 
T22 ;  3H  L.  J.  Ex.  13  ;  see  also  Scott  v.  London  Docks 
Co.,  3  H.  (6  C.  596  ;  34  L.  J.  Ex.  17,  Ex.  Ch.).  There 
was  evidence  offered  by  the  plaintiff  showing  that 
while  the  defendant  drew  the  tooth  the  forceps  slipped. 
This  fact,  combined  with  the  unusual  circumstance 
that  the  tooth  went  down  instead  of  coming  up,  was 
suflBcient  to  carry  the  case  to  the  jury  upon  the  ques- 
tion of  negligence.  The  trial  judge  held  that  while 
the  aflirmative  was  upon  the  plaintiff  to  prove  negli- 
gence, the  fact  that  the  defendants,  instead  of  taking 
the  j)laintiflrs  tooth  out,  let  it  go  down  his  throat,  was 
suflicient  evidence  to  carry  the  question  of  negligence 
to  the  jury,  to  the  end  that  they  might  determine 
whether,  in  the  light  of  all  the  circumstances,  the  defen- 
dants had  exercised  the  skill  and  care  which  the  exi- 
gencies of  the  case  require.  This  ruling  was  correct, 
and  the  exception  thereto  is  not  well  taken.  The  case 
was  fairly  tried  and  submitted  to  the  jury,  and  their 
verdict,  in  view  of  all  the  facts,  and  the  pain  and  suf- 
fering which  the  plaintiff  endured,  cannot  be  said  to  be 
improper  nor  excessive.  It  follows  that  the  judgment 
must  be  afSrmed,  with  costs. 

Hawes  and  Hyatt,  JJ.,  concurred. 
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3X[tm  ijork    iHarine    (Sourt 

Trial  Temi'-March,  1882. 

ADOLPH    DEMUTH    kt  al.  agairist   FRIEDMAN 
STERNHEIMER    and    LOUIS    SANDERS. 

Persons  not  partners  inter  ae  may  be  holden  as  partners  by  third 
persons,  where  they  have,  by  their  acts  and  doings,  led  third  persons 
to  credit  tiiem  as  partners. 

Motion  for  a  new  trial  upon  the  minutes,  the  jury 
having  found  a  verdict  against  both  defendants. 

• 

McAd'am,  J. — That  the  defendants  were  not  partners 
inter  se,  must  be  taken  as  conceded ;  and  they  are  not 
jointly  liable,  unless  by  their  acts  and  conduct  they 
have  led  the  plaintiffs  to  give  them  credit  on  the  sup- 
position that  they  were. 

That  Sternheimer  is  liable  is  not  disputed,  and 
whether  Sanders  was  properly  associated  with  him  iti 
the  liability  is  the  question  presented  by  the  present 
motion,  and  this  must  be  determined  from  the  evi- 
dence. 

The  jury  having  found  for  the  plaintiffs,  I  must  ac- 
cept tlie  facts  testified  to  by  them  as  true,  and  decide 
from  them  the  point  in  question.  Adolph  Demuth, 
one  of  the  plaintiffs,  testified  that  when  Sternheimer 
came  to  order  the  goods,  he  had  the  following  conver- 
sation: "I  told  him  (Sternheimer)  that  before  I  under- 
took an  order  of  that  kind,  I  must  first  see  who  was 
going  to  pay  for  the  goods,  that  I  did  not  consider 
him  good  for  any  article.  He  said.  My  partner  is  good 
enough.  I  said  to  him.  Who  is  your  partner  ?  He  said 
Louis  Sanders,  and  that  he  was  good  enough  and 
would  pay  the  bills  every  Saturday."  The  same  witness, 
in  different  parts  of  his  testimony,  swears  to  these  ad- 
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ditlonal  circumstances :  that  Sanders  called  upon  him 
a  number  at  times  and  said,  "Ship  my  goods,  hurry  up 
my  goods,"  and  that  Sanders  and  Sternheimer  came 
together,  and  said,  "  hurry  up  the  goods."  Sanders  gave 
his  individual  checks  for  the  "'goods"  and  spoke  of 
them  as  his  own,  giving  frequent  orders  concerning 
them.  Sanders  sent  a  written  order  to  have  certain 
goods  renewed,  and  receipted  a  bill  madeout  to  *' Stern- 
heimer &  Co.,"  in  that  name  with  his  initials  added. 

Sternheimer  &  Sanders  occupied  the  same  place  of 
business,  and  in  doing  business  Sternheimer  used  the 
firm  name  of  ''Sternheimer  &  Co.,"  although  he  tes- 
tifies that  no  one  represented  the  "Co." 

The  use  of  the  words  "  &  Co."  was  a  clear  violation 
of  the  statute  (L.  1833,  ch.  281),  unless  it  represented  a 
real  partner.  This  law  is  supposed  to  have  been  known 
to  all  the  parties  to  the  record.  Ignoratia  juris  non  ex- 
cusat.  Sanders  shared  half  of  the  profits  on  all  sales,  • 
and  Sternheimer  the  other.  Sanders  paid  all  the  losses. 
Sanders  swears  that  he  told  the  plaintiffs  that  if  they 
were  afraid  of  Sternheimer,  to  send  in  their  bill  every 
Saturday,  and  he  would  pay  it.  This  was  certainly  a 
very  encouraging  indorsement  of  Sternheimer,  and  a 
pretty  strong  assurance  that  there  would  be  no  trou- 
ble in  meeting  bills  as  they  matured.  The  jury  upon 
this  evidence  found  for  the  plaintiffs,  and  I  am  called 
upon  by  the  defendants  to  hold  that  their  finding  is 
so  manifestly  contrary  to  the  evidence  that  it  ought 
to  be  set  aside.  I  cannot  conscientiously  say  this. 
The  facts  disclosed  under  the  authorities  make  the  de- 
fendants partners  as  to  third  persons  (McStea  v. 
Matthews,  3  Daly^  349  ;  Conklin  ^?.  Barton,  43  Barb. 
435 ;  Burns  v.  Rowland,  40  Id.  368).  The  dispute  as 
to  the  correct  amount  of  the  bill  was  one  peculiarly  of 
fact  upon  which  the  finding  of  the  jury  is  conclusive. 

Upon  the  entire  case,  the  motion  for  a  new  trial 
must  be  denied.    No  costs. 
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No  appeal  was  tnken.  The  following  opinion  upon  a  similar 
question  was  delivered  by  the  marine  court,  general  term,  January, 
1878,  in  the  case  of  Alfred  S.  Srer,  plaintiff,  appellant,  against 
Oeorob  Hoff&iak«  impleaded,  &c.,  deTcndanc  and  respondent. 

McAdam,  p.  J. — Although  the  agreement  of  May  14,  1873,  may 
nut  have  made  the  defendants  partners  inter  sese^  because  it  expressly 
provides  that  no  such  construction  shall  hd  put  upon  the  relation 
formed  between  them,  yet  declaring  in  this  mode,  that  one  is  not  a 
partner,  will  not  relieve  him  from  liability  as  such,  to  third  persons, 
if  in  fact  he  be  a  partner  {Parsom  on  PartnerMp,  87). 

Parties  entering  into  the  partnership  relation  are  expected  to  join 
together  their  money,  goods,  labor  or  skill  for  the  purposes  of  trade. 
One  partner  may  therefore  bring  into  the  trade  money,  another  goods, 
and  a  third  labor  or  skill,  and  they  will  thenceforth  be  partnei-s,  even 
as  between  themselves,  provided  they  share  proportionally  the  profit 
and  loss  of  the  concern.  In  Peacock  v.  Peacock  (16  Ve$.  49)  a 
father  took  his  son  into  business  with  him  as  a  partner,  and  it  was 
agreed  that  the  son  should  be  entitled  to  a  moiety  of  the  profits,  al- 
though he 'contributed  neither  money  nor  effects,  but  only  his  personal 
labor.  There  was  no  question  as  to  this  being  a  partnership  between 
the  parties,  and  that  the  son  might  tile  a  bill  against  the  father,  pray- 
ing for  dissolution,  an  account  of  profits,  and  a  receiver  of  the  out- 
standing estate;  and,  in  a  subsequent  cfise,  it  was  held  that  where,  by 
agreement,  persons  havcajoint  interest  of  the  same  nature  in  a  partic- 
ular adventure  they  are  partners  inter  se^  although  some  may  contribute 
money,  and  others  labor.  **  Such  a  partnership,"  observed  Abbott,  Ch. 
J.,  *•  may  well  exist,  although  the  whole  price  is,  in  the  first  instance, 
adviinced  by  one  party,  the  other  contiibuting  his  time  and  skill,  and 
security  in  the  selection  and  purchase  of  the  copimodities  "  {GoUyer 
on  Partnership^  Perkins'  Ed.  §  10,  and  cases  cited).  It  appears  from 
the  agreement  that  the  defendants  George  Hoffman  and  Thomas 
Thacher  were  the  lessees  of  the  Lyceum  Theater,  and  that  the  defend- 
ants Mansell  and  O.  Curtis  Hoffman  were  desirous  of  obtaining  the  use 
of  it,  for  one  year  from  August  1,  1873,  for  a  first-class  theater.  That 
the  said  lessees  not  only  consented  to  give  the  two  last-named  de- 
fendants the  use  of  the  theater,  but  were  willing  to  advance  a  sum  of 
money  not  exceeding  J12,000,  to  aid  them  in  running  it.  The  agree- 
njent  then  declares  the  rights  and  duties  of  the  respective  parties. 

The  agreement  also  contains  the  two  following  provisions,  which 
are  of  importance  in  determining  the  true  character  of  tlie  relation 
formed  between  the  parties.  The  first  provision  is  in  these  words: 
**  And  it  is  further  agreed  that  out  of  the  net  earnings  of  said  theater, 
the  parties  hereto  of  the  second  part  sliall  be  first  reimbursed  for  such 
moneys  advanced  as  aforesaid,  together  with  the  legal  interest  there- 
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on,  from  the  date  of  such  advances,  and  that  after  the  payment  of  such 
advances  as  aforesaid,  and  tiie  rental  of  said  tlicatre,  to  wit:  $35,000, 
\yer  annum,  the  hcdance  remaining  of  Buch  net  earnutgs  shall  he  divided  as 
follows^  one-half  thereof  to  tiie  parties  of  the  first  part  and  the  other 
half  to  the  parties  of  the  second  part,  share  and  share  alike,  and  such 
net  pro/USf  to  be  divided  as  aforesaid^  shall  be  in  lieu  of  all  salary,  or 
perquisites  to  either  of  the  parties  of  the  first  part/' 

Learned  clemctnry  writers  upon  the  subject,  tell  us  that  such  a 
participation  in  the  net  profits  as  such,  of  a  joint  enterprise,  makes 
those  so  participating  partners  us  to  third  persons  (Story  on  Partner- 
ship^ §§  33,  34;  Parsons  on  Partnership^  88). 

The  test  of  partnership  they  say  is  a  community  of  profit,  a  speciOc 
interest  in  the  profits,  as  profits,  in  contradistinction  to  a  stipulated 
portion  of  the  profits  as  a  compensation  for  services  (See  cases  col- 
lated in  note  b,  8  Kent.  Comm.  12  ed.  marg.  p.  25).  That  to  be  a 
partner,  one  must  have  such  an  interest  in  the  profits  as  will  entitle 
him  to  an  account  (/5.).  The  second  of  the  two  provisions  before  re- 
ferred to  gives  the  right  to  an  account  in  these  words:  *^  And  it  is 
further  understood  and  agreed  that  the  parties  hereto  of  the  second 
part,  shall  have  full  and  uninterrupted  authority  to  examine  all  the 
books,  bank  accounts  and  business,  connected  with  said  theater,  and 
the  running  thereof,  and  advise  and  direct  such  action  in  connection 
therewith  as  in  their  judgment  shall  be  for  the  best  interest  of  all  con- 
cerned, and  that  none  of  the  earnings  of  said  theater  shall  be  expended 
,  without  the  consent  of  the  parties  of  the  second  part  hereto,  and  that 
the  whole  management  and  conduct  of  said  theater  shall  he  such  €u  sJuUl  be 
for  the  best  interests  of  all  the  parties  to  this  agreement.'*'* 

There  can  be  but  little  doubt,  therefore,  that  the  defendants  be- 
came partners  as  to  third  persons  in  respect  to  all  bills  properly  con- 
tracted in  running  the  theater,  of  which  the  plaintitrs  bill,  which  was 
for  painting,  seems  to  bo  one  (For  illustrations  and  examples,  see 
Waugh  V.  Carver,  2  K  Blackstone,  260;  Ex  parte  Harper,  17  Ves,  412; 
Barry  t,  Nesham,  8  Mann.  G.  dk  S.  657;  Cheap  t?.  Cramond,  4  Barn,  d: 
Aid.  607;  Dob  v.  Hulsey,  16  Johns.  40;  Cushman  v.  Bailey,  1  i/JfZZ, 
526;  Hodgman  t.  Smith,  13  Barb.  304;  Catskill  Bank  v.  Gray,  14 
Barb.  477;  Champion  c.  Bostwick,  18  Wend.  175;  11  /<i.  571;  Fitch  9. 
Hall,  16  Uow.  Pr.  185;  Churchman  v.  Smith,  6  Whart.  149;  Purviance 
V.  McCUntle,  6  Serg.  &  R.  259;  Sauflloy  t>.  Howard,  7  Dana^  808; 
Craig  V.  Alvison,  4  J.  J.  Marsh.  612;  Scott  v.  Colmesnill,  7  Id.  428; 
Whitney  v.  Luddington,  17  Wis.  741;  Wright  «j.  Davidson,  18  Minn. 
440;  Edwards  «.  Tracy,  62  Peiin.  381 ;  114  Mass.  114). 

The  only  other  point  in  the  case  is  as  to  the  effect  of  making  out  a 
bill  in  the  name  of  Chamberlain,  the  manager  of  the  theater,  for  the 
rlai^'A  in  suit.     This  did  not  necessarily  relieve  the  defendants  from 
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liability  if  they  were  the  real  debtors.  It  created  at  most  a  question 
of  fact  for  the  jury  as  to  whether  the  credit  was  given  to  him  (Cham- 
berlain) personuliy,  or  whether  t)ie  making  out  the  bill  to  him  was 
not  a  mere  mistake  of  fact  owing  to  the  plaintiff's  ignorance  at  the 
time  that  the  defendants  were  the  real  debtors  {Story  on  Agency y  § 
270;  Meeker  v,  Chighoru,  44  K  T.  349;  42  JV:  Y.  Sup,  Ct.  91 ;  2  UaU, 
474;  1  Bom.  417;  1  Uilt,  58;  68  N.  Y,  400;  4  Uun,  432).  The  suit 
against  Chamberhiin  was  confirmatory  evidence  bearing  upon  the 
same  subject.  It  was  discontinued  before  fbe  trial  of  this  action,  and 
was  not  conclusive  against  the  plaihtiff. 

It  follows,  therefore,  that  the  justice  below  erred  in  dismissing  the 
plaintiffs  complaint,  and  that  he  ought  to  have  sent  the  case  to  the 
jury,  on  the  question  of  to  whom  the  credit  for  the  work  sued  for  was 
given,  and  should  have  held  as  matter  of  law  that  the  defendants  were 
partners  as  to  third  persons. 

The  judgment  must  therefore  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.  • 

SiNNOTT  and  Sheridan,  JJ.,  concurred. 

This  decision  was  affirmed  on  appeal  by  the  common  pleas  general 
term. 


JfeiD  Uork  iHaiint   Court 

Trial  Tenn— March,  1882. 

HENRIETTA  BOGATCKA.  against   WILLIAM  H. 

WALKER. 

An  agent  to  whom  a  piano  is  entrusted  ^'  to  rent  or  sell,''  and  who 
under  this  authority  rents  it  to  a  person  who  never  returns  it,  is  not 
liable  to  the  owner  of  the  piano  as  for  conversion.  The  appropriate 
remedy  is  an  action  for  breach  of  duty  or  negligence  in  letting  the 
pitino  to  an  improper  person. 

Trial  by  the  court  without  a  jury. 

■ 

McAdam,  J. — The  action  is  brought  to  recover 
for  the  conversion  of  a  piano,  belonging  to  the  plaint- 
iff. 
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The  evidence  shows  that  the  plaintiff  placed  the 
piano  in  the  defendant's  possession  ''  to  rent  or  sell.  " 

The  defendant,  under  this  aiuhority,  rented  the 
piano  to  John  Chadwick,  under  circumstances  showing 
negligence  upon  the  part  of  the  defendant,  sufficient  to 
hold  him  for  the  value  of  the  piano,  if  the  action  had 
been  brought  in  the  appropriate  form.  But  the  defen- 
dant was  not  guilty *of  conversion. 

The  letting  to  Chadwick  did  not  constitute  a  con- 
version, and  the  failure  to  return  the  piano  is  not  evi- 
dence of  conversion  in  the  face  of  the  testimony 
that  the  failure  to  return  the  piano  was  owing  to 
the  fact  that  Chadwick  had  not  brought  it  back, 
and  that  the  defendant  did  not  know  where  tolindhira. 
The  evidence  "in  regard  to  the  letting,  exhibits  cer- 
tain suspicious  circumstances,  but  it  is  uncontradicted, 
and  must  be  accepted  as  true. 

Negligence  consists  in  some  breach  of  duty,  owing 
by  one  person  to  another,  and  does  not  furnish  ground 
for  holding  an  agent  liable  in  conversion  (Moore  v.  Mc- 
Kibbin,  33  Barb,  240 ;  16  N.  Y.  250 ;  40  Barb.  315). 
As  the  conversion  charged  has  not  been  proved,  it  fol- 
lows that  the  defendant  is  entitled  to  judgment. 

No  appeal  was  taken. 


HUtm    |)ork    fHarine    (Eourt  ' 

Trial  Term— March,  1882. 

MARY  L.  BRAINARD  against  ELLA  J.  HUDSON 

ET  AL. 

Summary  proceedingrs. — Last  month's  rent  deposited  as  secarity . — 
Effect  of  same  on  rigrlit  to  dispossess  for  prior  default. — When 
8o  deposited,  the  money  must  rcraaia  until  that  particular  mouth 
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arrives,  and  the  deposit  does  not  impair  the  legal  remedies  of  the 
landlord  for  any  default  which  may  be  made  before  that  month 
arrives. 

Trial  by  the  court  without  a  jury. 
Jas.  (7.  Quinn^  for  landlord. 

H.  E.  Farnsworth^  for  tenant. 

Mo  Adam,  J. — The  statute,  in  regard  to  summary 
proceedings,  is  a  remedial  act,  designed  to  compel 
a  tenant  to  pay  rent  according  to  his  Jease,  or  in 
default  thereof,  fb  remove  from  the  premises  {Code 
of  Civ.  Pro.  §  2231,  subd.  2).  The  proceedings  may 
be  founded  upon  any  "default"  in  the  payment  of 
rent,  pursuant  to  .the  agreement  under  which  the 
ju-emises  are  held  {Id. ;  People  v.  Paulding,  22  Hun^ 
91). 

The  rent  herein  commenced  April  15,  1881,  and  was 
payable  in  advance  on  the  first  of  each  month.  It  has 
been  paid  up  till  March  1,  1882.  The  lease  recites, 
that  the  tenant  paid,  on  signing  that  document, 
$300,  whicli  is  to  ''  remain  for  the  term  of  the  lease,  as 
security  for  the  payment  of  rent  of  said  house,  aTid  to 
he  applied  to  the  last  month's  reiit^'^^  that  is  to  say,  to 
the  rent  from  March  15, 1882,  to  April  15,  1882.  The 
parties  have  agreed  upon  a  specific  application  of  this 
money ;  it  cannot  be  otherwise  applied  without  their 
mutual  consent. 

It  is  to  remain,  the  lease  says,  as  security  for 
the  last  month's  rent.  It  must  so  remain,  until  that 
month  arrives,  and  be  applied  to  the  purpose  for 
which  it  was  designed. 

So  that  the  rent  from  March  1,  to  March  15,  1882, 
is  both  unpaid  and  unsecured.  The  proceedings  to 
enforce  its  payment  were  commenced  March  11,  1882. 
The  landlord  has  done  nothing  since,  which  operates  as 
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a  waiver  of  his  right  to  pursue  the  statutory  remedy 
stated.  The  landlord  could  certainly  have  maintained 
an  ordinary  civil  action  to  recover  the  r^nt  in  default. 
If  such  an  action  had  been  commenced  on  the  day  this 
proceeding  was  instituted,  the  tenant  would  have  had 
no  defense  to  it.  Why,  then,  should  the  landlord  be 
deprived  of  this  auxiliary  or  concurrent  remedy  ? 
Can  it  be  possible  that  to  compel  the  tenant  to  pay 
by  the  one  form  of  remedy  is  legal,  and  by  the  other 
illegal— that  the  one  is  right,  and  the  other  unjust? 

The  result  in  either  case  is  the  same,  with  this  ex- 
ception, that  the  action  is  dilatory,  and  the  proceeding 
"summary.  "  But  the  legislature  intended  to  make  it 
summary. 

If  the  tenant  owes  $150  for  the  half  month,  from 
March  1,  1882,  to  March  15,  1882,  it  is  impossible  for 
a  court  of  justice  to  deny  to  a  suitor  his  statutory  right 
to  enforce  its  payment. 

I  have  failed  to  discover  any  legal  or  equitable  de- 
fense to  this  proceeding,  and  must  therefore  find  for 
the  landlord. 

No  appeal  was  taken. 


IStw  ijork  Maxint  Court. 

Trial  Term— March,   1882. 

JACOB  HARRIS  against  FREDERICK  H.  LYON 

ET    AL. 

An  action  will  lie  for  the  conversion  of  trade  dollars.     What  amonnts 
to  such  a  conversion. 

McAdam,  J.— On  December  29,  1881,  the  plaintiflE 
purchased  2,000  trade  dollars  of  the  defendants.    He 
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gave  them  $2,000  in  cash  and  received  $1,000  worth  of 
trade  dollars,  then  $500  more  ;  these  were  delivered  on 
the  29th. 

The  defendants  then  gave  the  plaintiff  a  writing  in 
these  words : 

''Due  Jacob  Harris,  December  29,  '81,  five  hun- 
dred and  four  trade  dollars,  deliverable  30th  inst.,  dis- 
count paid. 

^'F.  H.  Lyon  &  Co." 

These  five  hundred  and  four  trade  dollars  were  not 
delivered,  and  on  the  same  afternoon  the  defendants 
failed  (see  the  defendant's  letter,  dated  December  29, 
1881). 

This  failure,  following  immediately  after  the  re- 
ceipt of  the  plaintiff's  money,  is,  in  the  absence  of 
any  explanation  whatever,  clear  evidence  of  fraud 
(Roebling  v,  Duncan,  8  IIutIj  602  ;  aflirraQd,  67  JV.  Y. 
698). 

This  is  the  necessary  effect,  if  not  design,  of  the 
transaction.  If  the  defendants  were  bankrupt  or  in- 
solvent, they  had  no  right  to  conceal  their  embarrassed 
condition,  accept  the  plaintiff's  money,  and  make  him 
the  creditor  of  a  bankrupt  concern  without  his  consent. 
It  was  not  an  ordinary  business  transaction  :  it  was 
never  designed  that  credit  should  be  given  to  the  de- 
fendants, or  that  the  plaintiff  was  to  become  their 
creditor.  The  relation  of  debtor  and  creditor  was 
not  formed,  nor  was  it  contemplated.  The  defendants 
were  bound  to  give  the  plaintiff  the  five  hundred  and* 
four  trade  dollars  or  return  his  $500.  The  latter  was 
not  to  become  the  defendants'  property  until  the  five 
hundred  and  four  trade  dollars  became  the  plaintiff's. 
If  A.  goes  to  a  broker  and  asks  cash  for  a  bank  check, 
and  the  broker  says,  '•  Leave  the  check  and  come  back 
in  half  an  hour  for  your  money,"  and  A.  returns  in 
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half  an  hoar,  and  it  then  transpires  that  the  broker 
has  in  the  meantime  obtained  the  cash  on  the  check, 
appropriated  it  to  his  own  use,  can  the  broker  torn  to 
A.,  and  legally  say,  "  1  have  misappropriated  your 
money  and  have  failed,  and  you  must  come  in  with  my 
other  creditors  and  accept  your  pro  rata  dividend 
from  my  assigned  estate"?  I  think  not.  A.  may 
under  such  circumstances  maintain  an  action  against 
the  broker  for  the  conversion  of  his  check,  and  the 
damages  recoverable  will  be  the  full  value  of  it 
(Neale  Z).  Weare  Bank,  3  Allen^  202;  Norton  i).  Kid- 
der, 64  Maine^  89). 

The  defendants  had  no  right  to  appropriate  to  their 
own  use  any  part  of  the  plain tiflTs  $500  until  they  had 
delivered  the  trade  dollars.  The  delivery  of  the  trade 
dollars  was  the  condition  precedent  to  the  passing  of 
title  to  the  plaintiff's  money.  This  condition  was  never 
performed,  nor  had  the  defendants  the  ability  to  per- 
form it,  at  the  time  nor  since. 

On  what  principle  of  law  or  justice  the  defendants 
can  truly  claim  that  they  acquired  title  to  the  plaintiff's 
money  has  riot  been  made  clear  to  my  mind.  When 
the  defendants  discovered  their  insolvent  condition  and 
their  inability  to  perform,  they  should  either  have 
declined  to  receive  the  plaintiff's  money,  or  have  re- 
turned it  immediately  afterward.  They  had  no  right 
to  use  it  as  their  own. 

The  plaintiff  has  declared  upon  the  transaction,  and 
the  pleadings  may  be  considered  as  amended  so  as  to 
claim  for  a  conversion  of  the  plaintiff's  money. 

The  case  of  Morange  o.  Waldom,  6  Hun^  529,  is  in- 
applicable to  the  question  involved  here.  There  the 
identical  money  did  not  belong  to  the  creditor.  In 
this  case  the  identical  money  did  not  belong  to  the 
plaintiff,  and  he  never  parted  with  his  title  to  it. 

The  case, of  Jackson  v.  Anderson,  4  Taunt  14,  is 
applicable ;  there  it  aj)peared  that  upon  a  shipment  of 
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a  barrel  of  dollars,  the  plaintiff  had  title  to  1,969,  the 
action  was  in  trover,  for  converting  that  number  of 
dollars.  It  also  appeared  that  no  separation  was  ever 
made  of  the  1,969'  from  the  whole,  and  an  objection 
was  taken  on  that  ground  against  the  form  of  action, 
but  Mansfield,  Chief  Justicej  said:  "We  think 
there  is  no  difficulty  in  that  point ;  the  defendant  has 
disposed  of  all  th(B  dollars,  consequently  he  has  dis- 
posed of  those  which  belonged  to  the  [plaintiff,  and  as 
all  are  of  the  same  value  it  cannot  be  a  question  what 
particular  dollars  were  his." 

If  a  man  keeps  all  and  has  no  right  to  a  part  the 
action  lies  for  that  part  which  he  wrongfully  de- 
tains. 

The  case  at  bar  must  not  become  confounded  with 
those  of  agency  where  the  agent  has  rightfully  ac- 
cepted money,  but  wrongfully  misapplied  it.  In  this 
case  the  defendants  had  no  right  whatever  to  the 
money.  When  it  was  handed  to  the  defendants  it  be- 
longed to  the  plaintiff,  it  remained  his,  the  defendants 
gave  him  nothing  for  it.  They  received  it  under  cir- 
cumstances which  made  any  diversion  of  it  fraudulent. 
They  gained  no  title  by  their  fraud.  Fraus  et  dolus 
Titminl  patrocianari  debent. 

Upon  the  entire  case  plaintiff  is  entitled  to  recover 
$506.25,  the  amount  claimed,  with  interst. 

Affirmed  on  appeal  by  marine  court  general  term. 


454  CITY  COURT  REPORTS. 

Douglass  «.  Roberts. 


3S tm  ijork   fHartnt    tfonrt 

Trial  Term— June,  1883. 

DOUGLASS  V.  ROBERTS. 

C.  employed  the  pl;\l\tlff  to  do  certain  work,  and  the  plaintiff,  after 
doing  less  than  qii^Ker  of  the  work  contracted  to  be  done,  aban- 
doned it,  being  dissatisfied  with  C.'s  financial  condition.  The  de- 
fendant, who  owned  the  property,  thereupon  told  the  plaintiff  to  go 
on  and  complete  the  contract,  and  tiiat  he  would  pay  the  bill.  The 
plaintiff  thereafter  completed  the  work.  Heldy  that  the  defend- 
ant was  liable  for  the  bill. 

McAdam,  J. — The  plaintiflE  testified  that  after  doing 
less  than  quarter  of  the  work  contracted  to  be  done  on 
the  employment  of  Coburn,  he  abandoned  it  and  re- 
fused to  proceed  further,  being  dissatisfied  with 
Coburn' s  financial  condition.  Having  abandoned  the 
work  in  an  unfinished  state,  the  plaintiff  left  himself 
without  any  remedy  on  his  special  agreement  with 
Coburn.  The  plaintiff  and  his  witnesses  unite  in  say- 
ing that  after  this  abandonment  the  defendant,  as 
owner  of  the  building  on  which  the  work  was  com- 
menced, told  the  plaintiff  that  he  did  not  want  the  work 
stopped,  to  proceed  and  complete  it,  and  that  he  (the 
defendant)  would  pay  the  bill.  This  amounted  in  law 
to  a  rescission  of  the  former  contract  with  Coburn,  and 
the  making  of  an  independent  contract  with  the  de- 
fendant, by  which  he  was  to  pay  the  original  contract 
price.  It  was  not  an  undertaking  by  the  defendant  to 
pay  Coburn' s  debt,  or  to  see  that  Coburn' s  debt  was 
paid,  but  an  original  promise  by  the  defendant  to  pay 
his  own.  The  case  falls  withit  the  principles  declared 
in  Devlin  v.  Woodgate,  34  Ba.  b.  252 ;  Quaintard  v. 
Be  Wolf,  Id.  97 ;  Huber  v.  Ely,  45  Id.  169 ;  King  v. 
Despard,  5  Wend.  227.    The  jury  having  found  for  the 
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plaintiflf,  I  am  bound  by  the  facts  as  established  by 
their  verdict. 

There  was  no  error  of  law  committed,   and  the 
motion  for  a  new  trial  must  be  denied.    No  costs. 


JStm   Boric  Itlarinc  (lourt. 

Special  Term — November^  1882. 

THE  NASON    MANUFACTURING  COMPANY  v. 
THE  RANKIN  ICE  MANUFACTURING 

COMPANY. 

The  pendency  of  a  suit  in  a  foreign  court  by  the  same  plaintiff  against 
the  same  defendant,  for  the  same  cause  of  action,  is  no  stay  or  bar 
to  a  new  suit  instituted  liere,  and  this  although  pioperty  has  been 
attached  in  the  foreign  jurisdiction.  But  our  courts  may  restrain 
our  own  citizens  from  proceeding  in  courts  of  a  foreign  jurisdiction 
pending  proceedings  in  our  courts.* 

The  defendant  moves  under  section  1778  of  the  Code 
of  Civil  Procedure,  for  an  order  extending  the  time  to 
answer.    The   action   is   upon    two  promissory  notes 

Shea,  Cli.  J.,  filed  the  following  opinion  in  Brower  v.  Beards- 
lee  (K  r.  Daily  licff.  December  27,  1882). 

Shea,  Ch.  J. — This  is  a  motion  to  restrain  the  plaintiff  from 
prosecuting  this  action  in  this  court  pending  another  action  at  law 
upon  the  same  cause  against  the  same  defendant  in  one  of  the  circuit 
courts  of  New  Jersey.  I  know  of  no  precedent  which  will  warrant 
the  granting  of  such  a  motion.  There  are  exceptions  to  a  general  rule 
(Vail  «.  Knapp,  49  Barb.  290)  wherein  our  courts  will  interfere  by  in- 
junction to  restrain  our  own  citizens  from  proceeding  in  courts  of  a 
foreign  jurisdiction  pending  proceedings  in  our  own  courts;  but  the 
motion  made  here  is  the  reverse  of  this,  and  has  not  been  granted  by 
our  courts  (Bowne  v.  Joy,  9  Johr.a.  221 ;  Walsh  v.  Durkin,  Id,  99 ; 
Judge  Mc Adam's  opinion,  Nason  Manufacturing  Co.  v.  Rankin  Co.), 
and  in  England  a  motion  like  the  present  has  been  denied. 

Motion  denied,  with  $10  costs. 
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made  by  said  corporation,  and  the  defense  proposed  is 
that  an  action  for  the  same  cause  has  been  commenced 
by  the  plaintiflp  against  the  same  defendant  in  the  city 
of  Baltimore,  Maryland,  in  which  action  an  attach- 
ment has  been  levied  upon  property  of  the  said  cor- 
poration, more  than  suflScent  in  amount  to  satisfy  the 
whole  claim  of  the  plaintiff ;  that  said  action  was  com- 
menced before  this,  and  that  it  is  still  pending  in  a 
court  of  comxDetent  jurisdiction.  The  question  pre- 
sented is  whether  these  facts  constitute  a  defense. 

Hamilton  &  Lyon^  for  the  motion. 

A.  S.  Sullivan^  opposed. 

McAdam,  J. — The  pendency  of  a  suit  in  a  foreign 
court  by  the  same  plaintiff  against  the  same  defendant, 
for  the  same  cause  of  action, is  no  stay  or  bar  to  a  new  suit 
instituted  here  (Bowne  v.  Joy,  9  JohuH.  221  ;  Walsh 
0.  Durkin,  12  Id,  99;  20  hid,  457;  2  Giirtis  C.  Ct. 
559).  There  is  no  hardship  in  this,  because  the  defend- 
ant cannot  be  obliged  to  pay  the  money  twice,  since 
payment  in  the  one  suit  may  be  pleaded  puis  darrein 
continuance  to  the  other ;  and  if  the  two  suits  proceed, 
pari  passUj  to  judgment  and  execution,  a  satisfaction 
of  either  judgment  may  be  shown,  audita  querela,  or 
otherwise,  in  discharge  of  the  other  (Bowne  v.  Joy, 
supra). 

This  being  the  settled  rule  of  law,  I  fail  to  discover 
how  the  circumstance  that  the  creditor  has  secured  his 
debt  by  attachment  of  property  in  the  foreign  juris- 
diction can  alter  its  effect.  The  security  furnished 
by  the  mere  service  of  such  an  attachment,  in  a  legal 
sense,  neither  extinguishes  nor  diminishes  the  debt, 
and  may  not  result  in  producing  a  satisfaction  of  the 
judgment  ultimately  recovered.  The  attachment  itself 
may  be  vacated,  superseded  or  otherwise  discharged, 
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and  the  security  released  by  proceedings  had  in  the 
foreign  jurisdiction,  all  without  reference  to  any  com- 
ity, credit  or  respect  which  may  have  been  given  to  it 
in  proceedings  pending  here.  The  decision  in  Law- 
rence V.  Remington  (6  Biss.  44)  is  not  based  on  solid 
legal  grounds  nor  on  logical  reasoning,  and  cannot  be 
followed. 

The  matters  proposed  to  be  pleaded  do  not  constitute 
a  legal  defense,  and  the  motion  for  leave  to  plead  them 
will  therefore  be  denied. 


JStm  Sork  iHarine   dotirt. 

Trial  Term— November,  1882. 

ADDISON"  P.  SMITH  against  PHILIP  TEETS  and 

A.  ADDISON  TEETS. 

A  person  ^ho  assumes  to  contract  as  an  agent  must  see  to  it  that  his 
principal  is  legally  bound  by  his  act;  for  if  he  docs  not  give  a  riglit 
of  action  against  his  principal  the  law  holds  him  personally  re- 
sponsible. 

Upon  the  trial,  the  jury  rendered  a  verdict  in  favor 
of  A.  Addison  Teets,  one  of  the  defendants,  and  against 
Philip  Teets,  the  other  defendant,  for  $110  damages. 
Philip  Teets  moves  upon  the  minutes  to  set  aside  the 
verdict  rendered  against  him,  and  this  is  the  motion  to 
be  decided. 

McAdam,  J. — The  plaintiff  proved  that  he  was  em- 
ployed as  a  broker  by  the  defendant  to  find  a  purchaser 
for  the  premises  in  question,  and  that  he  subsequently 
called  the  attention  of  Mr.  Camp  to  the  property,  and 
that  Camp  subsequently  purchased  it  at  $11,000.  It  is 
true  that  Camp  denies  that  the  plaintiff  induced  him 
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to  buy  the  property,  and  testifies  that  the  purchase  was 
induced  by  persons  having  no  business  connection  with 
tlie  plaintiff.  But  this  denial,  in  view  of  the  plaintiffs 
evidence,  creates  a  question  of  fact  upon  the  issue  of 
procuring  cause  on  which  the  jury  have  found  ad- 
versely to  the  defendant.  The  circumstance  that  the 
defendant  did  not  own  the  property  does  not  absolve 
from  liability  for  brokerage.  He  assumed  to  act  for 
the  owner,  and  as  both  he  and  the  owner  testified  to 
his  want  of  authority,  the  familiar  rule  must  be  ap- 
plied that  a  person  who  assumes  to  contmct  as  an 
agent  must  see  to  it  that  his  principal  is  legally  bound 
by  his  act ;  for  if  he  does  not  give  a  right  of  action 
against  his  principal  the  law  holds  him  personally  re- 
si)onsible  (Randall  v.  Van  Vechten,  19  Johns.  63  ;  Mawri 
V.  Heflernan,  13  Id.  58  ;  Skinner  v,  Dayton,  19  Id.  558  ; 
Mott  V.  Hicks,  1  Cowen,  536 ;  Stone  v.  Wood,  7  Id.  454  ; 
Arfridson  v.  Ladd,  12  Mass.  174).  While  the  evidence 
was  not  so  clear  as  to  free  the  case  from  doubt  yet  it 
was  of  that  mixed  character  which  forbids  the  court 
from  substituting  its  judgment  for  that  of  the  jury. 

The  motion  for  a  new  trial  will  herefore  be  denied, 
but  without  costs. 


JStm    |}ovk  iHarint    €ourt. 

Trial  Term— November,  1882. 

SCHLESINGER  v.  MALLOY. 

Motion  for  new  trial  on  the  grroaud  that  the  verdict  is  against 
the  weight  of  evidence. — Ttic  fact  that  the  verdict  arrived  at  by 
tlie  jury  differs  from  that  which  the  trial  judge  would  liave  directed 
if  he  liad  the  power  to  do  so,  docs  not  entitle  tlio  defeated  party  to 
a  Dew  trial. 
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McAdam,  J. — This  case  was  submitted  to  the  jury 
on  conflicting  evidence,  and  they  found  for  the  defend- 
ant. While  the  evidence  given  preponderated  in  favor 
of  the  plaintiff  to  such  an  extent,  that,  had  I  been  at 
liberty  to  substitute  my  judgment  for  that  of  the  jury, 
I  would  have  felt  obliged  to  direct  a  verdict  for  the 
plaintiff,  yet  the  circumstance  that  the  jury  took  a  dif- 
ferent view  of  the  evidence,  and  decided  the  question 
of  credibility  in  their  own  way,  does  not  necessarily 
make  their  verdict  erroneous.  The  policy  of  our  law 
tends  to  make  the  jury  the  sole  arbiters  of  conflicting 
evidence  {Proffatt  on  Jury  Trial,  %%  367,  368 ;  Best  c. 
Starks,  24  Ilova.  Pr.  68),  and  hence  their  verdict  ought, 
as  a  rule,  to  be  accepted  as  conclusively  establishing  the 
disputed  questions  they  are  called  upon  to  decide. 
The  jury  have  settled  the  facts  in  this  case  adversely  to 
the  plaintiff.  This  is  the  second  trial  of  the  action. 
Upon  the  tij-st  trial,  the  jury  disagreed,  and  upon 
the  i^resent  trial  the  defendant  succeeded  in  inducing 
the  jury  to  believe  his  theory  of  the  case.  1  am  aware 
of  the  facility  with  which  new  trials  are  granted,  but 
must  nevertheless  deny  the  present  motion,  because  I 
can  find  no  logical  or  practical  reason  for  a  rule  of 
practice  which  prevents  the  trial  judge  (in  cases  of 
conflicting  evidence)  from  directing  the  verdict  his 
legal  judgment  suggests,  and  which  at  the  same  time 
requires  (or  even  permits)  him  to  grant  a  new  a  trial, 
on  the  sole  ground  that  the  verdict  the  jury  ultimately 
render  differs  from  that  which  he  would  have  ordered 
if  he  had  been  allowed  to  give  the  proper  direction  in 
the  first  instance.  Calling  the  rule  a  supervisory 
power  neither  alters  its  effect  nor  changes  its  incon- 
gruity. 

Motion  for  a  new  trial  denied,  but  without  costs. 
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IStm  Hork   iHarine    €otirt. 

Special  Term — December,  1882. 

THOMAS  GREEN  against  MINNIE  STERN. 

Attachment  of  moneys  in  bank. — Motion  to  compel  bank  to  paj 
oyer. — A  person  in  whose  linnds  moneys  have  been  attached  cannot 
be  compelled,  upon  a  mere  motion,  to  pay  over.  The  remedy  is  by 
action  or  by  supplementary  proceedings. 

Motion  to  compel  the  Bank  for  Savings  to  pay  over 
moneys  of  the  defendant,  levied  on  by  the  sheriflE 
under  attachment  against  property. 

Abrara  Kling^  for  the  motion. 
Strong  &  Caldwalader^  opposed. 

McAdam,  J. — As  the  Bank  for  Savings  refuses  to 
pay  over  to  the  sheriff  the  moneys  of  the  defendants 
attached,  in  its  possession,  the  plaintiff  cannot  compel 
such  payment  upon  mere  application  by  motion,  but 
must  either  (1)  bring  an  action  against  the  bank  in  the 
joint  names  of  the  plaintiff  and  the  sheriff  iCode^  §§^77, 
678;  33  Barb,  123;  57  Id.  33),  or  (2)  examine  the 
officers  of  the  bank,  upon  the  ground  that  it  has  money 
on  deposit  belonging  to  the  judgment  debtor  {Code^  § 
2441),  and  the  court  may,  upon  the  conclusion  of  the 
examination,  direct  so  much  of  the  money  on  deposit 
to  be  paid  over  to  the  sheriff  as  may  be  necessary  to 
satisfy  the  judgment  {Code^  §  2447). 

The  present  application  must  be  denied,  but  with- 
out costs. 
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UStw   Uork   fflavine    dourt 

Special  2  ervi— December,  1882. 

SCHLESINGER  agahist  FOXWELL. 

Parties  and  witnesses  attending  in  good  faith  any  legal  tribunal  are 
privileged  from  arrest  in  going  to  and  returning  therefrom. 

Tlie  immunity  from  service  of  process  without  arrest  is  limited  to  wit- 
nesses, and  docs  not  in  chide  parties.* 

McAdam,  J. — Parties  and  witnesses  attending  in 
good  faith  any  legal  tribunal,  with  or  without  a  writ  of 
protection,  are  privileged  from  arrest  on  civil  ^process, 
during  their  attendance  and  for  a  reasonable  time  in 
going  and  returning ;  and  this  immunity  extends  to  all 
kinds  of  civil  process,  and  affords  an  absolute  pro- 
tection (Larned  v.  Griffin,  12  I^ed.  Hep.  590 ;  Mackay  v. 
Lewis,  7  Han,  83 ;  6  Id.  477).  The  defendant  herein 
was  a  party  to  an  action  pending  in  the  superior  court, 
the  case  was  upon  the  day  calendar,  it  was  not  reached 
and  had  gone  over  until  next  day,  at  which  time  the 
defendant  was  required  to  attend.  In  the  meantime  he 
was  arrested  on  the  order  of  arrest  granted  herein. 


*  A  motion  afterwards  made  to  set  aside  the  service  of  the  summons 
in  the  above  case  was  denied  upon  the  following  grounds: 

McAdam,  J. — A  non-resident  witness  attending  our  courts  can 
ncitlier  be  arrested  nor  served  with  process;  his  privilege  protects  him. 
A  resident  witness  is  privileged  from  arrest,  but  not  from  the  service 
of  ordinary  i)r(»cess.  The  privilege  of  immunity  from  service  of 
summons  without  arrest  wiiilu  in  the  State  to  attend  court  is  limited 
to  witnesses,  and  does  not  include  parties;  the  privilege  of  the 
suitor  in  such  cases,  is  from  arrest  only,  and  not  frbm  the  service  of 
civil  process  (Jenkins  v.  Smith,  57  How.  Pr.  171).  The  rule  as 
lain  down  above  is  the  correct  one  (Matthews  v.  Tufts,  87  N.  Y. 

5as). 

Motion  denied ;  $10  costs  to  abide  event.  Defendant  may  have  six 
dnys'  further  time  to  answer. 
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The  defendant,  under  the  circumstances,  was  under 
the  protection  of  the  superior  court,  and  was  privileged 
from  arrest.  The  fact  that  he  did  not  assert  this  priv- 
ilege exempts  the  otBcer  who  made  the  arrest  from  lia- 
bility, but  does  not  justify  me  in  Avithholding  from  the 
defendant  a  right  which  he  has  now  legallj'^  established. 
The  rule  which  I  have  followed  renders  the  administra- 
tion of  justice  free  and  untrammeled,  and  protects  from 
improper  interference  all  who  are  concerned  init(Hud- 
deson  v.  Page,  9  Phila,  65). 

The  service  of  the  order  at  the  time  and  under  the 
circumstances  stated  was  irregular,  and  must  be  set 
aside.  Such  irregularity  affects  only  the  service,  how- 
ever, ajid  does  not  invalidate  the  order  of  arrest,  which 
will  be  rQtained,  to  the  end  that  it  may  be  executed  at 
a  time  and  in  a  manner  not  inhibited  by  law.  The 
case  cited  by  the  plaintiff  (21  Hun^  164)  is  not  in  con- 
flict with  these  views.    No  costs. 


JfetD   Hork    iMarine    (dottrt 

Special  Term — December,   1882. 

BACON  ET  AL  against  GOLDSMITH  et  al. 

Supplementary   proceedings.— Power   to   limit    examination. — 

Where  it  appeared  that  the  judgment  debtors  had  made  a  general' 
assignment  for  the  benefit  of  creditors,  and  that  the  judgment  cred- 
itors hud  filed  a  bill  in  tlic  superior  court  to  set  the  assigument 
aside, — Ileld^  that  the  examination  of  the  debtors  on  supplementary 
proceedings  in  the  marine  court  should  be  limited  to  property  ac- 
quired since  the  general  assignment. 

McAdam,  J. — The  judgment  debtors  made  a  gen- 
eral assignment  for  the  benefit  of  tlieir  creditors,  Novem- 
ber 1, 1881,  so  that  jurisdiction  of  the  assigned  estate 
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is  now  vested  in  the  court  of  common  pleas  (L.  1877,  c. 
466,  §  24),  and  that  court  may,  in  a  proper  case,  direct 
the  assignors  to  submit  to  an  Examination  {Bishop  on 
Insolvent  Debtors^  §§  309,  310)  respecting  the  assigned 
property.  The  plaintiffs  have  commenced  an  action  in 
the  superior  court,  to  set  aside  the  assignment  as  fraud- 
ulent and  void.  The  complaint  in  that  action  alleges, 
"that  the  defendants  have  no  property  other  than 
that  entered  in  said  assignment."  This  complaint  was 
verified  by  the  plaintiffs  August  21,  1882.  The  de- 
fendants have  been  examined  on  prior  supplementary 
proceedings,  in  one  of  which  a  receiver  •  has  been 
appointed.  The  plaintiffs  seek  to  examine  the  defend- 
ants under  similar  proceedings,  founded  on  a  judgment 
recovered  in  this  court.  The  plaintiffs  are  erftitled  to 
the  examination  as  of  right,  subject  to  the  i)Ower  of 
the  court  to  limit  and  control  it.  Considering  the  fact 
that  the  common  pleas  may  permit  an  examination  of 
the  defendants  in  that  court,  and  tllat  the  superior 
court  may  permit  an  examination  in  the  action  pending 
there  ;  and  the  additional  fact,  that  all  of  the  defend- 
ants' property  has  passed lo  the  assignee,  who  is  under 
the  control  of  the  court  of  common  pleas,  the  plaintiffs 
must  be  limited,  in  their  examination  of  the  defend- 
ants, to  transactions  had,  and  property  acquired,  since 
the  delivery  of  the  assignment. 

To  allow  the  plaintiffs  to  go  behind  the  assignment 
in  their  examination  of  the  defendants,  would  be  to 
permit  the  discovery  of  evidence,  rather  than  of  prop- 
erty. The  possibility  that  the  two  courts  named  may 
not  facilitate  the  i)laintiffa  in  getting  what  they  desire, 
gives  them  no  right  to  demand  that  this  court  shall,  in 
an  indirect  manner,  furnish  that  which  the  other  courts 
decline  to  counteuance.  The  receivership  already  ex- 
isting will  be  extended  over  this  proceeding,  if  the 
I^laintiffs  desire.  If  the  receiver  is  objectionable,  the 
application  to  remove  him  must  be  made  to  the  court 
which  appointed  him. 
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IStw   Sork    marine   €onrt 

special  Term — Decemhery   1882. 

McKAY  against  REED. 

Consolidation  of  actions. — The  murine  court,  on  a  motion  to  consol- 
idutc,  may  remove  to  itself  an  action  pending  in  one  of  the  judicial 
district  courts. 

McAdam,  J. — Tlh^  i)laintiff  coramen(;ed  this  action 
r.<:^ainst  the  defeiulaiit  on  November  1,  1882,  to  recover 
the  amount  of  three  certain  promissory  notes,  made 
by  tin*,  defendant,  aggregating,  in  amount,  $688.18. 
The  defendant  answered.  l>y  pleading  a  counter-claim 
in  defense.  The  phiintiflf  thereafter,  and  on  December 
I'J,  1883,  commenced  an  action  against  the  defendant 
in  the  sixtli  judicial  district  court,  on  another  promis- 
sory note  made  by  the  defendant,  for  8101.75.  The 
defense  to  this  note  is  similar  to  that  interposed  to  the 
others.  The  defendant  moves  to  consolidate  the  two 
actions,  by  bringing  into  tj^is  court  the  action  subse- 
quently commenced  in  the  district  court.  The  defend- 
ant has  brought  himself  within  the  rule  which  entitles 
a  defendant  to  consolidate  actions,  and  the  only  ques- 
tion to  be  considered  is  one  of  power.  The  Code  (§  818) 
provides:  that  "where  one  of  the  actions  is  pending 
in  the  supreme  court,  and  another  is  pending  in  another 
court,  the  supreme  court  may,  by  order,  remove  to 
itself  the  action  in  the  other  court,  and  consolidate  it 
with  that  in  the  supreme  court."  Section  3347  of  the 
Code,  in  defining  the  powers  of  the  other  courts,  pro- 
vides that  section  818  (supra)  shall  be  applicable  to  all 
courts  of  record,  so  that,  so  far  as  the  present  application 
is  concerned,  section  818  is,  by  consftuction,  to  be  read 
as  if  the  word  ''marine"  court  had  bee.n  inserted  in 
that  section,  instead  of  the  "  supreme."  So  construed, 
it  is  evident  that  the  necessary  power  to  consolidate 


N.  Y.  MARINE  CT.,  Trial  T.,  Nov.,  1882.    465 


Heintze  v,  Erlachcr. 


exists,  by  virtue  of  which  this  court,  by  order,  removes 
to  itself  the  action  pending  in  the  district  court,  to  the 
end  that  the  pleadings  in  the  marine  court  suit  be 
amended  to  embrace  all  the  causes  of  action  aforesaid. 
The  defendant  may  present  the  order  necessary  to 
carry  this  decision  into  eflfect. 


IStw  ijork  marine   Court 

Trial  Term— November,  1888. 

HEINTZE  V.  ERLACHER,  (2  oases.) 

Landlord  aud  Tenant. — Covenant  to  repair. — A  covenant  to  repair 
extends  to  all  repairs,  irrespective  of  the  cause  of  the  defect. 
Where  there  is  an  express  covenant  to  "keep  in  repair"  there  can  be 
no  independent  collateral  oral  undertaking  on  the  part  of  the  land- 
lord by  which  lie  and  not  the  tenant  is  to  perform  this  covenant. 

McAdam,  J. — The  defendant  as  tenant  agreed  to 
keep  the  demised  premises  in  repair,  and  if  to  keep  in 
repair  it  is  necessary  that  the  rooms  should  first  be  put 
in  repair,  the  covenantor  is  bound  to  perform  that  duty 
(Myers  v.  Burns,  35  JV.  Y.  at  pp.  271,  272 ;  38  Id.  80  ; 
16  M.  &  W.  541),  and  a  covenant  to  make  repairs  ex- 
tends to  all  necessary  repairs,  irrespective  of  the  cause 
of  the  defect  (58  JST.  T.  635  ;  17  Han,  163).  The  defects 
complained  of  might  have  been  obviated  if  the  tenant 
had  performed  her  covenant,  and  they  do  not  in  conse- 
quence justify  her  abandonment  of  the  premises  (58 
N.  Y.  635  ;  17  Hun,  163).  There  being  an  express 
covenant  by  the  tenant  to  "keep  in  repair,"  there  can 
be  no  independent  collateral  oral  undertaking  on  the 
part  of  the  landlord  by  which  he  and  not  the  tenant  is 
to  perform  this  covenant.  Such  an  oral  understanding 
would  be  in  direct  conflict  with  the  writing  executed  by 

Vol.  II.— 30 
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the  parties  and  is  inadmissible  l.o  alter  or  yary  its  terms. 
Tlie  cases  cited  by  the  defendant  (61  How.  Pr.  36 ;  78 
iT.  Y.  74)  have  no  application  to  such  a  case,  and  the 
rale  laid  down  in  61  Ho  to.  Pr,  supra^  is  open  to  a  criti- 
cism not  necessary  to  make  at  present.  As  there  was 
no  legal  collateral  unde^rtaking,  there  can  be  no  valid 
counter-claim  for  its  breach.  There  was  no  acceptance 
of  the  alleged  surrender  proved  (69  iT.  Y.  118).  There 
was  no  defense  to  the  action,  and  the  direction  to  find 
for  the  plaintiflE  was  right.  The  motion  for  a  new  trial 
must  be  denied. 


r 

3Stm  IQork    (S^ommon    |)Ua0. 

General  Term — November ,  1882. 
Van  Brunt,  P.J. ;  J.  F.  Daly  and  Van  Hoesen,  J  J. 

GEORGIE  V.   ROWE,  against  WILLIAM  J. 

COMLEY  ET  AL. 

Compromise  Verdict.— Married  Women. — Readingr  Pleadings  to 
Jury. — The  marine  court,  general  term,  may  set  aside  a  compro- 
mise verdict,  rendered  in  that  court,  but  the  common  pleas  on  ap- 
peal therefrom  cannot. 

Amendments  are  allowed  to  uphold  judgments,  but  never  to  reverse 
them. 

Where  a  married  woman  proves  a  contract  made  by  herself  for  her  own 
personal  services,  and  payment  is  to  be  made  to  her,  it  will  be  pre- 
sumed, in  the  absence  of  any, proof  or  circumstances  to  the  contrary, 
that  such  services  are  to  be  performed  on  her  sole  and  separate  ac- 
count; and  in  such  a  case,  under  the  laws  of  Massachusetts  as  well 
as  this  State,  a  married  woman  is  entitled  to  sue  for  and  recover  her 
own  earnings. 

The  pleadings  in  a  case  are  always  before  the  court  and  jury,  and  it  is 
from  them  that  the  issues  to  be  tried  are  to  be  determined,  and  a 
party  in  summing  up  has  a  right  to  refer  to  the  pleadings  for  the 
purpose  of  calling  the  attention  of  the  jury  to  the  exact  position  of 
the  parties  in  respect  to  the  issues  to  be  tried. 


I 
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F.  K,  Pendleton^  for  appellants. 

H.  H.  Spelman^  for  respondent. 

This  action  was  commenced  in  the  New  York  ma- 
rine court  to  recover  damages  for  a  breach  of  contract 
for  services  to  be  rendered  by  the  plaintiff  as  an  actress. 
TUe  answer  denied  the  contract  as  alleged,  and  pleaded 
an  accord  and  satisfaction.  The  action  was  tried  before 
Mr.  Justice  McAdam  and  a  jury,  and  a  verdict  having 
been  rendered  for  the  plaintiff  for  a  less  sum  than  the 
amount  claimed,  a  motion  was  made  for  a  new  trial, 
upon  the  ground,  among  others,  that  the  verdict  was 
the  result  of  a  compromise  upon  the  part  of  the  jury. 
The  motion  was  denied,  and  from  the  judgment  entered 
upon  the  verdict  an  appeal  was  taken  to  the  general 
term  of  the  marine  court,  where  said  order  and  judg- 
ment were  affirmed,  and  from  such  affirmance  an  ap- 
peal was  taken  to  the  court  of  common  pleas,  where 
the  following  opinion  was  tiled : 

Van  Brunt,  P.  J. — The  point  which  was  urged  upon 
the  argument  of  this  appeal  was  that  the  verdict  was 
the  result  of  a  compromise  upon  the  part  of  the  jury. 
We  are  of  the  opinion  that  this  court  has  no  power  to 
reverse  a  judgment  or  grant  a  new  trial  for  such  a  rea- 
son. 

'*  When  a  trial  and  general  verdict  has  been  had,  we 
can  deal  only  with  questions  of  law  arising  upon  ex- 
ceptions duly  taken,  and  we  cannot  correct  the  errors 
of  the  jury."  This  is  the  rule  as  laid  down  in  the  court 
of  appeals  in  the  cases  of  Oldtield  v,  N.  Y.  &  H.  R.  it. 
Co.  (14  N.  T.  310)  and  Standard  Oil  Co.  v.  Amazon  Ins. 
Co.  (79  N.  Y,  610),  and  as  the  appellate  powers  of  this 
court  in  respect  to  appeals  from  the  general  term  of  the 
marine  court  are  similar  to  those  of  the  court  of  ap- 
peals in  the  cases  of  appeals  to  that  court,  the  same 
rule  must  obtain. 
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If  the  general  term  of  the  marine  court  had  seen 
fit  to  set  aside  the  verdict  upon  the  ground  that  it  was 
the  result  of  a  compromise,  they  would  have  had  the 
power  so  to  do  in  the  exercise  of  its  discretion;  but 
this  court  can  only  consider  upon  appeal  the  excep- 
tions taken  during  the  trial. 

The  exception  taken  to  the  refusal  to  dismiss  the 
plaintiffs  complaint  because  she  was  a  married  woman, 
and  that  as  the  contract  was  made  in  Boston,  the  laws 
of  Massachusetts  must  govern,  and  there  being  no 
proof  of  what  the  laws  of  Massachusetts  were,  the 
common  law  must  control  the-  rights  of  the  parties, 
cannot  be  sustained,  as  upon  the  objection  being  taken, 
and  before  the  defense  opened  their  case,  the  plaintiff 
put  in  evidence  the  laws  of  Massachusetts  in  reference 
to  the  rights  of  married  women. 

Even  if  this  had  not  been  the  case,  no  defense  of 
coverture  having  been  set  up  in  the  answer,  and  no 
amendment  of  the  pleading  having  been  allowed,  the 
motion  to  dismiss  upon  the  ground  of  coverture  was 
properly  denied. 

If  it  should  be  urged  that  the  fact  was  proven  with- 
out objection,  and  that  the  pleadings  may  be  amended 
at  any  time  to  conform  to  the  proof,  it  may  be  suffi- 
cient to  suggest  that  such  amendments  are  allowed  in 
the  appellate  court  to  sustain  a  judgment,  but  never  to 
reverse  a  judgment. 

We  are  also  of  the  opinion  that  where  a  married 
woman  proves  a  contract  made  by  herself  for  her  own 
personal  services,  and  payment  is  to  be  made  to  her,  it 
will  be  presumed,  in  the  absence  of  any  proof  or 
circumstances  tending  to  the  contrary,  that  such  ser- 
vices are  to  be  performed  on  her  sole  and  separate  ac- 
count (Burbeck  v,  Ackroyd,  14  iV^.  Y.  359),  and  in  such 
a  case,  under  the  laws  of  Massachusetts,  as  well  as  of 
this  State,  a  married  woman  is  entitled  to  sue  for  and 
recover  her  own  earnings. 
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The  objection  to  the  reading  of  the  defendant's 
answer  to  the  jury  does  not  seem  to  be  well  taken. 
The  pleadings  are  always  before  the  court  and  jury, 
and  it  is  from  them  that  the  issues  to  be  tried  are  to  be 
determined,  and  a  party  certainly  has  a  right  to  refer 
to  the  pleadings  for  the  purpose  of  calling  the  attention 
of  the  jury  to  the  exact  position  of  the  parties  in  re- 
spect to  the  issues  to  be  tried. 

The  judgment  should  be  affirmed,  with  costs. 


IStm  Dork  itlarine  Court. 

Trial  Term— December,  1882. 

ABRAHAM  VAN  DOLSEN  et  al.  agaimt  WIL- 
LIAM P.   ABENDROTH,  Impleaded,  &o. 

Special  Partnersliip. — False  Certificate  as  to  Capital.— Banlkmptey 
of  tlie  General  Partners,  and  its  effect,  &e. — A  check  given  to  the 
general  partners,  and  not  passed  to  the  credit  of  the  firm  until  sev- 
eral days  after  the  filing  of  tlie  certificate  and  affidavit  required  by 
statute,  is  not  such  a  payment  of  capital  by  the  special  partner  as 
the  statute  contemplates.  The  false  certificate  does  not  make  the 
parties  general  partners,  though  liable  as  such  to  creditors.  The 
liability  is  in  the  nature  of  a  statutory  penalty,  which  is  enforceable 
only  by  action. 

Norwood  &  Cogswell^  for  plaintiffs. 

Arnoux^  Ritch  &  Woodford^  for  defendant. 

McAdam,  J. — The  plaintiffs  sue  to  recover  $900.32, 
the  amount  of  a  past-due  promissory  note  made  by  a 
copartnership  firm  doing  business  under  the  name  and 
style  of  "  GrifiLth  &  Wundram." 

The  evidence  shows  that  the  three  defendants 
formed  a  limited  partnership  under  the  statutes  of  this 
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State  (2  B.  8.  6  ed.  1153),  in  which  Griffith  and  Wund- 
ram  were  the  general  partners  and  the  defendant  Aben- 
droth  the  special.  They  complied  with  all  the  formal  re- 
quirements of  the  statute  in  regard  to  signing,  acknowl- 
edging, filing  and  publishing  the  certificate  provided  for 
therein,  as  well  as  the  rjeqnirement  that  an  affidavit  shall 
be  filed  proving  that  the  sum  contributed  by  the  special 
partner,  to  the  common  stock,  had  been  actually  and 
in  good  faith  paid  in  cash  ;  so  that,  upon  the  face  of 
the  record,  a  limited  partnership  was  effectually  con- 
summated between  the  parties,  upon  the  terms  and  con- 
ditions specified  in  the  articles  and  in  said  certificate. 
But  the  statute  (2  H.  S.  6  ed.  p.  1154,  §  8)  contains  a 
specific  provision  for  the  benefit  of  creditors,  in  these 
words:  '*  And  if  any  false  statement  be  made  in  such 
certificate  or  affidavit,  all  the  persons  interested  in  such 
partnership  shall  be  liable  for  all  the  engagements 
thereof,  as  general  partners.  It  does  not  make  thie 
persons  interested  general  partners  ;  this  it  could  not 
do  ;  that  is  to  say,  the  statute  could  not  alter  the 
rights  and  equities  of  the  partners  as  between  them- 
selves. These  were  fixed  by  the  contract  obligations 
of  the  parties.  Nor  did  the  statute  make  them  general 
partners  as  to  third  persons.  It  did  not  intend  to  mis- 
describe  their  legal  relation.  If  the  defendants  had 
failed  to  file  the  certificate  and  affidavit  required  by 
the  statute  they  would  have  become  general  partners, 
because  it  is  specially  provided  "  that  no  limited  part- 
nership shall  be  deemed  to  have  been  formed"  until  this 
requirement  is  complied  with  (2  H.  8.  6  ed.  1154,  §  8), 
but  when  this  formality  is  complied  with  the  limited 
partnership  is  complete,  with  all  the  incidents  belong- 
ing to  such  a  relation,  and  the  partnership  thus  formed 
continues  until  legally  dissolved.  But  if  the  certificate 
and  affid^it  prove  to  be  false,  the  statute  declares  that 
all  persons  interested  in  the  firm  shall  be  liable  as  gen- 
eral partners  for  all  of  the  firm^s  engagements.     If  the 


N.  Y.  MARINE  CT.,  Trial  T.,  Dec,  1882.    471 

Van  Dolscn  c.  Abcudroth. 

firm  keeps  its  engagements  the  limited  partnership  and 
the  rights  and  obligations  of  the  parties  continue  as 
before.  If  it  fails  to  keep  its  engagements  the  legal 
relation  is  left  unchanged,  but  the  persons  in  interest, 
whether  as  general  or  special  partners,  are  made  liable 
for  snch  unperformed  engagements,  so  that  while  not 
general  partners  in  fact,  nor  made  such  by  statute,  they 
may  nevertheless  be  holden  as  if  they  were,  by  credi- 
tors holding  the  firm's  obligations.  A  well  defined 
legal  distinction  exists  between  general  partners  inter 
se  and  persons  who  without  occupying  the  legal  rela- 
tion, become  after  proof  of  misconduct  holden  to  the 
same  liability  as  those  who  do. 

The  proofs  show  that  the  certificate  and  affidavit 
were  false — in  this,  that  instead  of  contributing  his 
share  of  the  capital  in  cash,  Abeadroth,  the  special 
partner,  contributed  a  check  which  was  neither  paid 
nor  credited  to  the  firm  for  several  davs  afterwards. 
This  circumstance  made  all  of  the  defendants  liable  for 
the  firm's  engagements  (Durant  ^?.  Abendroth»  69  N, 
Y.  148).  While  liable  in  form  as  general  partner,  this 
liability,  imposed  as  a  sort  of  penalty,  did  not,  as 
before  remarked,  alter  the  fact  that  as  between  them- 
selves they  were  just  what  they  contracted  to  be — to 
wit,  ''Griffith  and  Wundram  "  were  the  general  part- 
ners and  Abendroth  the  special.  The  general  partners 
as  a  firm  became  bankrupt,  and  on  the  petition  of 
Wundram,  it  was  formerly  adjudicated  bankrupt  on 
November  30,  1872,  and  on  December  20  following, 
Abendroth  was  chosen  assignee  of  the  firm's  estate.  It 
was  a  proceeding  between  Griffith  and  Wundram,  the 
general  partners,  on  the  one  hand,  and  the  firm's  credi- 
tors on  the  other ;  and  it  was  to  this  extent  only  that 
the  bankruptcy  court  obtained  jurisdictiop  over  the 
subject-matter  and  parties.  Abendroth  was  not  a  party, 
except  as  a  creditor. 

No  one  pretended  or  alleged  that  he  (Abendroth) 
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was  bankrupt,  or  that  the  firm,  if  Abendroth  had  been 
included  as  a  general  partner,  would  have  been  bank- 
rupt ;  and  the  bankruptcy  court  obtained  jurisdiction 
over  Abendroth  as  a  creditor  only,  and  could  deal  with 
him  in  no  other  right  or  capacity.  The  adjudication 
and  what  followed  affected  Griffith  and  Wunditim  as 
bankrupts,  on  the  one  hand,  and  Abendroth  and  the 
other  persons  mentioned  in  the  schedules  as  creditors, 
on  the  other. 

The  bankruptcy  court  did  not  and  could  not  have 
adjudicated  the  question,  whether  Abendroth  had  in- 
curred the  liability  improsed  by  the  statute  before  cited. 
That  question  was  nob  before  the  bankruptcy  court 
and  did  not  belong  there  for  adjudication. 

The  determination  of  the  question  of  the  bank- 
ruptcy of  Griffith  and  Wundram,  and  the  administra- 
tion of  their  estate,  did  not  directly  or  indirectly  involve 
the  question  to  be  determined  here,  /.<?.,  whether  Aben- 
droth, a  creditor  in  the  bankruptcy  proceedings,  was 
liable,  under  the  statute,  to  the  plaintiffs,  who  were 
also  creditors  there,  for  the -debt  owing  by  the  bank- 
rupt firm. 

Bankruptcy  proceedings  were  not  designed  to  settle 
disputed  claims  which  one  creditor  of  a  bankrupt  firm 
may  have  against  another  creditor  of  the  same  firm,  for 
the  jurisdiction  of  the  bankruptcy  court  is  limited  to 
the  determination  of  the  claims  which  the  creditors 
present  against  the  bankrupt  estate. 

The  plaintiffs  herein  never  jiroved  their  claim  and 
never  accepted  any  dividend  from  the  assigned  estate, 
and  they  have  in  no  way  directly  or  indirectly,  by  in- 
ference or  otherwise,  done  any  act  or  thing  which  can 
be  construed  into  a  waiver  of  their  right  to  enforce  the 
statutory  liability  of  Abendroth. 

The  record  in  the  bankruptcy  court  was  truthful  in 
point  of  fact,  and  this  is  all  that  it  implies. 

The  parties  were  correctly  described ;  that  is  to  say, 


• 


N.  T.  MARINE  CT.,  Sp.  T.,  Dec,  1882.      473 

Hirsch  v.  Hutchison. 

in  speaking  of  them  in  the  proceedings  subsequent  to 
the  adjudication,  "GriflSth  &  Wnndram"  were  called 
the  "  general  partners  "  and  "  Abendroth"  the  special. 
There  was  no  impropriety  in  applying  these  terms  to 
the  defendants,  nor  does  their  use  add  any  legal  force 
to  the  contention  tliat  the  plaintiff's  demand  here  was 
adjudicated  there.  If  Griffith  &  Wundram  had  brought 
an  action  as  a  lirm,  Abendroth  could  not  have  been 
joined  as  a  plaintiff  (SchuUen  v.  Lud,  4  B.  D.  Smithy 
206  \2  R.S.  6  ed.  p.  1166,  §  14).  He  was  certainly  not  a 
necessary  party,  at  all  events.  Upon  the  entire  case,  I 
hold  and  decide  that  the  bankrui»tcy  proceedings  are 
not  a  bar  to  this  action  ;  that  the  issue  determined 
here  was  not  and  could  not  have  been  adjudicated 
there  ;  and  that  the  bankruptcy  proceedings  have  no 
relevancy  to  the  questions  involved  in  the  present  liti- 
gation. 

It  follows  that  the  plaintiffs  are  entitled  to  judg- 
ment for  $1,482.16,  the  amount  claimed,  and  interest. 


JRtxx^  £|ork  iHarint    (Eourt. 

Special  2'erm — December^  1882. 

ALBERT   HIRSCH     against     ROBERT    J. 
HUTCHISON  M  AL. 

An  attachment  is  justified  in  favor  of  a  creditor  on  a  joint  demand  for 
goods  sold  and  delivered  where  one  of  two  copartners,  jointly  and 
individually  insolvent,  makes  a  fraudulent  transfer  of  his  interest  in 
the  firm  to  his  copartner. 

Motion  to  vacate  attachment. 

Heiiry  Arden^  for  the  motion. 
Frankenheimer  &  Rosenblatt^  opposed. 
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McADA3f,  J. — Tlie  plaintiff's  affidavit,  after  stating 
the  amount  of  his  demand  over  and  above  all  counter- 
claims, proves  that  the  defendants,  who  were  partners, 
on  the  25th  day  of  September,  1882,  were  both  jointly 
and  individually  insolvent,  and  that  being  so  insolvent 
and  indebted  to  the  plaintiff  and  others,  on  joint  de- 
mands, the  defendant  Roany  made  a  fraudulent  trans- 
fer of  his  interest  in  the  firm  to  his  copartner  and 
co-defendant  Hutchison.  The  defendant  Hutchison 
moves  on  the  original  papers  to  vacate  the  attachment, 
and  thereby  admits  for  the  purposes  of  this  motion  that 
the  charges  made  are  true.  The  sole  question,  there- 
fore, is  whether  the  sale  conceded  to  be  fmudulent  jus- 
tifies the  attachment. 

On  first  impression  it  would  seem  that  a  transfer 
from  the  one  joint  debtor  to  the  other  could  not  preju- 
dice the  plaintiff  in  collecting  his  debt ;  but  this  im- 
pression is  removed  by  considering  the  legal  effect  of 
such  a  transfer,  which  makes  the  one  partner  the  sole 
owner  of  the  firm's  property,  and  gives  his  individual 
creditors  a  preference  over  the  joint  creditors  of  the 
firm  in  the  marshaling  of  the  assets  {Story^s  Eq.  Jut. 
§§  646,  675  ;  2  Spence's  Eq,  Jui\  213  ;  and  see  4  Barb. 
671 ;  41  Id.  307  ;  52  N,  Y.  146). 

The  defendant  also  claims  that,  as  the  action  is 
brought  to  recover  a  balance  due  "  for  goods  sold  and 
delivered,"  it  is  not  such  an  action  as  is  contemplated 
by  section  635  of  the  Code,  which  permits  an  attachment 
"where  the  action  is  to  recover  a  sum  of  money  only,  as 
damages  for    .     .     .    breach  of  contract." 

But  this  position  is  untenable.  The  action  is  for 
goods  sold  and  delivered.  It  is  founded  on  contract — 
the  agreed  price  or  the  reasonable  value  being  the 
measure  of  damages,  and  the  breach  consisting  in  the 
defendants'  failure  to  perform  their  part  of  it,  to  wit, 
by  paying  the  price  or  value.  The  words  employed  in 
the  present  Code  are  even  more  comprehensive  than 


N.  Y.  MARINE  CT.,  Sp.  T.,  Dkc,  1882.      475 

Sullivan  v,  Dahlman. 

those  employed  by  section  227  of  the  old  Code.  When 
the  coditiers  superseded  this  section  (227)  by  the  new 
section  (635)  they  did  not-  intend  to  limit  or  restrict,  but 
rather  to  enlarge,  the  right  of  attachment,  so  as  to  have 
it  comprehend  not  only  attachments  in  actions  "  arising 
on  contract  for  the  recovery  of  money  only,"  but  every 
action  ''  for  the  recovery  of  damages  for  breach  of  [any] 
contract."  This  is  the  more  reasonable  construction  of 
the  legislative  intent. 

The  additional  affidavit  offered  by  the  plaintiff  on 
the  argument  has  not  been  considered,  because  I  regard 
section  G83  of  the  Code  of  Civil  Procedure  as  merely 
declaratory  of  the  (then)  existing  rule  of  practice  in  re- 
gard to  new  papers,  as  reaffirmed  by  the  court  of  ap- 
peals, in  Yates  v.  North  (44  iV:  Y.  271),  and  hold  that 
the  case  of  Ives  v.  Holden  (14  Ifun^  402)  must  be  limited 
in  its  application  to  the  practice  as  declared  in  Yates  v. 
North  {supra).  Motion  to  vacate  attachment  denied, 
with  $10  costs,  and  with  leave  to  renew  on  affidavits. 

A  truusfer  by  one  partner  of  an  interest  in  or  a  lien  given  by  him 
upon  the  corpus  of  the  partnership  property  to  pay  nn  individual  debt, 
although  made  with  the  consent  of  the  other  partners,  is  fraudulent 
and  void  as  to  the  creditors  of  the  firm,  unless  the  firm  was  at  the 
time  solvent,  iind  sufficient  property  remained  to  pay  the  partnersliip 
debts  (Mencgh  v.  Wliitwell,  52  N.  Y.  140).  Eflfect  of  transfer  or  mort- 
gage by  one  partner  to  a  stranger,  and  of  a  judgment  recovered  against 
the  firm  {lb,).  Effect  of  such  mortgage  on  levy  under  said  judgment 
ilb.). 


IStm   Hork  marine  Cottrt 

Special  Term— December y  1882. 

SULLIVAN  against  DAHLMAN. 

Motion  for  new  trial  ou  newly-discovered  evidence. — Where  the 
evidence  newly  discovered  is  of  tiiat  problematical  character  known 
as  expert  testimony  the  motion  for  a  new  trial  should  be  denied. 
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McAdam,  J.— The  evidence  said  to  be  newly  discov- 
ered, consists  chiefly  of  the  opinions  of  experts,  whose 
testimony  is  of  tbat  problematical  character  that  there 
is  no  certainty  that  it  would  change  the  result  at  which 
the  jury  have  already  arrived  in  this  case.  Experience 
proves  that  veterinary  surgeons  disagree  as  often  as 
they  concur,  and  a  horse  case  generally  finds  an  equal 
number  of  experts  on  each  side,  advancing  different 
theories.  This  is  not  owing  to  any  imperfection  of 
character  or  veracity,  but  arises  from  honest  differences 
of  opinion  which  these  gentlemen  believe  and  with  can- 
dor express.  Without  casting  the  slightest  reflection 
upon  the  credibility  or  honesty  of  purpose  of  the 
new  evidence,  the  motion  for  a  new  trial  upon  the 
ground  of  newly-discovered  evidence  will  be  denied, 
because  the  unc^ertain  nature  of  expert  evidence  would 
not,  in  view  of  the  facts  established,  change  the  result 
upon  a  new  trial.     Motion  denied,  without  costs. 


IStw    Dork    Common    |)Ua0. 

Qenei'dl  Term — June^  1882. 
Daly,   C.J. ;  Van  Brunt  and  Van  Hoesen,  JJ. 

BERNARD  REILLY,  as  Sheriff,  &c..  Respondent, 
against  JAMES  A.  COLEMAN,  Impleaded,  &o., 
Appellant. 

A  bond  of  indemnity  given  to  the  sheriff  applies  to  a  levy  made 
before  the  bond  was  given;  and  the  defendant  in  a  suit  by  the 
sheriff  upon  the  bond  is  charged  with  the  knowledge  of  the  prior 
levy  and  sale  by  the  giving  of  tlie  bond,  unless  he  gives  affirmative 
proof  u])on  the  trial  of  ignorance  of  those  facts. 

E.  H.  Benn^  for  appellant. 
Henry  Thompson^  for  respondent. 


N.  Y.  COMMON  PLEAS,  Gkn  T,,  June,  1882.   477 

KeUly  V.  Coleman. 

The  action  was  brought  in  the  marine  court  upon  a 
bond  of  indemnity  signed  by  the  defendant,  and  given 
to  the  sheriff.  The  levy  and  sale  under  the  execution 
issued  upon  the  judgment  mentioned  in  the  instrument 
was  had  before  the  bond  was  given.  The  sheriflP  was 
sued  for  the  taking  and  sale  of  the  propert}'',  and  a  re- 
covery had  by  the  plaintiff,  was  affirmed  on  appeal  by 
McAdam  and  Isaacs,  JJ.,  and  on  further  appeal  to  the 
N.  Y.  common  pleas,  the  following  opinion  was  filed  : 

Pek  CuitiAM. — The  important  question  presented  is 
whether  the  condition  of  the  bond  is  broad,  enough  to 
cover  the  indemnity  awarded  by  the  judgment  of  the 
court  below.  The  obligors  bound  themselves  to  save 
the  sheriff  harmless  "of  and  from  all  harm,  let,  trouble, 
damage,  liability,  costst  counsel  fees,  expenses,  suits,  ac- 
tions, judginents,  attachments,  fines,  special  proceedings 
and  executions  that  shall  or  may  at  any  time  arise  .  .  . 
for  or  by  reason  of  the  levy,  taking  and  making  sale, 
under  or  by  virtue  of  such  execution,  of  all  or  any  per- 
sonal property  which  he  or  they  shall  or  may  judge  to 
belong  to  the  said  judgment  debtor.  .  ." 

The  defendant  is  charged  with  the  knowledge  of 
the  prior  levy  and  sale  by  the  giving  of  the  bond.  If 
he  desired  to  avail  himself  of  ignorance  of  those  facts, 
he  should  have  given  affirmative  proof  to  that  effect 
upon  the  trial. 

In  Griffith  zj.  Hardenburg  (41  iV.  T.  464)  the  court 
held  in  substance,  that  the  condition  of  the  bond  cov- 
ered the  [)rior  levy,  and  a  tortious  act  committed  by 
the  sheriff  under  the  defendant's  direction.  As  to  the 
latter  it  needed  i:)roof  of  the  direction  to  hold  the  de- 
fendant liable,  to  indemnify,  where  the  recovery  was 
had  solely  for  the  tortious  entry.  The  question  is  not 
here  involved.  The  case  of  AUston  v.  Conger  (06  Barb, 
272)  seems  in  point.  The  bond  was  there  held  to  ap- 
ply, although  the  levy  had  been  made  before  it  was 
given.    The  court  say  :  "  It  is  not  to  save  him  harmless 
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from  any  levy  he  may  thereafter  make,  but  from  any 
levy  under  the  execution  described.  .  .  The  fact  that 
the  levy  was  made  before  the  bond  was  given  does  not 
affect  the  question.  A  previous  levy  is  equally  within 
the  condition  of  the  bond." 

This  instrument  was  given  to  protect  the  sheriff 
against  any  judgment  which  might  arise  from  his 
making  sale  under  the  execution  mentioned  in  it. 
Though  the  sale  had  been  made  before,  the  judgment 
was  not  recovered  until  after  the  bond  was  given. 

The  judgment  must  be  affirmed,  with  costs. 


JStw  |}ork   marine    €onrt 

Trial  Term-^une,  1882. 

DANIEL  J.  DOWNEY,   Receiver,   &c.,  op  JOHN 
HOQAN,  ar/ainst  PAUL  McGINN. 

The  settlement  of  u  dinpated  account  nt  any  sum  the  parties  fix  upon 
is  a  good  accord  and  satisfaction,  but  an  error  of  addition  in  figur- 
ing lip  the  account  does  not  conclude  the  parties,  although  a  receipt 
in  full  has  been  given,  and  the  amount  of  the  error  in  the  addition 
(not  having  been  considered  in  the  settlement)  may  be  recovered. 

Charles  Blandy^  for  plaintiff. 
A.  Cardozo,  for  defendant. 

■ 

MoAdam,  J. — The  receipt  signed  '*  February  19, 
1877.  Received  payment  in  full.  John  Hogan,"  is  con- 
clusive as  to  the  item  of  $36R,  which  constitutes  the 
difference  between  Sl.lO  and  $1.12  per  foot  for  18,153 
feet  of  bridge  stone.  Maginn  claimed  that  he  had 
agreed  to  pay  only  $1.10  and  Hogan  claimed  $1.12. 
The  account  was  to  this  extent  disputed^  and  the  par- 
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ties  had  the  right  to  adjust  it  in  the  way  they  did. 
(Cook  V.  Knapp,  8  If.  T.  402 ;  Palmenton  v.  Hoxford, 
4  Den.  166  ;  Pierce  v.  Pierce,  25  Barb^  243  ;  Neary  r). 
Bostwick,  2  JliU.  514  ;  and  1  Den.  257  ;  14  Wend.  116  ; 
46  N.  Y.  640  ;  10  Id.  445).  But  the  error  of  addition 
presents  a  different  question.  The  bill  calls  for  18,163 
feet  of  bridge  stone  at  $1.12,  and  the  gross  amount 
is  figured  out  at    $20,251.36.      It    really 

figures  out $20,331.36 

Deducting  the  figures  on  the  bill    .        .      20,251.36 

Leaves  an  error  in  plaintiff's  favor  of  $80.00 

This  discrepancy  appears  on  the  face  of  the  bill.  As- 
suming, as  I  must,  that  both  parties  acted  upon  the  as- 
sumption that  the  computation  and  figures  v^ere  correct, 
a  rauUcal  error  of  fact  is  established  as  to  the  $80  afore- 
said, in  respect  to  which  the  receipt  is  not  conclusive 
(See  Williams  v.  Carrington,  1  Hilt.  515).  The  princi- 
ple is  founded  in  the  rule,  that  if  parties  believing  that 
a  certain  state  of  facts  exists,  come  to  an  agreement 
with  such  belief  for  its  basis,  on  discovering  their 
mutual  error,  they  are  remitted  to  their  original  rights 
(4  Ind.  43 ;  40  N.  Y.  391  ;  4  Bosw.  337  ;  7  Mich.  325). 
The  motion  to  dismiss  the  complaint  will  be  denied,  and 
the  action  allowed  to  proceed  as  the  $80  only. 


Neu)  2ork    iHartnt    (Hoitrt. 

Special  Term — December^   1882. 

HANNAH    MICHAEL   against   ELIZABETH 

WENNINO. 

Motion  costs. — Effect  of  snbsequent  discontiimance  without  costs. 

— Where  an  action  is  discontinued  without  costs,  tlie  discontinu- 
ance is  in  the  nature  of  a  final  judgment,  and  interlocutory  costs,  be- 
ing incidents  of  the  principal  thing,  arc  extinguished. 


480  CITY   COURT  REPORTS. 

Michael  t.  Wenning. 

Motion  to  set  aside  j)recept  for  costs  issued  by  de- 
fendant after  a  final  order  of  discontinuance  without 
costs. 

McAdam,  J. — ^An  order  of  discontinuance  tei-minates 
the  action  in  which  it  is  made,  and  works  a  dissolution 
of  any  provisional  remedy  granted  therein  (Hope  v. 
Acker,  7  Abb.  Pr,  308).  It  is,  in  short,  a  final  deter- 
mination of  the  rights  of  the  parties  in  an  action 
(Crockett  r.  Smitli,  .14  Afjb.  Pr.  62).  If  the  discontin- 
uance be  with  costs  or  on  payment  of  costs,  the  defend- 
ant may  have  Iheamount  thereof  taxed  and  enter  judg- 
ment therefor,  but  if  the  discontinuance  be  without 
costs,  theoideroi)eralesasa  final  adjudiciation  that  the 
defendant  is  not  entitled  to  any  costs.  The  effect  of 
the  final  order  or  judgment  in  the  present  case  was  to 
destroy  the  defendant's  right  to  the'interlocutory  costs 
awarded  to  him  on  the  motion  made  during  the  pro- 
gress of  the  action.  These  costs  were  but  incidental  to 
the  action,  and  when  the  final  order  was  made  directing 
a  discontinuance  of  the  action,  the  incident  was  merged 
in  the  principal  thing,  /.e.,  the  final  order,  which  oper- 
ates as  a  sort  of  final  judgment.  The  action  was  not 
pending  for  any  purpose  at  the  time  the  precept  herein 
was  issued,  and  a  precept  can  only  issue  in  an  action 
actually  or  constructively  pending.  Afler  judgment 
in  favor  of  a  party,  the  action  is  deemed  to  be  pending 
so  far  as  the  enforcement  of  such  judgment  is  concerned. 
But  a  final  order  determining  that  the  action  shall  be 
discontinued  ''without  costs,"  means  that,  so  far  as 
that  action  is  concerned,  the  defendant  is  to  have  no 
costs.  This,  it  seems  to  me,  must  be  the  effect  of  such 
an  order,  where,  as  in  this  case,  no  reservation  of  the 
motion,  costs  was  made  in  such  final  order  or  judgment. 
It  follows  that  the  i)recept  issued  herein.must  be  set 
aside.     No  costs. 


N.  Y.  MARINE  CT.,  Sp.  T.,  Dec,  1882.     481 


Powers  V.  McBride. 


New   Uork    SHaxint    (lourt. 

Special   Tenn — Djcernber,  1882. 

LEWIS  J.  POWERS  against  ROBERT  McBRIDE 

ET  AL. 

Offer  of  jndgrment. — Credit  as  to  part  of  claim  nnexpired. — Where 
the  defendant  pleaded  in  defense  that  part  of  the  claim  in  suit  was 
not  due  at  the  time  the  action  was  commenced,  the  credit  in  respect 
thereto  not  having  expired,  and  offered  to  allow  judgment  for 
the  balance,  which  offer  was  accepted  by  the  plaintiff  who  entered 
judgment  therefor, — Jleld^  that  under  such  circumstances,  the  judg- 
ment was  not  a  bar  to  a  new  action,  for  the  part  of  the  claim  wiiicii 
was  not  due  wl>en  suit  was  brought,  and  that  neither  an  amended^ 
complaint  nor  any  suggestion  upon  the  record  was  necessary. 

Motion  by  defendant  to  correct  judgment  by  striking 
an  amended  complaint  from  the  roll. 

McAdam,  J. — The  plaintiff  sued  defendant  to  recover 
$251.11  for  goods  sold  and  delivered  between  July  8, 
and  October  24, 1882.  The  defendants  answered  alleging 
that  the  credit  as  to  $157.51  of  the  goods  had  not  ex- 
pired when  the  action  was  commenced.  This  answer 
must  be  regarded  as  true  so  far  as  the  same  may  be 
taken  as  an  admission  against  the  defendants. 

The  claim  was    . $251.11 

Amount    not   due  according    to    defendant's 

answer 157.61 


Balance  due  when  action  was  commenced  .  $93.60 
The  defendants  offered  to  allow  judgment  for  this 
sum  ($93.60)  with  interest.  From  these  admitted f  acts ^ 
it  is  clear  that  the  acceptance  of  the  offer  (without  any 
amended  complaint)  would  have  been  no  b,ar  to  a  new 
action  for  the  $157.51  after  it  became  due  (See  Wilcox 

Vol.  I.— 31 
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V.  Lee,  1  RobL  355 ;  S.  C,  1  Abb.  Pr.  N.  S.  250 ;  26  How. 
Pr.  418).  As  before  remarked,  the  defendants'  answer 
is  conclusive  against  fhein^  that  such  credit  had  not  ex- 
pired. The  allegation  being  true,  the  plaintiff  was 
bound  to  accept  the  offer,  and  such  acceptance  under  the 
case  cited  worked  no  prejudice  to  the  plaintiff  in  re- 
spect to  the  portion  of  the  claim  as  to  which  the  credit 
had  not  expired  when  the  action  was  commenced.  An- 
nexing to  the  judgment-roll  an  amended  complaint 
claiming  $92.90  and  interest,  did  the  defendants  no 
harm.  The  time  to  amend  had  not  expired  when  this 
amendment  was  made.  The  only  effect  of  claiming 
$92.90  in  the  amended  pleading  when  the  offer  was  for 
$93.60,  is  that  the  plaintiff  is  barred  as  to  the  difference 
-  (70  cents)  which  he  loses. 

Under  the  circumstances,  the  motion  to  correct  the 
judgment  by  striking  out  the  amended  pleading,  will 
be  denied,  but  without  costs. 


J^'tu)    ijovk  JUarine    doiirt 

Special   Term — December,  1882. 

GDSTAV  WHITE  et  al.  against  DAVID 

HARRISON  ETAL. 

A  plaintiff  may  sue  on  contract  for  goods  sold  and  delivered,  and  if 
the  defendant  pleads  that  the  term  of  credit  on  which  the  goods 
were  sold  had  not  expired  when  the  action  was  commenced,  the 
plaintiff  may  in  such  an  action  avoid  this  defense  by'  proving  that 
the  credit  was  obtained  by  fraud. 

MoAdam,  J. — Whether  the  plaintiffs  had  an  exist- 
ing right  of  action  at  the  time  the  attachment  herein 
was  issued,  will  be  more  appropriately  determined 
upon  the  trial,  than  upon  mere  motion  like  the  present 
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If  the  term  of  credit  upon  which  the  goods  were  sold 
had  not  expired  when  this  action  was  commenced, 
this  circumstance  may  or  may  not  make  out  a  defense, 
according  to  the  character  of  the  proofs  offered.  In 
other  words,  the  plaintiffs  may  show  fraud  for  the  pur- 
pose of  vitiating  the  credit,  in  which  case  the  cause  of 
action  will  be  as  complete  as  if  no  credit  had  been 
given  (34  Barb.  84 ;  27  Id.  652 ;  4  Abb.  CI.  App.  Dec. 
592';  33  Bow.  Pr.  174  ;  3  Keyes^  120  ;  66  Barb.  355 ;  7 
Ilun,  225.) 

The  facts  disclosed  by  the  proofs  suflBciently  estab- 
lish the  ground  upon  which  the  attachment  issued.  They 
make  out  a  fair  .prima  facie  case  which  has  not  been 
explained  away  by  the  new  proofs.  Motion  to  vacate 
attachment  denied,  with  $10  costs  to  abide  the  event. 


IStm  Dork  JHarint   Cottrt. 

J^^9eeial  Term— December,  1882. 

MYER  ROSEN  against  MAX  J .  GOLDSTEIN. 

DisGOntinnance  of  action. — Where  the  cause  of  action  has  been  as- 
signed,  and  the  assignee  on  the  one  hand  and  the  defendant  on  the 
other,  agree  to  discontinue  the  action,  effect  ought  to  be  given  to 
their  agreement. 

Motion  by  defendant  for  an  order  discontinuing  the 
action. 

McAdam,  J. — A  few  days  after  this  action  was  com- 
menced, the  plaintiff  assigned  his  cause  of  action  to 
one  Peckham,  who  has  since  signed  a  consent  that 
the  action  be  discontinued  without  costs.  The  plain- 
tiff's attorney  assented  to  the  assignment.    This  put 
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the  legal  title  to  the  claim  in  Peckham,  and  made  him 
the  real  party  in  interest  in  the  action  (47  i^.  Y.  345  ; 
10  Barb.  573  ;  14  JST.  Y.  322). 

Being  the  real  party  in  interest,  he  has  the  right  to 
control  the  action,  and  direct  what  proceedings  shall 
or  shall  not  be  taken  therein,  and  when  the  real  party 
in  interest  on  one  side,  agrees  Avith  the  party  similarly 
situated  on  the  other  side,  that  a  controversy  of  theirs 
shall  be  discontinued,  the  court  should  see  that  their 
wish  is  carried  out.  The  plaintiff,  as  assignee  of  the 
cause  of  action,  is  liable  for  costs  {CodCy  §  3247) ;  a  cir- 
cumstance which  furnishes  an  additional  reason  why 
the  assignee  should  be  allowed  to  terminate  his  liability. 
If  the  plain  tiflE  has  any  reversionary  interest  in  the 
claim  itself,  he  does  not  lose  it  by  the  discontinuance 
of  this  action.  If  he  is  injured  by  the  discontinuance, 
his  remedy  (if  any)  is  against  the  assignee. 

Motion  granted. 


JStm    |)ork    iHarine    (£ourt 

Trial  Term— November^  1882. 

WM.    B.    ELLISON  and  KODMAN  B.   ELLISON 

against  SIMON   SMOLLER. 

Partnership  Names. — Where  persons  come  from  other  States  and 
make  contrncta  here,  they  must  in  respect  to  usury,  licenses  and 
firm  names,  conform  to  the  laws  of  New  York,  or  they  will  lose 
their  ventures.  Pennsylvania,  although  a  foreign  State,  is  not  a  for- 
eign country.  Where  a  firm  doing  business  in  Philadelphia,  Pcnn., 
under  the  firm  name  of  *'  John  B.  Ellison  &  Bons,^^  opened  a  bmnch 
office  in  the  City  of  New  York,  and  sold  in  their  firm  name  goods 
to  the  defendant,  for  which  tho  latter  gave  a  note, — Ilcldy  that  as 
**  John  B.  Ellison,"  whose  name  was  used  in  the  firm,  had  no  intercut 
therein,  that  under  chapter  281  of  the  Laws  of  1833  forbidding  the 
the  use  of  names  of  persons  not  interested  in  the  firm,  no  recovery 
could  be  had. 
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Application  for  a  new  trial,  or  for  an  order  di- 
recting judgment  for  the  defendant  Tion  obstante  vere- 
dicto. 

The  plaintiffs,  William  B.  Ellison  and  Rodman  B. 
Ellison,  conduct  business  at  Philadelphia,  Pennsylva- 
nia, under  the  firm  name  of  John  B.  Ellison  &  Sons. 
They  have  a  branch  office  in  the  city  of  New  York, 
where  they  keep  samples  and  solicit  orders.  The  de- 
fendant^ gave  an  order  for  goods  at  the  New  York 
branch  office,  which  was  subsequently  filled.  The  de- 
fendant, after  receiving  the  goods,  mailed  to  the  plain- 
tiffs at  their  principal  office,  at  Philadelphia,  the  note 
in  suit.  The  note  was  given  in  payment  for  the  goods, 
it  was  made  in  New  York,  and  was  payable  there. 

In  defense  to  the  present  action  upon  the  note,  the 
defendant  pleads  the  act  of  1833  (chap.  281)  which  pro- 
vides that  "  no  person  shall  hereafter  transact  business 
in  the  name  of  a  partner  not  interested  in  the  firm." 
The  trial  judge  directed  a  verdict  for  the  plaintiff  sub- 
ject to  the  opinion  of  the  court,  and  the  defendant  now 
moves  for  a  new  trial  upon  the  minutes,  or  for  an  order 
setting  aside  the  verdict  and  directing  judgment  in 
favor  of  the  defendant  {Gode^  §  1185). 

Samuel  G.  AdamSj  for  the  motion. 

Rudolph  Sampler^  opposed. 

McAdam,  J. — The  pleadings  sufficiently  show  that 
there  was  no  such  i^erson  interested  in  the  firm  as 
"  John  B.  Ellison,"  and  there  is  no  claim  on  the  part 
of  the  plaintiffs  that  they  have  complied  with  any  of 
the  subsequent  statutes  of  the  State,  permitting  the 
continued  use  of  firm  names,  on  complying  with  certain 
conditions.  The  provision  in  the  act  of  1849  (chap.  347) 
exempting  from  the  operation  of  the  act  of  1883,  supra^ 
commercial  partnerships  located  and  transacting  busi- 
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ness  in  foreign  conntries,  has  no  application  to  this 
case,  because  Pennsylvania,  although  a  foreign  State, 
is  not  a  foreign  country  (King  v.  Parks,  19  Johns. 
375;  Cope  v.  White,  26  W€7id.  517).  Although  the 
plaintiffs  have  their  principal  office  at  Philadelphia, 
Pennsylvania,  where  the  use  of  their  firm  name  is  pre- 
sumptively legal,  it  is  clear  to  my  mind  that  its  use  in 
carrying  on  a  branch  office  in  this  State,  is  contrary  to 
the  act  of  1833,  and  renders  the  transaction  in  suit 
illegal  (Swords  v.  Owen,  43  How.  Pr.  176).  People  who 
come  from  other  States  and  make  contracts  here  must 
in  respect  to  usury,  licenses  and  firm  names,  conform 
to  the  laws  of  this  State,  or  whatever  contracts  they 
enter  into  in  violation  of  our  statutes  are  incapable  of 
enforcement.  In  other  words,  the  courts  of  this  St-ate 
will  not  lend  their  aid  to  enforce  contracts  which  our 
laws  have  inhibited.  I  was  in  hope  that  the  giving 
of  the  note  could  be  construed  into  a  waiver  of  the 
statute,  so  that  the  defendant  might  be  compelled  to 
pay  that  which  is  confessedly  an  honesf  debt,  but  there 
is  nothing  from  which  a  waiver  can  be  implied.  The 
giving  of  the  note  was  part  and  parcel  of  the  illegal  con- 
tract. Its  sole  consideration  is  the  illegal  sale,  and  it 
is  diflicult  to  discover  how  the  consideration  can  be  held 
illegal,' and  the  evidence  of  it  valid.  The  latter  must 
follow  the  former ;  whatever  taint  entered  into  the  con- 
sideration, followed  into  the  note.  Besides,  the  act  in 
question  was  passed  to  protect  the  public  against  the 
use  of  fictitious  names  and  of  the  use  of  the  names  of 
persons  which  did  not  represent  actual  partners,  and  the 
general  rule  is  that  where  a  statute  is  enacted  to  secure 
general  objects  of  policy  or  morals,  no  consent  will  ren- 
der a  non-compliance  with  the  statute  effectual  {Sedg- 
wide  on  Statutory  Law^  421).  Under  the  circumstances, 
the  direction  ought  to  have  been  given  to  find  for  the 
defendant. 

The  direction  to  find  for  the  plaintiff,  subject  to  the 
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opinion  of  the  court,  will  therefore  be  set  aside,  and,  as 
the  case  presents  only  questions  of  law,  I  will,  under 
section  1185  of  the  Code,  direct  judgment  to  be  entered 
for  the  defendant,  in  the  same  manner  as  if  such  a  di- 
rection had  been  given  at  the  trial. 


TStm  iJork  illarine  Court 

Special  Term — December,  1882. 

EDWARD  BAYARD  against  JAMES  J.  SCANLON. 

Lnnatie. — Service  of  Summons  on,  when  sufficient. — An  appointmcDt 
of  A  committee  of  the  person  and  estate  of  a  lunatic,  by  a  court 
of  competent  jurisdiction  of  another  State,  docs  not  divest  the 
courts  of  this  State  of  their  ordinary  jurisdiction  to  proceed  against 
the  lunatic  by  action. 

Motion  to  set  aside  the  judgment  entered  herein, 
upon  the  ground  that  the  court  had  na  jurisdiction  of 
the  action,  or  that  the  action  be  transferred  to  the  su- 
preme court. 

MgAdam,  J. — [Inter  alia.] — It  is  suggested  that  the 
court  has  no  jurisdiction  because  the  defendant  is  a  lu- 
natic, and  has  been  so  adjudged.  The  proofs  show  that 
the  defendant  is  confined  in  the  Bloomingdale  Asylum, 
in  this  city,  under  a  warrant  signed  by  a  justice  of  the 
supreme  court,  pursuant  to  the  lunacy  laws  of  the 
State  {L.  1874,  c.  446).  No  committee  of  this  person  or 
estate  has  been  appointed  in  this  State,  and  the  war- 
rant aforesaid,  was  issued  upon  the  ex-parte  proof  per- 
mitted by  said  statute. 

The  plaintiff,  at  the  time  of  serving  process  upon 
the  defendant,  delivered  a  copy  of  the  summons  and 
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complaint  to  Dr.  Nichols,  the  medical  superintendent  of 
the  asylum,  pursuant  to  an  order  of  the  court  directing 
such  service.  The  service  thus  effected  was  the  best 
that  could  be  made,  and  confers  jurisdiction  {Code^  §§ 
426,  427).  On  behalf  of  the  defendant,  it  is  made  to 
appear,  that  he  has  been  judicially  declared  insane  by 
a  court  of  competent  jurisdiction,  to  wit:  by  the  pro- 
bate court  of  the  city  of  St.  Louis,  in  the  State  of  Mis- 
souri, and  that  S.  C.  Chibb,  of  that  city,  has  been  duly 
appointed  committee  of  his  person  and  estate.  But 
this  appointment  is  purely  territorial  and  cannot  be 
recognized  by  our  courts  as  giving  such  committee  any 
legal  status  here  {In  re  Neally,  26  IIow.  Pr.  402) ;  the 
decree  of  the  Missouri  court  having  no  extra-territorial 
effect.  When  application  is  made  in  New  York,  to  ex- 
tend the  powers  of  the  committee  over  the  person  and 
estate  of  the  lunatic  in  this  State,  our  courts  may  pro- 
tect the  creditors  of  the  lunatic  resident  here,  by  secur- 
ity proportioned  to  the  value  of  the  property  which 
the  committee  seek  to  possess  in  this  jurisdiction. 

The  suggestion  that  this  court  should  transfer  the 
action  to  the  supreme  court  is'untenable.  The  warrant 
issued  by  the  supreme  court  judge,  under  the  Laws  of 
1874,  supra^  was  the  mere  act  of  a  committing  magis- 
trate, special  in  its  nature,  and  ending  with  the  com- 
mitment. 

The  motion  to  set  aside  the  judgment  for  the  reasons 
stated,  must  therefore  be  denied,  without  prejudice  to 
any  subsequent  application  to  open  the  default  taken. 

If  the  committeo  of  the  person  and  estate  had  been  appointed  in 
this  State,  the  creditor's  remedy  was  to  apply  for  relief  to  the  court 
making  the  appointment  (see  In  re  Mason,  1  Barb.  441 ;  In  re  Hopper, 
5  Paige,  489,  490;  2  Paige,  423;  13  Barl.  424;  2  Id,  153;  26  Id.  172  ; 
Code,  §  2340). 
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ACCORD  AND  SATISFACTION— 
The  settlement  of  a  disputed  account  at  any  sum  the  parties  fix  upon 
is  a  good  accord  and  satisfaction,  but  an  error  of  addition  in  fig- 
uring up  the  account  does  not  conclude  the  parties,  although  a 
receipt  in  full  has  been  given ;  and  the  amount  of  the  error  in  the 
addition  (not  liaving  been  considered  in  the  settlement)  may  be 
recovered.     Downey  v.  McOinUy  478. 
ACT  OF  GOD— 
Defined.     Reed  v.  Compagnie  OenerdU  Transatlantiquey  16. 

ACTIONS   (JOINDKB  OF)— 

1.  An  administratrix  may  unite  in  the  same  complaint:  1.  An  in- 
debtedness to  her  as  administratrix  under  a  contract  with  the 
intestate.  2.  An  indebtedness  to  her,  as  administratrix  on  a  con- 
tract with  her,  as  such.     Valleau  v.  Cahill,  47. 

2.  A  default  will  not  be  opened  for  the  purpose  of  allowing  a  party 
to  argue  a  demurrer  interposed  by  him  where  it  is  clearly  friv- 
olous.    Id, 

ACTIONS  AND  DEFENSES— 

1.  An  action  will  lie  to  recover  costs  of  motion  imposed  by  an  order. 
Such  action  will  lie  against  one  who  was  a  party  to  the  motion, 
though  he  may  not  have  been  a  party  to  the  action.  Higgim  v. 
CaUalion,  854. 

2.  An  undertaking  given  in  an  action,  where  there  is  no  statute  au- 
thorizing the  giving  of  the  same,  is  void,  unless  the  same  ht 
founded  upon  some  legal  consideration.  An  undertaking  given 
on  removing  a  cause  from  one  court  to  another  is  void,  unless 
there  is  a  statute  authorizing  such  removal  and  providing  for  an 
undertaking  thereon.     Mittnaeht  v.  Schwend,  360. 

8.  Actions  on  deeds  and  other  specialties,  inter  partes^  must  be 
brought  by,  and  in  the  name  of  a  person  who  is  a  party  to  the 
instrument,  and  a  third  person,  a  stranger  to  the  deed,  cannot  sue 
thereon.  In  the  CAse  of  a  simple  contract,  a  promise  made  for 
the  benefit  of  a  third  person  is  valid,  and  n:ay  be  enforced  by  the 
promisee,  if  he  has  an  interest  in  the  subject  matter  of  the  prom- 
ise.    Isetiim  V.  Gardner,  407. 

\oh,  I.— 82  [489] 
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ACTIONS  AND  DEFENSES— Co/if *nti«i. 

4.  Where  a  defendant  in  an  action  of  claim  and  delivery  gives  an 
undertaking  conditioned  for  the  delivery  of  the  property  claimed 
to  the  plaintiff,  if  such  delivery  shall  be  adjudged,  and  for  the 
payment  of  such  sum  as  may  for  any  cause  bo  awarded  against 
said  defendant,  the  sureties  thereon  are  not  liable  for  the  value  of 
the  property  ordered  to  be  delivered  until  after  the  return  of  an 
execution  commanding  tlie  sheriff  to  take  such  property  has  been 
issued  and  returned.  Bat  such  sureties  are  liable  for  the  damages 
and  costs  awarded  without  any  execution  having  been  issued. 
Baxter  v.  Maloney^  382. 

5.  Agreement  to  withdraw  competion  at  private  sale.  The  defendant 
executed  an  instrument,  whereby  he  agreed  that  if  the  plaintiff 
withdrew  from  a  contemplated  purchase  of  goods,  waived  bis 
opportunity  and  did  not  buy  them,  that  he,  the  defendant,  would 
in  case  he  bought  them,  pay  the  plaintiff  $75.  Heldj  that  it  was 
a  valid  contract,  and  that  the  rule  making  void  agreements  not 
to  compete  at  a  public  sale  had  no  application.  McCallum  v. 
Grossman ^  423. 

AFFIDAVIT— 
Amendment  of.    Every  affidavit  should  show  on  its  face  that  it  was 
taken  within  the  jurisdiction  of  the  officer  who  certifies  it.     The 
omission  of  the  venue  may  sometimes  be  supplied  by  amendment. 
Clement  v.  Ferenlniek,  57. 
APPEAL— 

Penalty  for  non-service  of  printed  papers  upon  appeal.  Exhibits 
used  upon  the  trial,  are  constructively  in  the  possession  of  the 
court,  and  may  either  be  ordered  on  file,  or  their  temporary  cus- 
todian may  be  required  to  allow  copies  thereof  to  be  taken. 
Morris  v.  Josephs,  82. 
See  also  Case  and  Amendments,  how  Settled;  Costs. 
APPEARANCE— 

An  appearance  by  responsible  attorneys  is  good  until  set  aside  by 
the  court,  and  cannot  be  arbitrarily  disregarded  by  t)ie  "pwriy 
upon  wliom  it  has   been  served.     Sedges  v.  WhiUkall  Manufg 
Co,,  137. 
ARREST— 

1.  A  defendant  orrested  by  an  erroneous  name  is  not  necessarily  en- 
titled to  liave  the  order  set  aside  for  the  misnomer.  The  reasons 
stated.     Power  to  amend  in  such  a  case.    Stuber  v.  Scfiwartz,  110. 

2.  Bailment.  Liability  of  bailee  to  arrest.  Effect  of  form  of  action. 
The  rule  state<l.     Levy  v.  Appleby,  258. 

ATTACHMENT— 

1.  Moneys,  while  in  the  hands  of  a  receiver  appointed  by  the  court, 
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ATTACHMENT—  Continaed. 

are  in  custodia  legU,  and  are  not  subject  to  levy  under  mesne  or 
final  process.     CMdzJiler  v.  Young ^  84. 

2.  An  attachment  issued  against  one  of  the  members  of  a  copart- 
nership firm  cannot  be  levied  upon  debts  due  to  the  firm.  Wet^ton 
V.  Conani,'2^, 

3.  Only  tangible  property  of  tlie  firm  can  be  attuched,  siicli  as  can 
be  sold  upon  execution.     Id. 

4.  The  law  relating  to  attachments  issuing  out  of  the  marine  court 
of  the  city  of  New  York,  as  it  existed  prior  to  the  adoption  of 
section  31G9  of  the  new  Code  of  Civil  Procedure,  with  reference 
to  non-residents  of  the  county.     Nugent  w.  Oaitq/,  319. 

5.  A  person  in  whose  hands  moneys  have  been  attached  cannot  be 
compelled,  upon  a  mere  motion,  to  pay  over.  The  remedy  is  by 
action  or  by  supplementary  proceedings.     Green  v.  Stern^  400. 

0.  An  attachment  is  justified  in  favor  of  a  creditor  on  a  joint  de- 
mand for  goods  sold  and  delivered  where  one  of  two  copartners, 
jointly  and  individually  insolvent,  makes  a  fraudulent  transfer  of 
his  interest  in  the  firm  to  his  copartner.  Hirsch  v.  Hutchiinony 
478. 

7.  Attachment.      Motion  to  vacate.       When  it  will   be  denied. 
White  v.  Harriion,  482. 
ATTORNEY  AND  CLIENT— 

1.  Where  one  of  the  members  of  a  firm  of  attorneys  signed  a  paper 
in  which  they  said  **  they  would  charge  no  costs  or  counsel  fees  " 
in  a  certain  case  ;  no  consideration  was  expressed.  Held^  that 
this  did  not  release  the  defendant  from  his  liability  to  pay  for  the 
services  rendered  in  said  case  up  to  the  time  of  said  writing. 
Mayer  v.  TowMendy  858. 

2.  A  plaintiff's  attorney  is  liable  for  costs  only  in  the  cases  prescribed 
in  section  8268  of  the  Code,  or,  in  other  words,  only  in  the  cases 
in  which  the  defendant  is  entitled  as  matter  of  right  to  security 
for  costs.  Commistionert  of  Charities  and  Correction  of  New  York 
v.  Henderson^  424. 

BANKRUPTCY— 

1.  The  banki-uptcy  of  the  plaintiff,  after  suit  brought,  does  not 
necessarily  require  that  the  action  be  continued  in  the  name  of 
the  assignee.     Koehler  v.  Boyle,  186. 

2.  An  assignee  in  bankruptcy  has  no  power  to  charge  the  bankrupt 
estate  by  promissory  notes  or  other  like  instruments,  and  all  such 
obligations  are  in  consequence  enforceable  against  him  per- 
sonally.    Moran  v.  Risleyy   229. 

3.  Perpetual  stay,  &c. — The  defendant's  answer  was  interposed 
May  3,  1878.     On  August  31,  1878,  the  defendant  filed   his  peti- 
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tioD  in  btinkruptcy,  and  was  on  the  same  day  adjudged  n 
baukrupt.  On  July  18,  1879,  judgment  wns  recovered  herein. 
Two  mouihs  previously,  to  wit,  on  Muy  0,  1870,  the  defendant 
procured  his  discharge  from  nil  debts  and  cluims  against  his  es- 
tate which  existed  on  said  31st  day  of  August.  1878.  The  claim 
in  suit  existed  on  that  day,  and  was  provable  against  the  estate. 
Ueld^  thiit  the  debt  was  extinguished.  That  the  defendant  wan 
not  obliged  to  plead  his  discharge  by  suplemental  plea,  and  had 
the  right  to  f|llow  the  suit  to  go  to  judgment,  and  seek  relief  by 
an  application  for  a  perpetual  stay.  Funis  v.  Devlin,  426. 
4.  The  costs  allowed  upon  an  order  affirming  the  judgment  held 
not  to  be  discharged.     The  reasons  stated.     lb. 

BATH- HOUSE  KEEPER— 

Liability  of,  for  loss  of  gucst^s  goods.     Levy  v.  Ajrpl^,  252. 

BILLS,  NOTES  AND  CHECKS— 

1.  An  agreement  between  the  maker  and  the  holders  of  a  note  ex- 
tending the  time  of  its  payment  without  the  consent  of  the 
indorser,  discharges  the  indorser  from  the  payment  of  the  note* 
notwithstanding  the  fact  that  the  agreement  fur  the  extension 
was  usurious.  The  case  disclosed  an  agreement  whereby  the 
holders  of  a  note,  in  consideration  of  $50  to  them  paid  by  the 
maker,  extended  the  time  of  its  payment  for  fifteen  days,  without 
the  consent  of  the  indorsei*.  Held,  that  this  agreement,  although 
usurious,  released  the  indorser  from  all  liability  on  the  note,  be- 
cause the  holders  cannot,  by  an  allegation  of  their  own  tnrpitude, 
avoid  a  contract  once  executed.  It  is  a  matter  of  defense  to  the 
borrower  or  his  sureties,  and  is  not  available  to  the  lender.  Wie9 
V.  Sulzer,  1. 

2.  The  defendant  indorsed  a  note  made  by  one  Tieton,  an  infant,  to 
the  plaintiffs'  order.  Held,  1.  That  the  plaintiffs  might  prove  the 
circumstances  under  which  the  indorsement  was  made,  for  the 
purpose  of  showing  that  tlie  defendant  intended  to  become  first 
indorser,  and  to  make  himself  liable  as  such  to  the  payees,  the 
plaintiffs.  2.  The  infancy  of  the  maker  wa?  personal  to  the  in- 
fant, and  available  as  a  defense  only  to  him.  3.  An  indorser,  by 
becoming  sncli,  asserts  to  the  world,  the  competency  of  the  maker 
to  contract,  and  cannot  gainsay  it  afterwards.  4.  An  extension 
of  time,  granted  to  an  infant,  is  valid,  as  against  his  creditors,  they 
being  of  age.  How  far  the  acceptance  of  new  securities,  payable 
in/uturo,  operates  as  an  extension  of  time  to  pay  the  oiiginal 
debt — considered.     BurJchalter  v.  Pratt,  22. 

8.  The  rule  dedticible  from  the  authorities  is  that  taking  from  the 
debtor  a  note  of  a  third  person,  for  a  pre-existing  debt,  is  not 
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BILLS,  NOTES  AND  CRECKB^  Cuniinued, 

pnyment,  unless  expressly  agreed  to  be  taken  in  payment,  or  un- 
less such  new  note  be  paid.      Wehrlin  v.  Schruntz,  101,  141. 
See  also  Composition  Deed. 

4.  An  assignee  in  bankruptcy  has  no  power  to  charge  the  bankrupt 
estate  by  promissory  notes  or  other  like  instruments,  and  all  such 
obligations  are  in  consequence  enforceable  against  him  personally. 
Maran  v.  Ruiley^  229. 

5.  The  drawer  of  a  check  having  funds  at  the  bank  must  have  notice 
of  the  presentment  and  non-payment  before  he  can  be  made  liable 
by  suit.     Frisbee  v.  Jacobs,  235. 

6.  The  complaint  must  aver  either  notice  to  the  drawer  or  a  want 
of  funds,  otherwise  it  will  be  demurrable.     lb. 

7.  Section  534  of  the  Code  of  Civil  Procedure,  construed.     Jb. 

8.  Proof  of  an  oral  contemporaneous  agreement  cannot  be  received 
for  tiie  purpose  of  altering  the  terms  or  legal  effect  of  a  negotiable 
instrument,  but  it  may  bo  received  where  it  establishes  an  inde- 
pendent contract  not  inconsistent  with  the  writing.  BuJVs  Head 
Bank  V.  KoehUr^  264. 

9.  The  various  cases  presenting  these  questions  reviewed,  and  the 
line  which  distinguishes  the  two  cases  drawn.     lb. 

10.  A  bank  with  whom  collaterals  are  deposited  has  a  right  to  as- 
sume in  respect  thereto  that  the  parties  to  a  negotiable  instrument 
are  liable  in  the  form  in  which  they  contract,  unless  they  have 
notice  to  the  contrary.     Irving  Kail.  Bank  v.  Duryea,  817. 

11.  The  production  of  a  negotiable  note  on  the  frial  creates  a  pre- 
sumption that  the  plaintiff  is  a  bona  Jide  holder  thereof,  and  the 
allegation  that  the  note  came  lawfully  into  his  possession  carries 
with  it  the  pi'esumption  of  ownership.  Martin  v.  Variety  Manu- 
faeturing  Co.,  818. 

12.  Promissory  note. — Construction  of. — What  constitutes  a  nego- 
tiable instrument. — Effect  of  expressing  conditions.  Cliatte  v. 
Behmuin,  852. 

13.  By  a  written  agreement  of  settlement  of  two  actions  the  defend- 
ants were  tu  pay  $6,000  in  installments  by  notes  payable  at  future 
dates,  and  when  $3,000  of  the  notes  were  paid,  the  plaintiffs  were 
to  discontinue  one  of  the  actions,  and  were  to  give  the  defendants 
a  general  release,  which  was  not  to  be  operative,  however,  until 
all  the  notes  were  paid  ;  and  when  all  were  paid,  the  second  ac- 
tion was  to  be  discontinued.  The  defendants  paid  the  required 
$3,000,  and  defended  the  two  notes  in  suit,  upon  the  ground  that 
the  plaintiff  had  refused  to  give  the  required  discontinuance  and 
release.     Brtice  v.  Carter,  880. 

14.  ffM,  that  the  failure  to  give  the  discontinuance  and  release 
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constituted  no  defense,  as  the  promise  to  give  the  same  was  not 
in  the  nature  of  a  condition  precedent,  but  that  the  promises,  al- 
though mutual,  were  independent.    lb. 

15.  An  unconditional  promises  in  writing  to  accept  a  draft  made 
before  it  is  drawn  is  deemed  an  acceptance  under  the  statute  (1 
ICdm.  li.  S.  722,  §  8)  in  favor  of  a  person  receiving  the  bill  for  a 
vaUitible  consideration  on  the  faith  of  such  promise.  Starry. 
Mu7'chison,  413. 

10.  Action  on  note  given  in  settlement  of  an  action  in  the  supreme 
court,  which  the  plaintiff  promised  to  discontinue,  but  did  not. 
The  defendant  by  supplemental  plea  to  the  supreme  court  action, 
pleaded  the  giving  of  the  note  sued  upon  as  payment.  Helily  that 
he  thereby  afHrmed  the  binding  force  of  the  settlement,  and  bad 
no  defense  to  the  action  on  the  note.     WJiithck  v.  Coulter^  428. 

See,  as  to  effect  of  consignee  taking  chock,  0.  O   D.,  Carkier,  2. 
BOARDING-HOUSE  KEEPER- 

1.  Posting  a  list  of  charges  in  a  boarding-house,  or  restaurant,  by 
act  of  1871,  chap.  802,  is  not  now  required.    Requa  v.  Bulkleyy  156. 

2.  Where  d  guest  enters  into  an  entire  contract  with  a  boarding- 
Jiouse  keeper  for  a  given  time,  and  by  reason  of  sickness  in  his 
family,  leaves  the  house  before  entire  performance,  he  is  not 
therefore  discharged  from  liability,  as  he  might  have  stipulated 
in  his  own  favor  for  leave  to  I'etire  in  such  an  event.     Id.  153. 

BROKERAGE— 

1.  A  broker  employed  to  negotiate  for  a  bouse,  in  exchange  for 
which  the  defendant  was  to  give  diamonds,  found  a  person  will- 
ing to  make  an  exchange  on  the  terms  proposed.  The  liouse  was 
satisfactory  to  the  defendant,  and  the  minds  of  the  parties  met  as 
to  the  price  and  terms.     Wat  v.  LyncJi,  225. 

2.  The  defendant  finally  refused  to  agree  upon  any  equitable  mode 
of  fixing  the  value  of  the  diamonds  which  she  was  to  give  in  ex- 
change. Held,  that  as  no  particular  diamonds,  properly  identi- 
fied, were  to  bo  given  in  the  exchange,  but  merely  '*  diamonds 
of  a  certain  value, ^'  the  value  of  the  diamonds  had,  in  the  nature 
of  things,  to  be  fixed,  and  that  the  defendant's  refusal  to  agree 
upon  any  equitable  mode  of  fixing  their  value  was  capricious,  and 
could  not  deprive  the  broker  of  the  price  agreed  upon  for  his 
services.     lb. 

CARRIER— 

1.  The  steamer  *^  Am^rique,^*  while  upon  the  high  seas  on  a  voyage 
from  New  York  to  Havre,  encountered  a  violent  gale,  lasting 
fortyeight  hours,  during  which  the  vessel  sprang  a  leak  in  her 
engine  compartment,  which  could  not  be  overcome  by  the  pumps. 
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and  which  increased  to  such  an  extent,  that  all  tlic  fires  in  the  fur- 
nace were  extinguished  by  the  rising  water,  and  the  engine  came 
to  a  stand-still.  At  about  5  f.  h.  of  April  4,  the  captain,  finding 
that  the  leak  was  still  making  headway,  that  tlie  engine  compart- 
ment had  many  feet  of  water  in  it,  that  the  fires  in  the  furnace 
had  been  for  some  time  extinguished,  that  the  pumps  could  not 
be  worked,  and  being  convinced  that  the  ship  could  not  float 
much  longer,  took  advantage  of  the  presence  of  several  vessels 
which  had  answered  his  signals  of  distress,  transferred  his  pas- 
8en<cers  and  crew  to  said  vessels,  and  at  about  8  p.  m.  abandoned 
the  '*  Am^rique,^' after  first  having  held  a  consultation  on  the 
subject  with  all  his  ofiicers,  who  concurred  with  him  in  the  neces- 
sity of  such  a  course.  The  "Amfirique,"  though  disabled,  did 
not  sink,  and  was  found  upon  the  ocean  by  two  English  steamers, 
and  was  towed  by  them  into  Plymouth,  England.  The  plaintiff, 
^ho  was  a  first-cabin  passenger  upon  the  vessel,  brought  action 
to  recover  the  value  of  his  baggage  and  apparel,  which  were 
stolen  from  his  stateroom,  after  the  vessel  was  abandoned.  Eeld, 
that  as  the  vessel  did  not  go  down,  the  defendants,  notwithstand- 
ing the  peculiar  circumstances  which  led  to  the  loss,  were 
not  relieved  from  their  common  law  liability,  ns  insurers,  against 
theft  and  robbery,  and  were  bound  to  make  good  the  plaintiff^s 
loss.  That  if  the  vessel,  without  negligence,  had  goncdown,  the 
act  of  God  would  have  been  a  complete  answer  to  the  action ;  but, 
as  it  did  not  go  down,  there  was  no  defense.  The  reasons  stated. 
Eeed  v.  Compagnie  Oenerale  TraTisatlantique,  16. 
2«  The  consignee's  check  is  not  payment,  and  the  carrier  is  liable 
if  the  check  is  not  paid:  But  if  the  consignor  receives  the  check 
from  the  carrier  without  objection,  he  ratifies  the  unauthorized 
act  of.  the  carrier,  who  is  in  consequence  relieved  from  liability. 
Bathhun  v.  Citizen^s  Steam  B,  Co.  of  Troy^  107. 

CASES  AND  AMENDMENTS— 

1.  Cases  and  amendments  upon  appeal  are  not  legally  settled  under 
the  rules  of  court  until  they  have  been  approved  and  ordered  on 
file  by  the  trial  judge;  and  this  whether  the  parties  have  agreed 
upon  a  settlement  or  not.     Zelenka  v.  Kroikopf,  89. 

2.  The  proposed  case  and  amendments  upon  appeal  must  be  settled 
by  the  judge  who  tried  the  cause,  notwithstanding  the  fact  that 
after  the  trial  and  before  the  required  settlement,  the  judge's 
term  of  ofiice  had  expired.     Harris  v.  Morange^  221. 

3.  Where  the  justice  who  tried  a  cause  dies  before  settling  the  case 
and  amendments  on  appeal,  the  settlement  may  be  made  by  any 
other  judge  of  the  court.     Hdsard  v.  Conklin,  220. 
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CHATTEL  MORTGAGE— 

1.  Where  aa  owner  of  persoual  property  executes  a  cliattcl  mort- 
gage thereon,  with  the  condition  tliat  he  is  to  remain  in  potises- 
siou  thereof  until  default  in  payment  of  the  amount  secured 
thereby,  he  has  a  leviable  interest  therein.     Ooodriefi  v.  Bowe^  3;}8. 

2.  In  such  case  it  is  the  sheriff^s  duty,  under  an  execution  against 
the  mortgagor,  to  levy  on  the  prQperty,  sell  in  view  thereof  the 
right,  title  und  interest  of  the  mortgager  therein,  and  deliver  the 
property  to  the  purchnser.     Id, 

3.  The  sheriff  has  no  right  iu  such  case  to  demand  a  bond  of  in- 
demnity.    Id, 

4.  If  the  sheriff  impanels  a  jury  to  try  a  claim  made  by  the  mort- 
gagee under  the  mortgage,  they  have  no  jurisdiction  to  try 
any  other  claim.  Their  verdict,  finding  the  title  to  the  prop- 
erty to  be  in  the  mortgagee,  is  not  conclusive,  but  the  creditor 
in  an  action  for  false  retuiii  may  show  that  the  verdif^t  \i*as 
broader  than  the  claim.     Id. 

5.  Assignment  of  a  judgment  carries  the  right  of  action  for  & 
false  return.     Id. 

COLLATERALS— 
Rights  of  holder.     See  Bills,  Kotrs  and  Checks,  note  10,  p.  317. 

COMPETENCY  OF  WITNESSES— 
As  affected  by  their  want  of  religious  belief.     No  witness  to  be 
excluded  on  that  ground.     290. 

COMPROMISE  VEIiDICT— 

1.  The  marine  court,  general  term,  may  set  aside  a  compromise 
verdict,  rendered  iu  that  court,  but  the  common  pleas  on  ap- 
peal therefrom  cannot.     Howe  v.  Comley,  466. 

2.  Amendments  are  allowed  to  uphold  judgments,  but  never  to 
reverse  them.     Id. 

3.  Where  a  married  woman  proves  a  contract  made  by  herself  for 
her  own  i)ersonal  services,  and  payment  is  to  be  made  to  her,  it 
will  be  presumed,  in  the  absence  of  any  proof  or  circumstances 
to  the  contrary,  that  such  services  are  to  be  performed  on  her  sole 
und  separate  account;  and  in  such  a  case,  under  the  laws  of 
Massachusetts  as  well  as  this  State,  a  married  woman  is  entitled 
to  sue  for  and  recover  her  own  earnings.     Id. 

4.  The  pleadings  in  a  case  are  always  before  the  court  and 
jury,  «nd  it  is  from  them  that  the  issues  to  be  tried  are 
to  be  determined,  and  a  party  in  summing  up  has  a  right 
to  refer  to  the  pleadings  for  the  purpose  of  calling  the  at- 
tention of  the  jury  to  the  exact  position  of  the  parties  in 
respect  to  the  issues  to  be  tried.     Id. 
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COMPOSITION  DEED— 

1.  Where,  by  the  terms  of  a  composition  deed,  notes  are  un- 
conditionally accepted  in  payment  of  the  debt  due,  aud  there 
is  no  provision  that  in  case  of  non  payment  of  the  notes,  the 
original*  debt  is  to  be  revived,  such  debt  is  absolutely  dis- 
charged, and  the  creditor's  only  remedy  is  uj>on  the  notes  re- 
ceived in  payment.     Orr  v.  MeEwen^  141. 

2.  Debts  fraudulently  contracted  are  not  discharged  by  a  com- 
position in  bankruptcy.     Bambeiy  v.  Stieny  1)42. 

CONSOLIDATION  OF  ACTIONS— 
The  marine  court,    on  a  motion  to  consolidate,  may  remove  to 

itself  an  action  pending  in  one  of  the  judicial  district  courts. 

McKai/  V.  Eeedy  464. 
CONDITIONAL  SALES— 

1.  Conditional  sales  upon  the  installment  plan,  wherein  the  title 
is  not  to  pass  until  the  goods  are  fully  paid  for,  upheld,  and 
their  conditions^  enforced.  What  amounts  to  a  waiver  of  the 
conditions,  and  the  distinction  in  law  between  waiver  before 
and  after  breach,  considered.     Ritltbun  v.  Waters,  36. 

2.  The  hiw  as  to  oral  conditional  sales  defined.  The  general  rule 
is  that  when  a  chattel  is  delivered  to  cue  who  has  bargained 
for  the  purchase  thereof,  and  agreed  to  pay  therefor  at  a 
future  day,  under  an  express  contract  that  no  title  is  to  vest 
in  him  until  payment,  the  property  of  the  vendor  is  not  divested, 
and  the  purcLabor  tak^fs,  at  most,  only  a  rignt  by  implication 
to  the  use  of  the  chattel,  until  default  in  the  stipulated  pay 
mcnt.  But  the  principle  of  conditional  sales  will  not  uphold 
such  sale  when  the  property  is  delivered  to  the  buyer  for  con- 
sumption, or  for  sale,  or  to  be  dealt  with  in  any  way  inconsistent 
with  the  ownership  of  the  seller,  or  in  a  manner  which  would 
necessarily  destroy  his  right  of  property.     Brown  v.  ThurbeVy  322. 

CONDITIONS  PRECEDENT— 

By  a  written  agreement  of  settlement  of  two  actions  the  defend- 
ants were  to  pay  $0,000  in  instalments  by  notes  payable  at  future 
dates,  and  when  |t3,  000  of  the  notes  were  paid,  the  plaint! flfs 
were  to  discontinue  one  of  the  actions,  and  were  to  give  the  de- 
fendants a  general  release,  which  was  not  to  be  operative  how- 
ever, until  all  the  notes  were  said  ;  and  when  all  were  paid,  the 
second  action  was  to  be  discontinued.  The  defendants  paid  the 
required  $3,000,  and  defended  the  two  notes  in  suit,  upon  the 
ground  that  the  plaintiff  had  refused  to  give  the  required  discon- 
tinuance and  release.  Heldy  that  the  failure  to  give  the  discon- 
tinuance and  release  constituted  no  defence,  as  the  promise  to 
give  the  same  was  not  in  the  nature  of  a  condition  precedent,  but 


498  INDEX. 


ContracU. 


CONDITIONS  TRECEDEIHT— Continued. 

that   the   promises,  although  mutual,  were  iudependeut^     Bruce 

V.  Carter,  380. 
CONTRACTS— 

1.  There  is  no  contract  unless  the  parties  thereto  assent  to  the  same 
thing  in  the  same  sense.     A  misunderstanding  as  to  price  lacks 
every  ingredient  of  a  contract,  which  must  be  founded  on  the 
mutual  assent  of  ths  parlies  to  it.      Ballard  v.  Trow^s  Printing  • 
Co.,  188. 

2.  Objections  which  might  have  been  obviated  upon  the  trial 
must  be  raised  there,  or  they  are  waived.  They  cannot  be  raised 
for  the  first  time  upon  appeal.     Bequa  v.  BuUdey,  153. 

3.  Inability,  through  sickness,  to  fulfill  a  contract  for  personal 
services,  excuses  further  performance,  and  the  party  mny  re- 
cover, as  upon  a  quantum  meruit,  for  the  services  rendered  up 
to  the  time  he  is  disabled.  This  is  upon  the  familiar  principle 
that  the  performance  of  a  condition  is  excused,  when  it  is  pre- 
vented by  the  law  or  by  the  act  of  God.     Id, 

4.  But  where  a  party  contracts  to  do  a  thing  which  is  possible  at 
the  time  the  contract  is  made,  he  is  not  excused  from  the  con- 
tract by  a  contingency  thereafter  arriving,  which  deprives  him 
of  all  the  benefit  contemplated  by  the  contract,  because  it  is 
his  own  fault  that  he  did  not  expressly  provide  against  such 
contingencies.     Id. 

6.  The  marine  court  has  no  power  to  reform  a  contract,  and  then  allow 
a  recovery  upon  the  contract  as  reformed,  although  6U|)erior 
courts  of  record  have  such  jurisdiction.     Lynch  v.  Bowling,  163. 

0.  A  bill  of  sale  may  be  void  as  to  creditors,  and  good,  as  between 
the  parties  to  it.  A  liquor  license  is  not  assignable,  and  profits 
from  an'  unlicensed  liquor  trade  are  not  recoverable.     Id. 

7.  Breach  of  executory  contract  to  print  a  newspaper  from  materials  to 
be  furnished  by  defendants,  and  the  damages  recoverable  thereon. 
SJuxrp's  Publishing  Co,  v.  Grant,  314. 

8.  A  claim  for  interest  on  a  mortgage  cannot  be  recovered  unless  it 
was  due  at  the  time  of  performing  the  contract  under  which  it 
was  claimed.  It  cannot  be  apportioned  at  law.  Where  an  oral 
contract  of  exchange  of  property  is  made,  and  an  unpaid  differ- 
ence is  due,  the  party  having  the  difference  in  his  favor  may  sue 
for  the  unpaid  purchase  money,  but  his  action  must  be  upon  the 
contract  as  executed,  and  not  upon  the  oral  contract,  which,  being 
void,  cannot  be  the  subject  of  such  an  action.     Ing  v.  Roberts,  371. 

9.  The  defendant,  upon  receiving  his  appointment  as  the  attorney  of 
a  telegraph  company,  agi'eed  that  if  the  plaintiff,  who  is  also  an 
attorney,  would  assist  him  in  the  litigations  pending  ngainst  the 
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company,  lie  would  by  way  of  recompense  divide  tlie  salary  of  the 
office.  HeUly  that  as  between  the  parties  the  agreement  was  valid, 
and  that  it  neither  offends  public  policy  nor  good  morals.  White 
V.  Polhemus,  421. 

10.  Construction  of  contract  for  right  of  sepulture. — Enlarging  it  by 
oral  proofs. — A  receipt  may  contain  a  contract,  and  if  it  does,  its 
terms  cannot  be  varied  by  oral  evidence.     Bissiekg  v.  Fayolle,  429. 

11^  Book- making  on  horse-races  declared  to  be  another  name  for  gam- 
bling, and  all  agreements  concerning  the  same  arc  void.  Healy 
V.  Cridge,  433. 

12.  Agreement  between  attorney  and  client,  see  p.  858. 

13.  An  agreement  for  an  unexpired  credit,  when  it  may  be  vitiated 
for  fraud.      White  v.  Harriwn^  482. 

See  Conditions  Precedent. 

CONVERSION— 

1.  Where  a  married  woman,  residing  with  her  husband,  sued  for  the 
possession  of  a  sewing-machine,  and  damages  for  its  detention, 
and  it  ap|)earcd  that  she  had  purchased  the  machine  with  money 
received  from  her  husband, — Held^  that  the  legal  effect  of  the 
transaction  was  to  vest  the  title  in  her  husband,  and  that  she  had 
no  cause  of  action.     Ryan  v.  Knapp,  168. 

2.  An  agent  to  whom  a  piano  is  entrusted  *^to  rent  or  sell,^'  and 
who  under  this  authority  rents  it  to  a  person  who  never  returns 
it,  is  not  liable  to  the  owner  of  the  piano  as  for  conversion.  The 
appropriate  remedy  is  an  action  for  breach  of  duty  or  negligence 
in  letting  the  piano  to  an  improper  person.  Bogatka  v.  Walkery 
447. 

8.  An  action  will  lie  for  the  conversion   of  trade  dollars.     What 
amounts  to  such  a  conversion.     Harris  v.  Lyon.  450. 
corporations—Benevolent  and  Charitable— 

1.  A  person  becoming  a  member  of  a  benevolent  society,  and  sub- 
scribing to  its  constitution  and  by-laws,  becomes  bound  by  their 
provisions.     Sassensclieidt  v.  Fresco  Painters^  Denev.^  de.  Union. 

2.  A  provision  thereof  allowing  the  society  reasonable  powers  to 
discipline,  try,  and  expel  members  attempting  to  impose  on  it, 
sustained  in  a  case  where  the  party  accused  appeared  before  the 
society,  and  submitted  to  its  jurisdiction  by  taking  part  iu  the 
trial. 

3.  The  insufficiency  of  the  evidence  and  propriety  of  the  expulsion 
cannot  be  considered  in  a  collateral  matter. 

4.  In  an  action  by  the  widow  of  a  deceased  member  to  recover  from 
the  Lodge  of  Odd  Fellows  |50  to  defray  the  funeral  expenses  of 
the  deceased,  and  a  stipend  of  $150  more  for  the  benefit  of  her- 
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self  and  family,  under  tlie  by-laws  of  the  lodge,  cont-iining  pro- 
visions  allowing  such  ))ecuniary  aid  in  case  of  the  death  of  its 
members.  Held,  that  a  by-law,  operating  as  a  forfeiture  of  the 
widow^s  right  to  the  benefits,  because  the  members  dues,  al- 
though fully  satisfied,  were  not  paiil  at  the  precise  time  required 
by  the  lodge,  was  void,  and  no  bar  to  the  right  of  recovery. 
Bvsehing  v.  Bloom  Lodge  of  Odd  Fellows^  51. 

5.  The  members  of  a  voluntary  unincorporated  society  are  bound  by 
the  by-laws  of  such  society,  whether  they  are  reasonable  or  not. 
EUav.  Alford,  123. 

6.  The  president  of  an  unincorporated  association  consisting  of 
more  than  seven  members  may  maintain  an  action  on  behalf  of 
the  association,  against  its  treasurer  for  moneys  of  the  association 
converted  by  him  to  his  own  use,  and  an  order  of  arrest  may  is- 
sue in  such  action.     Strebe  v.  Albert,  373. 

COSTS— 

1.  Costs,  how  taxed,  and  taxation,  how  reviewed  upon  appeal. 
The  practice,  stated.  The  phrase  *^  with  costs  to  abide  tlie 
event,"  when  used  in  an  order  granting  a  new  trial,  explained 
and  declared.  WJiat  costs  are  recoverable  thereunder.  Thu 
authorities  reviewed.     Lotti  v.  Krakauer,  60. 

2.  An  attorney  who  is  sued  and  appears  in  propria  persona,  and  suc- 
ceeds ia  the  action,  is  entitled  to  the  same  costs  as  if  he  had 
appeared  as  attorney  for  another.     Crommelin  v.  DiMmare,  69. 

8.  The  successful  party  is  not  entitled  to  a  double  bill  of  costs  on 
two  appeals  to  the  general  term  in  the  same  case — one  from  the 
judgment,  and  the  other  from  the  order  denying  the  motion  for 
a  new  trial.  This  was  so  decided  by  the  supreme  court  in  Bul- 
lard  V.  Pearsall  (46  How.  Pr.  383).  affirmed  afterward  by  tlie  court 
of  appeals  (see  not<!  at  46  How.  Pr.  530,  the  authenticity  of  whicli 
has  been  confirmed  by  letters  in  my  possession  from  the  clerk  of 
the  court  of  appeals,  and  from  counsel  engaged  in  the  cause.) 
This  decision  has  the  effect  of  overruling  the  various  cases  cited 
by  the  respondent's  counsel,  in  which  double  costs  were  allowed. 
WeU  V.  Lynch,  174. 

4.  Where  the  plaintiff,  in  an  action  of  replevin,  recovers  six  cents 
damages,  and  the  value  of  the  property  recovered  was  assessed  at 
$30, — Held  (following  several  cases),  that  the  plaintiff  was,  under 
the  statute  as  to  costs,  entitled  to  recover  the  same  amount  of 
costs  as  damages.    Moag  v.  Moss,  174. 

5.  In  an  action  of  trespass  quare  dausum /regit,  the  defendant  is  en- 
titled to  the  taxable  costs,  unless  the  plaintiff  recovers  a  verdict 
of  $50  or  more.     A  justice  of  the  peace  has  jurisdiction  of  such 
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an  action.  The  amount  finally  recovered,  and  not  the  amount  de- 
manded in  the  complaint,  determines  the  question  whether  or  not 
the  action  is  one  within  the  moneyed  jurisdiction  of  the  justicc^s 
court.     Bratify  v.  Smithy  175. 

6.  An  action  will  lie  to  recover  costs  of  motion  imposed  by  an  order. 
Such  action  will  lie  against  one  who  was  a  party  to  the  motion, 
though  he  may  not  have  been  a  party  to  the  action.  Higgins  v. 
Callahan^  354. 

7.  A  plaintiff^s  attorney  is  liable  for  costs  only  in  the  cases  prescribed 
in  section  3268  of  the  Code,  or,  in  other  words,  only  in  the  cases 
in  which  the  defendant  is  entitled  as  matter  of  right  to  security 
for  costs.     Board  of  Commusioncrs  v.  Ue/uleraon^  424. 

8.  Where  an  excise  case  is  commenced  in  the  names  of  the  overseers 
of  the  poor  on  the  relation  of  an  informer,  and  it  is  dismissed  for 
the  failure  of  the  relator  to  file  security  for  costs,  the  judgment 
for  costs  should  be  entered  against  the  relator,  and  not  against  the 
overseers.     Bess  v.  Jeannes,  481. 

CRUELTY  TO  ANIMALS— 

1.  The  shooting  of  tame  pigeons  for  sport  is  a  needless  mutilating 
and  killing,  within  the  statute  against  cruelty  to  animals.  Paine 
T.  Bergh^  160. 

2.  Such  shooting  subsequently  regulated  by  statute  (1875,  c.  107). 
See  note  of  same,  at  end  of  case.     lb. 

DAMAGES— 

1.  Damages  for  a  wrongful  dismissal  are  not  limited  to  the  com- 
mencement of  the  action,  but  extend  till  the  time  of  trial.  Bruell 
v.  CoUll,  308. 

2.  Breach  of  executory  contract  to  print  a  newspaper  from  matcriaU 
to  be  furnished  by  defendants,  and  the  damages  recoverable 
thereon.     Shai'p^s  Publishing  Co.  v.  Orant,  814. 

8.  Unauthorized  sale  of  stocks — rule  of  damages— duty  of  stock 
speculator  to  save  himself  from  damage — effect  of  notice.     Bur- 
ridge  v.  Anthony y  244. 
DEMANDS— Splitting  op— 

1.  Effect  of  splitting  up  into  several  actions,  a  single  and  entire  de- 
mand, at  tlie  commencement  of  the  same,  and  the  recovery  of  an 
intermediate  judgment  by  plaintiff.  Several  claims  already  due 
under  the  same  contract  form  one  indivisible  cause  of  action, 
which  cannot  be  split  up  for  the  purpose  of  bringing  a  number 
of  actions.  The  reason  and  effect  stated.  Smith  v.  Dittenhtteffer^ 
143. 

See  also  Foumer  Adjudication. 

2.  Effect  of  stipulating  with  an  imprisoned  debtor  under  the  four- 
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teen  day  act,  for  his  release.  Wliere  a  debtor,  who  is  arrested 
under  an  irregular  execution,  enters  into  a  stipulation  with  the 
creditor  that  the  execution  be  set  aside,  this  is  not  such  a  consent 
on  the  part  of  the  creditor  to  let  the  debtor  go  as  to  operate  as  a 
satisfaction  of  the  judgment.     Woodruff  y.  McOuirey  281. 

DENTIST— 

Liable  for  negligence.     489. 
See  Neqlioence. 

DISCONTINUING  ACTION— 

1.  The  court  has  power  to  allow  an  action  to  be  discontinued 
without  cr>sts  at  any  time  prior  to  final  judgment.  Wenzel  v. 
Murphy,  203. 

2.  Wliere  the  cause  of  action  has  been  assigned,  and  the  assignee  on 
the  one  hand  and  the  defendant  on  the  other,  agree  to  discon- 
tinue the  action,  effect  ought  to  be  given  to  their  agreement. 
Rosen  v.  Ooldstein,  483. 

DISTRICT  COURTS— 

1.  The  regulation  of  the  Code,  providing  that  if  the  last  day  within 
which  an  act  is  to  be  done  falls  on  Sunday,  the  act  may  be  done 
on  Monday,  does  not  apply  to  the  district  courts,  and  where  the 
last  day  to  decide  a  cause  falls  on  Sunday  it  must  be  decided  the 
day  before.     Ready  Roofing  Co,  v.  Chamberlain^  222.     • 

2.  The  marine  court,  on  motion  to  consolidate,  may  remove  to 
itself  an  action,  pending  in  one  of  the  judicial  district  courts. 
McKay  v.  Reed,  464. 

See  title  Actions  and  Defenses. 
EVIDENCE— 

1.  The  authority  of  a  deputy  sheriff  to  act  can  only  be  proved  by 
the  production  of  his  appointment  from  the  files  of  the  county 
clerk.     Crovley  v.  Conner,  162. 

2.  Of  judicial  oaths,  the  competency  of  witnesses,  and  history 
thereof,  see  p.  290. 

8.  The  proof  required  in  an  action  against  the  indorser  of  a  prom- 
issory note  made  payable  to  the  order  of  the  plaintiffs,  and 
wherein  the  plaintiffs  are  presumptively  first  indorsefs.  The  rule 
and  the  exceptions  to  it, — stated.     Little  v.  Tyng,  809. 

4.  The  fact  that  the  verdict  arrived  at  by  the  jury  differs  from  that 
which  the  trial  judge  would  have  directed  if  ho  had  the  power  to 
do  so,  does  not  entitle  the  defeated  party  to  a  new  trial.  SckUi- 
inger  v.  Malloy,  458. 

5.  Pleadings  are  admissible  as  evidence  to  be  read  before  the  jury. 
Rou>e  V.  Comleyy  469. 

0.  Evidence  of  an  unexpired  credit  may  tend  to  constitute  a  defense 
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EVIDENCE—  Continued, 

at  the  trial,  but  where  the  plaintiffs  charge  fraud,  and  make  a 
prima  facie  case,  which  is  not  explained  away  by  the  defendants 
on  motion  to  vacate  the  attachment,  the  motion  will  be  denied. 
White  V,  Harrison,  482. 
7.  Exhibits  as  evidence^  control  of  court  over,  82.  See  also  Ex- 
pert Evidence,  supra, 

EXCISE  LAW  OF  NEW  YORK  CITY— 

By  the  method  of  computing  time  in  this  State  established  by  the 
Revised  Statutes,  a  day  consists  of  twenty-four  hours,  and  com- 
mences and  ends  at  midnight.  The  sale  of  liquor  at  a  quarter  to 
one  on  Monday  morning  docs  not,  therefore,  violate  the  statute 
prohibiting  the  sale  of  liquora  on  the  Sabbath.  Penal  laws  must 
receive  a  strict  construction,  and  no  man  incurs  a  penalty  unless 
the  act  which  subjects  him  to  it  is  clearly  within  the  spirit  and 
letter  of  the  statute  imposing  the  penalty.  Schwab  v.  Mayforth, 
177. 

EXECUTION— 

Where  a  defendant  in  an  action  of  claim  and  delivery  gives  an  un- 
dertaking conditioned  for  the  delivery  of  the  property  claimed  to 
the  plaintiff,  if  such  delivery  shall  be  adjudged,  and  for  the  pay- 
ment of  sue!)  sum  as  may  for  any  cause  be  awarded  against  said 
defendant,  the  sureties  thereon  are  not  liable  for  tiie  value  of  the 
property  i)rdered  to  be  delivered  until  after  the  return  of  an  exe- 
cution commanding  the  sheriff  to  take  such  property  has  been 
issued  and  returned.  But  such  suretie8  are  liable  for  the  damages 
and  costs  awarded  without  any  execution  having  been  issued. 
Boater  v.  Maloney^  388. 

EXPERT  EVIDENCE— 

1.  The  unreliableness  oi  expert  testimony,  practically  demonstrated. 
Motion  for  leave  to  discontinue  without  costs  or  upon  terms, 
under  certain  circumstances,  denied.     Ferguson  v.  AuMin,  58. 

2.  Where,  on  a  motion  for  new  trial  on  newly-discovered  evidence, 
the  evidence  newly  discovered  is  of  that  problematical  character 
known  as  expert  testimony,  thq  motion  for  a  new  trial  should  be 
denied.     Sullivan  v.  Dahlman,  475. 

PALL  BY  EMPLOYEE  FROM  SCAFFOLD— 

See  Master  and  Servant,  note,  p.  356. 
FALSE  CERTIFICATE  AS  TO  CAPITAL— 

See  Special  Partnership,  469. 
FALSE  IMPRISONMENT— 
Breach  of  the  peace.     Arrest  without  warrant  for  making  forcible 
entry  on  lauds  and  tenements  in  possession  of  another.     Error  io 
charge.     Coogan  v.  McArdle^  230. 
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FOREIGN  JURISDICTION— 

Suit  in,  no  bar.     See  Jurisdiction,  note  1,  p.  455. 

FOREIGN  RESIDENTS— 
Composing  a  voluntary  association  may  sue  in  any  of  the  courts  of 
this  State.  The  president  or  treasurer  of  any  association  consist- 
ing of  seven  or  more  members  may,  under  the  statutes  of  New 
York,  sue  or  be  sued  on  behalf  of  such  association  in  any  of  the 
courts  of  this  State,  "whether  such  members  reside  or  such  asisoci- 
ation  transacts  its  business  within  this  or  any  foreign  State,  The 
lex  fori  governs.     Clancy  v.  Terhune,  239. 

FOURTEEN  DAY  ACT— 
It  is  the  doing  or  having  done  some  one  or  all  of  the  acts  which  the 
debtor  is  required  by  statute  to  swear  he  has  not  done,  which 
alone  constitutes  his  proceedings  '*not  fair  and  just,^^  within  the 
statutory  meaning  of  those  terms.  Fraudulently  contracting  the 
debt  on  which  the  judgment  in  the  action  was  recovered  is  not 
ground  upon  which  the  debtor's  discharge  can  be  refused.  Bparkg 
V.  AiidrevDiy  76. 

FRAUD— 

1.  A  breach  of  warranty  does  not  justify  the  rescission  of  a  sale. 
The  appropriate  remedy  is  to  recoup  or  counter-claim  the  damages 
resulting  from  the  breach.  Fl*aud  is  the  only  ground  upon  which 
a  contract  can  be  rescinded.     Langworthy  v.  Beardsley^  170. 

2.  An  attachment  is  justified  in  favor  of  a  creditor  on  a  joint  de- 
mand for  goods  sold  and  delivered,  where  one  of  two  copartners, 
jointly  and  individually  insolvent,  makep  a'  fraudulent  transfer  of 
his  interest  in  the  firm  to  his  copartner.  Hirgch  v.  Hutchison^ 
473. 

FURNISHED  HOUSE— 

Occupant  of,  may  be  proceeded  against  in  summary  proceedings. 
See  Summary  Puoceedinos,  note,  137. 
GUARDIAN'S  BOND— 

1.  Action  upon  bond  of  special  guardian.  Jurisdiction  of  the  com- 
mon pleas  in  regarJ  .to  siile  of  infants' estates.  When  leave  to 
sue  guardinu^s  official  bond  necessary,  and  when  cause  of  action 
thereon  complete.     Behrens  v.  Rodenhurg^  98. 

2.  A  guardii^n  cannot  sue  in  Jorma  paupeiHs,  The  reasons  stated. 
In  re  Daly,  437. 

HARBOR-MASTERS— 

1.  The  defendant  was  captain  of  the  excursion  steamer  J,  B,  Sekuyler 
and  made  landings  at  pier  55  East  River,  for  which  the  Dock 
Department  collected  wharfage.  The  Sehiiyler  is  a  vessel  about 
200  feet  long,  and  the  end  of  pier  55  is  about  fifty  feet  wide. 
Pier  55  is  at  the  foot  of  Grand  street,  and  pier  57  is  at  the  foot 
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of  Broome  street.  The  space  between  piers  55  and  50  forms  the 
slips  of  the  New  York  and  Brooklyn  Ferry  Co.,  which  runs  two 
lines  of  boats  to  and  from  this  pwint.  The  slip  hnd  been  used 
as  a  ferry  terminus  for  nearly  seventy  years.  On  May  28,  1878, 
the  president  of  the  ferry  company  complained  to  Harbor-master 
Tliomson,  that  the  landing  of  the  iScAtt^^r  at  pier  55  interfered 
with  the  running  of  the  ferry-boats,  and  endangered  the  lives  of 
the  passengers.  Harbor  master  Thompson  investigated  the  com- 
plaint, and  finding  it  to  be  true,  ordered  the  defendant  not  to 
land  at  pier  55,  and  assigned  the  Schuyler  a  landing- place  at  pier 
57,  at  the  foot  of  Broome  street.  The  defendant  refused  to  obey 
the  order  of  the  harbor-master,  and  made  a  forcible  landing  at 
pier  55.  Held,  that  the  orders  of  the  harbor-master  were  legal; 
and  that  defendant,  by  liis  refusal  to  obey  the  same,  was  liable  to 
the  statutory  peniilty  of  $50  ;  that  the  statute  under  which  the 
recovery  is  claimed,  in  so  far  as  it  establishes  a  harbor  regulation, 
or  creates  a  police  or  constabulary  authority  to  prevent  overcrowd- 
ing and  confusion  and*  to  facilitate  equal  rights  among  the  ship- 
ping in  the  harbor,  is  not  in  conflict  with  any  provision  of  the 
constitution  either  ot  the  State  or  the  United  States,  nor  with  any 
provisi(»n  of  Federal  law.      Tinken  v.  StlUwagon,  390. 

2.  The  powei-s.  of  harbor-masters  defined.     Ih. 

8.  Under  section  7  of  chapter  487  of  the  Laws  of  1862,  the  harbor- 
master acts  qua^i  judicially^  and  has  the  power  to  decide  whether 
a  vessel  is  in  good  faith  engaged  in  discharging  its  cargo,  and 
whether  circumstiinces  require  that  the  vessel  should  be  assigned 
to  another  berth.  The  questions  must  be  determined  in  a  sum- 
mary manner,  and  the  legislature  has  confided  their  determination 
to  the  harbor-master.  A  refusal  to  comply  with  the  lawful  orders 
of  the  harbormaster  in  the  matters  confided  to  his  discretion, 
subjects  the  party  so  refusing  to  the  statutory  penalty  of  fifty 
dollars.      Cole  v.  Kelly,  400. 

HUSBAND  AND  WIFE. 

1.  Where  a  conve^'ance  is  made  to  husband  and  wife,  they  do  not 
take  as  joint  tenants,  nor  as  tenants  in  common.  Both  are  seized 
of  the  entirety,  and  the  whole  goes  to  the  survivor,  discharged  of 
the  other^s  debts ;  and  the  statutes  relating  to  married  women  have 
not  change  J  this  common  law  rule.  So  held^  in  an  action  where 
the  sufficiency  of  a  complaint  in  an  action  for  deceit  in  the  sale  of 
lands  was  questioned  on  this  account.     Mailer  v.  Stemmler,  4. 

2.  The  husband  is  no  longer  liable  for  the  tortious  acts  of  his  wife, 
committed  in  the  management  and  control  of  her  separate  prop- 
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HUSBAND  AND  WIFE— Coniinited. 

erty.  To  tiiis  extent  tlie  common-law  rule  has  been  changed. 
Noonan  v.  l^uttUj  190. 
8.  Under  the  statutes  of  New  York,  uiarriage  neither  pays,  trans- 
fers uor  extinguishes  a  debt  owing  by  the  husband  to  the  wife, 
and  the  wife  may  sue  her  husband  in  a  common  h\w  action  to 
i*ecovcr  back  the  loan.  An  attachment  in  favor  of  tbe  wife 
against  the  pro]K>rty  of  the  husband  in  such  nu  action  sustained. 
Keyaer  v.  Keyser,  405. 

HORSE-RACING— 
Book-making  on  horseraces  declared  to  be  another  name  for  gam- 
bling, and  all  agreements  concerning  the  same  are  void.     Haley  v. 
Cridffe,  433. 

INFANCY— 

1.  No  defense  in  favor  of  an  indorser  of  a  note  signed  by  the  minor. 
Burekfialter  v.  Prattf  22. 

2.  Tlic  dcfenilimt  indorsed  a  note  made  by  one  Tieton,  an  infant,  to 
the  plaintiff^s  order.  Ucldy  (1)  That  the  plaintiffs  might  prove 
the  circumstances  under  which  the  indorsement  was  made,  for  the 
purpose  of  showing  that  the  defendant  intended  to  become  first 
indorser,  and  to  make  himself  liable  as  such  to  the  ))ayees,  the 
plaintiffs.  (2)  The  infancy  of  the  maker  was  personal  to  the  in- 
fnnt,  and  available  as  a  defense  only  to 'him.  (3)  An  indorser, 
by  becoming  such,  asserts  to  the  world,  the  competency  of  the 
maker  to  contract,  and  cannot  gainsay  it  afterwards.  (4)  An  ex- 
tension of  time,  granted  to  an  infant,  is  valid  as  against  his 
creditors,  they  being  of  nge.  Ho.v  far  the  acceptance  of  new 
securities,  payable  iii  /uturo,  operates  as  an  extension  of  time  to 
pay  the  original  debt — considered.     Ik 

IMMUNITY  OF  A  WITNESS— 

Parties  and  witnesses  attending  in  good  faith  any  legal  tribunal  are 
privileged  from  arrest  in  going  to  and  returning  therefrom. 
The  immunity  from  service  of  process  without  arrest  is  limited 
to  witnesses,  and  does  not  include  parties.  SchUdinger  v.  Foot* 
well,  461. 

INDIVIDUAL  LIABILITY— 

Of  assignee  on  a  note.     See  Bills,  Notes  and  Checks,  note,  229. 

INSURANCE— 

Where  an  insurance  company  insures  C.  C.  against  any  loss  she 
may  sustain,  not  exceeding  $2,200,  and  tiie  policy  contains 
these  words  :  **  Loss,  if  any,  to  the  amount  of  Sfl,200,  payable 
to  M.  B.,  mortgagee,"  there  can  be  but  one  action  brought  upou 
the  contract,  in  which  C.  C.  and  B.  M.  must  be  joined.  If  two 
actions  are  brought,  the  defendant  may  plead  the  pendem^y  of 
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tiic  lirst  action  in  abatement  'of  tlie  second.      Tlie  reasons  stated. 
If  the  entire  loss  had   been   payable  to  tiie  mortgagee,  he  might 
have   maiirtaiued  the  action   in   his  own  name  without  joining 
tike  morlgiigor.     BrucUieimer  v.  MerchuM  Ins,  Co.^  363. 
IN'l-ERPLEADEU— 

1.  Effect  of  deposit  by  one  person  in  tiust  for  another,  where  the 
former  retains  the  bank-book.      Wcher  v.  Banhfi/r  iytivings,  70. 

2.  TJie  defendant  certiQed  a  check  drawn  upon  it  by  one  Goll,  to 
the  order  of  W.  W.  Coomes.  The  plaintiff  claimed  title  to  the 
check  through  Coomes^  endorsement,  while  Coomes,  on  the  other 
hand,  denied  the  transfer  aud  claimed  title,  and  notified  the 
bank  not  to  pay  plaintiff.  Heltl,  to  be  a  ]>roper  case  for  inter- 
]>leader  on  application  of  the  bank.  Dmggemann  v.  Dank  of  tlie 
JfttropolUy  SO. 

3.  One  D.,  on  October  23,  1878,  assigned  a  claim  to  the  plaintiff, 
who  brought  action  thereon  against  the  defentlunt  January  8, 
1870.  The  defendant,  on  an  affidavit  showing  that  the  same 
money  was  claimed  by  F.  &  M..  under  an  (»rder  made  in  sup- 
plementary  proceedings,  commenced  on  a  judgment  recovered 
by  them  against  D.  (the  pl.iintiff*.s  assignor)  applied  for  an  order 
discharging  the  defendant  from  the  action  and  substituting 
F.  &  M.,  the  judgment  creditors,  as  defendants  in  her  place. 
The  supplementary  proceedings  were  commenced  November  13, 
1878,  against  the  defendant  herein,  as  a  third  person  having 
money  in  her  possession  belonging  to  the  judgment  debtor,  and 
culminated  in  an  order  made  therein  January  2G,  1870,  ordering 
her  to  pay  the  claim  herein  over  to  them.  Held  -(reversing  the 
order  of  the  s|)ccial  term),  that  interpleader  could  not  be  ordered 
under  snch  circumstances;  that  an  action  cannot  he  brought 
upon  such  an  order;  and  that  the  judgment  creditors  had  there- 
fore no  right  of  action  against  the  defendant  for  the  recovery 
of  said  fund;  that  if  the  judgment  creditors  desired  to  bring  an 
action,  they  should  have  procured  the  appointment  of  a  receiver, 
and  have  made  their  claim  or  brought  the  action  in  his  name. 
The  reasor.s  stated.     McCrea  w  Cook,  385. 

4.  "Where  a  defendant  is  t»ued  for  brokerage,  and  pays  the  amount 
of  the  commissions  into  court,  and  interpleads  two  rival  claim- 
ants for  the  fund,  the  question  to  be  determined  between  such 
claimants  is  which  of  the  two  is  entitled  to  the  fund.  Wliether 
the  agreement  under  which  the  plaintiff  became  entitled  to  the 
commissions  be  open  to  the  objection  of  illegality  or  immorality, 
is  «»ne  which  the  party  paying  the  fund  into  court  alone  can  raise, 
because,  if  .such  a  transaction   injures  any  one,  it  is  the  jxMson 
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paying  the  money;  and  where  such  ])erson  docs  not  complain, 
but  waives  such  defense  by  admitting  his  liability  and  ])aying 
the  amount  of  the  claim  into  coTirt  to  be  contested  for  by  the  par- 
ties to  the  record,  the  question  of  illegality  as  between  the 
plaintiff  and  his  employer,  may  be  considered  out  of  the  case 
Elia$  V.  Sahm,  415. 

JOINDER  OF  ACTIONS— 

An  administratrix  may  unite  in  the  same  complaint:  1.  An  in- 
debtedness to  her  as  administratrix  under  a  contract  with  the 
intestate.  2.  An  indebtedness  to  her  as  administratrix  on  a  con- 
tract with  her  as  such.  A  default  will  not  L>e  opened  fur  the 
purpose  of  allowing  a  [>arty  to  argue  a  demurrer  interposed  by 
him  where  it  is  clearly  frivolous.      Vallean  v.  CahilL,  47 

JUDGMENTS  AGAINST  JOINT  DEBTORS— 

Judgments  against  joint  debtors,  when  and  how  to  be  entered. 
The  practice  stated.     Kinuey  v.  Bclclier,  49. 

JUDGMENT  BY  PUBLICATION— 

An  order  for  service  by  publication  cannot  be  granted  in  the 
mdrine  court,  except  in  cases  where  proi>erty  is  attached.  Kierst 
Von  Biela,  243. 

JUDICIAL  OFFICER'S  SALARY— 

The  salary  of  a  judicial  or  other  public  officer,  while  in  the  hands 
of  the  disbursing  officer  of  the  general  or  municipal  government 
in  his  official  capacity,  in  common  with  other  money  to  be 
applied  by  him  towards  the  i)aymeut  of  judicial  and  other  official 
salaries  according  to  law,  can  neither  be  arrested,  attached, 
seized,  nor  taken  under  attachments,  judgments,  executions,  or 
supplementary  proceedings  founded  thereon  or  taken  in  aid 
thereof.     The  ground  of  exception  stated.     Renny  v.  Oedney,  28. 

JURISDICTION— 

1.  The  marine  court  has  jurisdiction  of  actions  ui^on  undertakings 
given  in  notions  pending  in  other  courts,  as  well  as  upon  those 
given  in  its  own.     Bowery  Savings  Bank  v.  MulUr^  104. 

2.  The  marine  court  has  no  power  to  reform  a  contract,  and  then 
allow  a  recovery  upon  the  contract  ns  reformed,  although  su- 
perior courts  of  record  have  such  jurisdiction.  A  bill  of  sale 
may  be  void  as  to  creditors,  and  good,  as  between  the  parties  to 
it.  A  liquor  license  is  not  assignable,  and  profits  from  an  un- 
licensed liquor  trade  not  recoverabh^     Lynch  v.  Bowling,  103. 

8.  The  jurisdiction  of  local  courts  in  actions  between  foreigners, 
especially  subjects  of  the  same  country,  defined.  Petersen  v. 
Brockelmann,  19 '. 

4.  Right  of  part  owners  of  a  vessel  to  sue  each  other  at  law  to  re- 
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cover  advances   made.      Jurisdiction   of   marine   court   upheld. 
Sturges  v.  Judsotij  256. 

5.  An  undertaking  given  in  an  action,  where  there  is  no  statute 
authorizing  t lie  giving  of  the  same,  is  void,  unless  the  same  be 
founded  upon  some  legal  consideration.  An  undertaking  given 
on  removing  a  cause  from  one  court  to  another  is  void,  unless 
there  is  a  statute  authorizing  such  removal  and  providing  for 
an  undertaking  thereon.     MUtnaeht  v.  Gschtcend^  860. 

6.  The  pendency  of  a  suit  in  a  foreign  court  by  the  same  plaintiff 
against  the  same  defendant,  for  tlie  snme  cause  of  action,  h  no 
stay  or  bar  to  a  new  suit  instituted  here,  and  this  althougii  prop- 
erty has  been  attached  in  the  foreign  jurisdiction.  But  our 
courts  may  restrain  our  own  citizens  from  procec<ling  in  courts 
of  a  foreign  jurisdiction  pending  proceedings  in  oar  courts. 
Nason  Manufacturing  Co,  v.  Rankin  Ice  Go.^  455. 

LACHES— 

■'l.  Action  was  commenced,  and  issue  joined  March  13  and  March 
20,  1870.  The  cause  was  placed  on  the  calendar  on  March  27, 
1876.  The  discharge  in  bankruptcy  was  granted  March  15,  1877. 
Application  being  made  at  the  special  term  for  the  month  of 
]\Iarch,  1880,  for  leave  to  file  a  supplemental  answer,  setting  up 
bankrupt's  discharge,  it  was  denied.  ^Beckhoefer  v.  IIubei\  284. 

LANDLOUD  AND  TENANT— 

1.  The  plaintifl^,  as  tenant,  hired  a  tenement  from  the  defendant, 
for  one  month  from  May  1,  1874,  and  paid  the  montif s  rent  in 
advanced.  The  plaintiff  did  not  receive  possession  on  the  first 
day  of  the  term,  because  of  the  wrongful  overholding  of  the 
tenant  in  possession,  whose  term  expired  on  that  day.  The 
plaintiff,  in  consequence,  sued  to  recover  back  the  rent  paid. 
Held^  that  as  the  plaintiff  was  prevented  from  taking  possession 
by  the  wrongful  act  of  a  third  {person,  and  not  by  any  act  of  de- 
fendant, he  was  not  liable  for  the  wrong.     Portman  v.  Weeks,  185. 

2.  'A  tenant  in  possession,  having  negotiations  with  his  landlord 
for  the  renting  to  him  of  the  premises  for  the  ensuing  year  from 
May  1,  1879,  and  not  having  agreed  on  terms,  tiie  landlord  made 
this  ultimatum:  ^'You  can  have  the  premises  at  $1,000, 
cash  down,  or  pay  $100  per  month.''  The  tenant  not  availing 
himself  of  the  privilege,  and  continuing  to  occupy  the  premises 
after  May  1,  1879,  and  the  jury  having  found  in  favor  of  the 
landlord, — Held,  that  there  was  an  implied  agreement  as  to  the 
terms  of  reluring;  no  error  at  the  trial,  and  that  judgment  ap- 
pealed from  must  be  affirmed,  with  costs.     Hanger  v.  Marks,  251. 

3.  A  covenant  to  repair  extends  to  oil  repairs,  irrespective  of  the 
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LANDLORD  AND  TV^N ANT— Contimial. 

cause  of  tlie  defect.  Where  there  is  an  express  covenant  to 
**  keep  in  repair''  there  can  be  no  independent  collateral  oral 
undertaking  on  the  part  of  the  landlord,  by  which  he,  »nd  not 
the  tenant,  is  to  perforin  this  covcnaut.  Eeintze  v.  £rlaeher,  4G5. 
See  also  Summary  Puoceedikqs. 

LEAVE  TO  SUE— 

1.  A  special  guardian  with  his  sureties  having  justified  in  a  bond 
on  sale  of  infant's  lands,  after  au  accounting  and  judgment  in 
favor  of  the  infant,  in  a  suit  upon  the  bond,  she  having  attained 
her  majority.  Held,  by  McAdam,  J. :  **The  bond  was  given 
directly  to  the  infant,  and  for  her  exclusive  benefit,  nnd  after  she 
ceased  to  be  a  ward  of  court,  and  became  »iii  juris,  she  was  <-a- 
titled  to  assert  her  rights  whenevernecessary,  without  asking  the 
favor  of  any  court. "     Behrens  v.  Itodenburg,  1)5. 

2.  That  the  final  decretal  order  or  judgment  of  the  court  on  final 
accounting  might  be  deemed  a  dcclar.itiou  of  forfeiture  of  the 
bond.     2b, 

LEVY  ON  PARTNERSHIP  PROPERTY— 

Construction  of  sections  1413  and  1414  of  the  Code  of  Civil  Pro- 
cedure. The  provisions  for  the  release  of  a  levy  on  the  in- 
terest of  a  defendant  in  a  partnership  do  not  apply  to  a  case 
where  the  property  is  levied  upon  as  the  sole  individual  property 
of  such  defendant.  Lam  v.  OtU,  241. 
LIEN  OF  BOARDING-HOUSE  KEEPER— 
See  Note  at  156. 

1.  Where  the  defendant  engaged  the  ro»»ms  wiih  board  in  the 
expectation  that  a  change  from  Rochester  to  New  York  would  be 
beneficial  to  the  health  of  his  daughter,  an  expectation  which 
might  prove  to  be  unfounded,  eithiM-  from  the  unsuitableness  of 
New  York  or  of  this  pariicular  locality,  — //c/^/,  that  he  should  have 
provided  in  the  contract  for  such  a  contingency  by  reserving  the 
right  to  give  up  the  rooms  if  the  change  should  not  be  beneficial. 
He  testified  that  he  did,  but  upon  that  |)oint  the  justice  found 
against  him,  and  there  was  evidence  lending  to  show  that  the 
dissatisfaction  of  his  wife  and  daughter,  with  their  apartments, 
and  which  led  them  to  change  them,  proceeded  from  other  causes 
than  the  insalubrity  of  the  plaintifiTs  house  in  Twenty-third 
street,  or  the  effect  of  the  locality  upon  the  daughtei's  health. 
Helilj  also,  that  objections  which  might  have  been  obviated  upon 
the  trial  must  be  raised  there,  or  they  are  waived.  They  cannot 
be  raised  for  the  first  time  upon  appeal,     llequa  v.  Balkley,  lo3. 

2.  Inability,  through  sickness,  to  fulfill  a  contract  for  personal  ser- 
vices, excuses  further  performance,  and  the  party  mnv  recttvi-r  as 
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LIEN  OF  BOARDING-HOUSE  KEEPER— Continued. 

iip«>n  a  quantum  meruit^  for  the  services  rendered  up  to  the  time 
he  is  disabled.  This  is  upon  tiie  fumiliar  principle  that  tlie  per- 
formance of  a  condition  is  excused,  when  it  is  prevented  by  the 
law,  or  by  the  act  of  God.  lb. 
8.  But  where  a  party  contracts  to  do  a  thing  which  is  possible  at 
the  time  the  contract  is  made,  he  is  not  excused  from  the  con- 
tract by  a  contingency  thereafter  arriving,  which  deprives  him  of 
all  the  beuetit  contemplated  by  the  contract,  because  it  is  his 
own  fault  that  he  did  not  expressly  provide  against  such  con- 
tingencies,    lb. 

LIEN  OF  MECHANIC  ON  PROPERTY  COVERED   BY  A  CHAT- 
TEL MORTGAGE— PRIORITY— 
Tiie  lien   of  a  mechanic  for  work  done  upon  a  chattel  in  his  posses- 
sion, been  given  by  law,  takes  precedence  over  a  chattel  mortgage 
thereon  previously  filed.     Lo98  v.  Fry^  7. 

LUNATIC— 

1.  An  appointment  of  a  committee  of  the  person  and  estate  of  a 
lunatic,  by  a  court  of  competent  jurisdiction  of  another  State,  does 
not  divest  the  courts  of  the  State  of  their  ordinary  jurisdiction  to 
proceed  against  the  lunatic  by  action.     Bayard  v.  ticanlon^  487. 

2.  ^e^,  also,  that  because  the  defendant  was  committed  as  a  lunatic 
by  a  supreme  court  judge,  under  the  statute,  did  not  operate  to 
give  him  exclusive  jurisdiction,     lb. 

3.  Heldy  also,  thaton  application  being  made  by  the  committee  here 
for  the  care  and  maungenient  of  the  estate  of  the  lunatic,  that  it 
would  be  the  duty  of  the  courts  to  secure  to  creditors  here,  their 
proportionate  share.     lb. 

MARRIED  WOMEN— 

Where  a  married  woman  proves  a  contract  made  by  herself  for  her 
own  personal  services,  and  payment  is  to  be  made  to  her,  it  will 
be  presumed,  in  the  absence  of  any  proof  or  circumstances  to 
the  contrary,  that  such  services  arc  to  be  performed  on  her  sole 
and  separate  account;  and  in  such  a  case,  under  the  laws  of 
Massachusetts  as  well  as  this  State,  a  married  woman  is  entitled 
to  sue  for  and  recover  her  own  earnings.     Howe  v.  Oomley,  466. 

See  also  Husband  and  Wipe. 
MASTER  AND  SERVANT— 

Damages  for  a  wrongful  dismissal  are  not  limited  to  the  commence- 
ment of  the  action,  but  extend  till  the  time  of  trial.  Bruell  v. 
Coldl,  308. 

The  employer  is  not  an  insuier  of  the  safety  of  his  servants,  and  is 
not  liable  to  an  action  unless  some  specific  act  of  negligence  is 
proved  against  him.     Eiser  v.  Arckej',  356. 
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MASTER  AND  ^E\iVX:!iT-' Continued. 

If  a  servant,  without  the  consent  of  his  master,  engnge  in  any 'em- 
ployment or  business,  for  himself  or  another,  wiiich  may  tend  to 
injure  bis  master's  trade  or  business,  he  may  lawfully  be  dis- 
charged before  the  expiration  of  the  agreed  term  of  service.  No 
man  shall  be  allowed  to  have  an  interest  agains.  his  duty.  Day- 
ton v.  IlayeBy  417. 

The  plaintiff  was  employed  to  sing  a  b.ise  or  baritone  part  in  the 
choir  of  the  defendants'  church.  The  defendants  directed  him 
to  take  a  subordinate  part,  which  he  refused  to  do.  He  was 
thereupon  discharged  before  the  expiration  of  the  term  of  service. 
Jhld^  that  the  discharge  was  illegal.  Warner  v.  Beetor^  dbe,  of 
Ildy  Cliurch,  419. 
MECHANIC'S  LIEN— 

See  LiBN. 
MORTGAGE  OF  CHATTELS— 

The  foreclosure  of  a  second  chattel  mortgage,  made  after  the  first  fell 
due,  operates  as  a  conversion  of  the  mortgaged  property  as  to  the 
holder  of  the  first  chattel  mortgage.     Lempke  v.  Peterson,  15. 

See  Sale  of  Mortgagor's  Interest,  under  title  of  '*  Replevin  Bond.'' 
MOTION  COSTS  ON  DISCONTINUANCE- 

Where  an  action  is  discontinued  without  costs,  the  discontinuance 
is.  in   the  nature   of  a  final  judgment,  and   interlocutory  costs, 
being  incidents  of  the  principal  thing,  are  extinguished.     Michael 
v.  Weuning^  47 U. 
NEGLIGENCE— 

1.  Where  the  owner  of  a  building  contracts  with  a  competent  person 
to  construct  a  sewer,  at  a  stipulated  price  for  the  whole  work,  he 
is  not  liable  to  third  persons  for  any  injury  resulting  from  the 
negligent  manner  in  which  the  sewer  may  have  been  left  at  night 
by  tlie  workmen  employed  by  the  contractor.  Seanlon  v.  Carroll^ 
351. 

1^.  Held,  that  the  contractor,  not  having  supplied  proper  safe- 
guards, was  liable.     lb. 

3.  The  defendants,  who  are  dentists,  undertook  to  extract  a  tooth 
wiiile  the  patient  was  under  the  influence  of  an  aneesthetic  called 
laughing  gas.  In  extractiug  the  tooth  the  forceps  slipped,  and 
part  of  th<e  tooth  went  down  the  plaintiff's  throat,  causing  cough- 
ing and  vomiting,  which  continued  at  intervals  for  about  four 
weeks,  at  the  end  of  which  time,  in  one  of  these  attacks  of 
cougiiing,  the  tooth  was  thrown  up  and  relief  followed  in  due 
course.  Held,  that  while  the  ])atient  was  under  the  iiiflueiice  of 
an  anaesthetic  which  deprived  him  of  the  use  of  his  faculties, 
the  defendants  were  required  to  exercise  the  highest  professional 
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^EGLIGE^CE- Continued, 

skill  und  diligence  to  avoid  every  possible  danger,  and  that  these 
circumstances  were  sufficient  to  carry  the  case  to  the  jury  ou  the 
question  of  negligence.  That  in  some  cases  negligcucu  may  be 
inferred  from  the  nature  of  the  injury.  Kelly  v.  Colton,  430. 
4.  The  quantum  of  evidence  considered  in  divers  cases,  to  establish 
a  prima  facie  case  for  the  jury.     Ih. 

OBSTRUCTION  ON  SIDEWALK— 
The  defendant  placed  a  large  box  on  the  sidewalk  in  front  of 
his  premises,  which  two  boys  throw  over  upon  the  plaintiff, 
doing  her  great  injury,  lleld,  that  the  unlawful  act  of  the  de- 
fendant was  not  the  proximate  cause  of  the  jury,  and  that  the 
defendant  was  not  liable  for  the  willful  act  of  tlic  boys.  Mageev, 
Caro,  147. 

OFFER  OF  JUDGMENT— 

1.  The  defendant  served  an  ofiFer  to  allow  judgment  to  be  taken 
against  him,  with  costs  and  disbursements  to  the  date  of  the 
offer.  Jleldf  that  the  plaintiff  was  not  bound  to  accept  such  an 
offer,  as  he  was  entitled  to  the  costs  and  disbursemeuts  for  en- 
tering judgment  on  tlse  offer.  I'he  offer  should  be  unconditional. 
Henderson  v.  Ba:., lister,  125. 

2.  Where  the  defendant  pleaded  in  defense  that  part  of  tiie  claim 
in  suit  was  not  due  at  the  time  the  action  was  commenced,  the 
credit  in  respect  thereto  not  having  expired,  and  offered  to  allow 
judgment  for  the  balance,  which  offer  was  accepted  by  the  plain- 
tiff whocntervd  judgment  therefor, — Held,  that  under  such  cir- 
cumstances, the  judgment  was  not  a  bar  to  a  new  action  for  the 
part  of  the  claim  which  was  not  due  when  suit  was  brought,  and 
that  neither  an  amended  complaint  nor  any  suggestion  upon  the 
record  was  necessary.     Powers  v.  McBride,  481. 

OFF-SET— 

See  Set-Ofp. 
PARTIES— 

1.  A  return  by  a  city  marehal  as  to  the  time  and  manner  of  service 
of  a  precept  in  summary  proceedings  is  conclusive  against  attack 
in  collateral  proceedings.  It  gives  the  magistrate  jurisdiction, 
and  protects  him  and  the  parly  at  whose  instance  the  proceed- 
ings were  instituted.     Frickert  v.  Frieaam,  369. 

2.  The  commissioners  of  charities  and  correction,  when  prosecut- 
/ing  as  overseers  of  the  poor,  must  sue  in  their  individual  names, 

with  their  official  designation  added.     Commisdoners  of  Charities 
and  Correction  v.  JDarge,  373. 

3.  When  mortgagor  and  mortgagee  must  join  in  action  on  insuranco 
policy.     Bruckheimer  v.  Merchants'^  Ins.  Co,,  363. 


51+  INDEX. 


Partners — Pleadings. 


PARTNERS— 

1.  Sufficiency  of  complaint  ngainst  indorsers  on  notes  under  section 
634  of  the  Code  of  Civil  Procedure.  Demurrer.  Statute  of  1833 
(ch.  281)  as  to  the  use  by  an  individual  of  a  copartnership  name. 
Rickter  v.  Kramer^  348, 

2.  Persons  not  partners  inter  8e  may  be  kolden  as  pariners  by  third 
persons,  where  they  liave,  by  their  acts  and  doings,  led  third 
persons  to  credit  them  a  partners.     Demuth  v.  SternJieinier^  443. 

8.  For  further  illustrations  of  the  doctrine  how  a  iHsrson  may  be 
held  to  be  a  partner  as  to  third  pnrties,  although  not  in  fact  a 
partner,  see  Seer  v.  Kfffffuui^  445. 

4.  Where  persons  come  from  other  States  and  make  contracts  here, 
they  must,  in  respect  to  usury,  licenses  and  firm  names,  conform 
to  the  laws  of  New  York,  or  they  will  lose  their  ventures. 
Pennsylvania,  although  a  foreign  State,  is  not  a  foreign  country. 
Where  a  firm  doing  business  in  Philadelphia,  Penn.,  under  the 
firm  name  of  ^*  John  B.  Ellison  &  S(in,^^  opened  a  branch  office  in 
the  city  of  New  York,  and  sold  in  their  firm  name  goods  to  the 
defendant,  for  which  the  latter  gave  a  note, — ntUl^  that  as  *'John 
B.  Ellison,"  whose  name  was  used  in  the  firm,  had  no  interest 
therein,  that  under  chapter  281  of  the  Laws  of  1833,  forbidding 
the  use  of  names  of  persons  not  interested  iu  the  firm,  no  recov- 
ery could  be  had.  Ellmix  v.  Smollery  484. 
PxVUPERS— 

1.  The  statute  in  reference  to  permitting  persons  to  sue  in  funna 
pauper iHs\\'Mx\di  be  strictly  construed.  The  reasons  stateil.  Lem- 
mer  v.  Sehmah^  435. 

2.  xV  guardian  cannot  sue  in  foitna  pauperu.  The  reasons  stated. 
Li  re  Bahj^  437. 

PAWNBROKERS— 

Pawnbrokers  and  others  pawnees  are  not  responsible  for  goods 
stolen  without  their  fault  or  neglect.     Laim  v.  Blumauer,  238. 

PAYMENT  BY  NOTE— 

The  rule  dcduciblc  from  the  authorities  is  that  taking  from  th3 
debtor  a  n«)te  of  a  third  person,  for  a  pre-existing  debt,  is  not 
payment,  unless  expressly  agreed  to  be  taken  in  p-iyment,  or  un- 
less such  new  note  be  paid.      Welirlia  v.  Sckmultz,  101. 

PENALTY  FOR  NONSEUVICE  OF  PAPERS  ON  APPEAL— 
See  Appeal. 

PLEADINGS— 

1.  The  drawer  of  a  check  having  funds  at  the  bank  must  have 
notice  of  the  presentment  and  non-payment  before  he  can  lie 
made  liable  by  suit.  The  complaint  must  aver  either  notice  to 
the  drawer  or  a  want  of  funds,  otherwise  it  will  be  demurrable. 
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Section  534  of  the  Code  of  Civil  Procedure  construed.      FrUbie 
V.  JaeoftSy  235. 

2.  In  an  action  of  trover  for  the  conversion  of  personal  property, 
an  allegation  in  the  complaint  **  that  the  defendant  wrongfully 
took,  carried  away  anJ  converted  to  his  own  use,  the  property  of 
the  plaintitl '^  is  sufficiently  broad  to  admit  evidence  showing  thait 
tiie  possession  of  the  goods  was  obtained  by  fraud.  Raserihurg  v. 
CoJufi\  434. 

3.  A  plaintitl  may  sue  on  conti*act  for  goods  sold  imd  delivered,  and 
if  the  defendant  pleads  that  the  term  of  credit  on  which  the 
goods  were  sold  had  nut  expired  when  the  action  was  commenced, 
the  plaintiff  may  in  such  an  action  avoid  this  defense  i>y  proving 
that  the  credit  was  obtidned  by  fraud.      White  v.  Harruon,  482. 

POLICEMAN  ENTITLED  TO  DOUBLE  COSTS— 

A  policeman  is  a  public  officer,  and  when  sued  for  an  act  done  in 
his  official  capacity,  he  is  entitled  to  double  costs  if  he  succee<ls 
in  his  defense.     Knright  v.  Sfudoey^  58. 

PRINCIPAL  AND  AGENT— 

A  person  who  assumes  to  contract  as  an  agent  must  see  to   it   that 
his  principal  is  legally  bound  by  his  act;  for  if  he  does  not  give 
.  a  right  of  action  against  his   principal  the   law  holds  him  per- 
sonally res[)onsible.     Smith  v.  Teets,  457. 

PROMISE  TO  ACCEPT  DRAFT— 

An  unconditional  promise  in  writing  to  accept  a  draft  made  before 
it  is  drawn  is  deemed  an  acceptance  under  the  statute  (1  h]dm. 
Jt  S.  722,  §  8)  in  favor  of  a  person  receiving  the  bill  for  a  valu- 
able consideration  oirthe  faith  of  such  promise.  Starr  v.  Mur- 
ehUon^  413. 

PROSTITUTE— 

Witen  liable  to  arrest  without  warrant.  Escape.  Powers  of  Officer. 
A  prostitute,  who,  while  sitting  at  the  window  of  her  room, 
solicits  men  from  the  street  for  immoral purpises,  is  a  <lisorderIy 
person  within  the  meaning  of  that  term  as  used  in  the  statute, 
and  may,  if  the  offense  be  committed  in  ths  presence  of  a  police 
officer,  be  arrested  by  him,  without  a  warrant  from  a  magistrate. 
And  if  the  prisorter,  after  being  arrested,  escapes,  the  officer  may, 
if  the  pursuit  be  fresh,  and  he  be  resisted,  break  open  the  outer 
door  of  her  house  and  recapture  her,  and  is  not  liable  for  so  doing. 
Har/t  V.  McDonald,  181. 

RAILROADS— 

1.  The  right  of  railroad  corporations  to  eject  passengers  from  their 
cars  for  non-observance  of  their  rules  respecting  the  place  of 
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entrance  to  and  from  tlicir  depot,  denied.  Tlie  reasons  stated. 
Ilueratel  v.  2^,  Y.  <fe  Harlem  R,  R  Co,,  134. 
2.  A  sleepin<T-car  compan}*  is  neither  an  innkeeper,  nor  a  common 
carrier,  and,  in  the  absence  of  negligence,  incurs  no  liability  for 
the  loss  of  tiie  property  of  its  patrons.  Wdding  v.  Wagner^  60. 
RECEIVER— 

Priority  of  lien  in  case  where  receiver  is  appointed  in  two  separate 
notions  pending  in  different  courts.     Phillips  v.  0^ Connor^  372. 
REFERENCE  TO  ADJOINING  COUNTY— 

A  referee  cannot  be   appointed   by   the   m^irine  court  to  take  an 
examination  in  an  adjoining  county.      Webber  v.  2'ruaXy  242. 
RELEASE— 

See  Composition  Dbrd  ;  Accord  and  Satisfaction. 
REMOVAL   FROM    STATE  TO  UNITED  STATES  COURTS— 

1.  An  action  pending  in  a  State  court  against  an  alien  defendant 
cannot  be  removid  into  the  United  States  circuit  court  for  trial, 
under  the  acts  of  Congress,  upon  the  ground  of  such  alienage,  if 
the  plaintiff  be  also  an  alien.  For  the  purposes  of  Federal  cog- 
nizance, a  corporation  created  under  the  laws  of  the  Republic  of 

'  France  is  an   alien.      Barroweliffe  v.  La  Cnisae  Genera le  Dcs  As- 
hurances  Agricoles  et  Des  Assurance  contre  L^Incendie,  151. 

2.  The  petition  need  not  state  the  particular  reasons  for  the  local 
prejudice.  The  right  to  the  removal  becomes  perfect  on  filing  the 
petition,  and  the  plaintiff  cannot  defeat  it  by  reducing  the  amount 
demanded  to  less  than  $500.  Geiger  v.  Union  Mutual  Life  Lts, 
Co.,  237. 

REPLEVIN  BOND— 

Action  on,  pre-requisites  to.  Bax!er  v.  Mnloney,  383. 
Where  an  owner  of  personal  property  executes  a  chattel  mortgage 
thereon,  with  the  condition  that  he  is  to  remain  in  possession 
thereof  until  default  in  payment  of  the  amount  secured  thereby, 
he  has  a  leviable  interest  therein.  In  such  case  it  is  the  sheriff's 
duty,  under  an  execution  against  the  mortgagor,  to  levy  on  the 
property,  sell  in  view  thereof  the  right,  title  and  interest  of  the 
mortgagor  therein,  and  deliver  the  property  to  the  purchaser. 
The  sheriff  has  no  right  in  such  case  to  demand  a  bond  of  in- 
demnity. If  the  sheriff  impanels  a  jury  to  try  a  claim  made  by 
the  mortgagee  under  the  mortgage,  they  have  no  jurisdiction  to 
try  any  other  claim.  Their  verdict,  finding  the  title  to  the  prop- 
erty to  be  in  the  mortgagee,  is  not  conclusive,  but  the  creditor  in 
an  action  for  false  return  may  show  that  the  vei*dict  was  broader 
than  the  claim.  Assignment  of  a  judgment  carries  the  right  of 
action  for  a  false  return.     GoodricJi  v.  Bou^e,  338. 
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SALARY  OF  PUBLIC  OFFICER— 
The  salary  of  a  public  officer,  while  in  the  hiinds  of  the  disbursing 
officer  of  A  municipal  corporation,  cannot  be  reached  upon  sup- 
plementary  proceedings   founded    pii   a  judgment    against    the 
officer.     liemmey  Y.  Qedney^  28;  Walduian  v.  O^DonneU,  14^. 

SALARY  OF  PRIVATE  PARTIES— 
The  defendant,  upon  receiving  his  appointment  as  the  attorney  of  a 
telegraph  company,  agreed  that  if  the  plaintiff,  who  is  also  an 
attorney,  would  assist  him  in  the  litigations  pending  against  the 
.  company,  he  would  by  way  of  recompense  divide  the  the  salary 
of  the  office,  lleld^  that  as  between  the  parlies  the  agreement 
was  valid,  and  that  it  neither  offends  public  policy  nor  good 
morals.     White  v.  PolhamitSy  421. 

SEPULTURE— 

Contract  for.     See  Bissichs  v.  FayolU,  429. 

SERVICE  ON  CORPORATION— 

1.  A  director  of  a  domestic  corporation  is  a  proper  **  officer  "to 
verify  an  answer  for  such  a  corporation.  Bigehio  v.  Mnnufartur' 
fitg  Co.,  138. 

2.  Wiiere  a  plaintiff  elects  to  treat  the  pleading  of  his  advei*sary  a.** 
a  nullity,  he  must  give  notice  of  such  election  before  entering 
judgment,  and  the  notice  must  specifically  point  out  the  defects 
complained  of.     lb. 

SET-OFF— 

S.  S.  and  J.  A.  S.  had  a  claim  against  the  defendant,  which  they 
assigned  to  the  plaintiff,  on  September  18,  1875.  On  October  1, 
1875,  the  defendant,  without  notice  of  such  assignment  to  the 
plaintiff,  purch.'ised  a  judgment  against  the  plaintiff^s  assignors, 
which  they  claimed  to  set  off  against  the  demand  assigned  to  the 
plaintiff.  Ueld,  that  such  set-off  was  not  allowable.  Diossy  v.  Hu- 
herer,  13. 

SHERIFF— 

m 

See  Replevin  Bond. 

SHIPPING  partnership- 
Ac  tion  between  part-owners.    Sturges  v.  Jxid^on,  256. 

SOCIETIES,  BENEVOLENT  AND  CHARITABLE— 

1.  A  person  becoming  a  member  of  a  benevolent  society,  and  sul)- 
scribing  to  its  constitution  and  by-laws,  becomes  bound  by^heir 
provisions.  Sassenscheidt  v.  Fresco  Painters^  Benevolent,  dc. 
Union,  8.. 

2.  zV  provision  thereof  allowing  the  society  reasonable  powers  to 
discipline,  try,  and  expel  members  attempting  to  impose  on  it, 
sustained  in  a  ct\sc  where  the  party  accused  appeared  before  tho 
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SOCIETIES  —  Continued. 

society,  and   submitted   to  its  jurisdiction  by  taking  part  in  the 
trial.     Jb. 
8.  The  sufficiency  of  the  evidence  and  propriety  of  the  explusion 
cannot  be  considered  in  a  collateral  matter.     Id. 

4.  In  an  action  by  the  widow  of  deceased  member  to  recover  from 
the  lodge  of  Odd  Fellows  $50  to  defray  the  futieial  expenses 
of  the  deceased,  and  a  stipend  of  $150  more  for  the  benefit  of 
herself  and  family,  under  the  by-laws  of  the  lod^xe,  containing 
provisions  tiHowing  such  |)ecuniary  aid  in  case  of  the  death  of 
its  membei*8, — Heid^  that  a  by-law,  operating  as  a  forfeiture  of 
the  wiilow^s  right  to  the  benefits,  because  the  member's  dues,  al- 
though fully  satisfied,  wore  not  paid  at  the  precise  time  required 
by  the  lodge,  was  void,  and  no  bar  to  the  right  of  recovery. 
Bitecking  v.  Blum  Lotlge  of  Odd  Felioics^  51. 

5.  The  members  of  a  voluntary  unincorporated  society  are  brmnd 
by  the  by-laws  of  such  society,  whether  they  vt.a  reasonable  or 
not.     Elmif  V.  Aiford,  123. 

6.  The  president  of  an  unincorporated  association  consisting  of 
more  than  seven  members  may  maintain  an  action  on  behalf  of 
the  association,  against  its  treasurer,  for  moneys  of  the  association 
converted  by  him  to  his  own  use,  and  an  order  of  arrest  may  is- 
sue in  such  action.     Strebe  v.  Albert,  370. 

SPECIFIC   ASSIGNMENT— 

The  making  of  a  general  assignment  by  failing  debtors  for  the 
benefit  of  thtir  creditors  does  not  make  void  an  assignment 
(executed  two  days  previously)  of  an  existing  demand  against 
one  of  their  debtors.  The  first  assignment  is  good  in  law  unless 
impeached  for  fraud  in  fact.  The  right  of  the  general  assignee 
to  contest  the  bond  fides  of  the  first  assigiiniLMir,  considered. 
Wel>l)er  v.  Truax,  247. 

SPECIAL  PARTNERSHIP— 

A  check  given  to  the  general  partners,  and  not  passed  to  the 
credit  of  the  finn'until  several  days  after  the  filing  of  the  cer- 
tificate and  afiidavit  required  by  statute,  is  not  such  a  payment 
of  capital  by  the  special  partner  as  the  statute  contemplates.  The 
false  certificate  docs  not  make  the  parties  general  partners,  though 
liable  as  such  to  creditors.  The  liability  is  in  the  nature  of  a 
statutory  penalty,  which  is  enforceable  only  by  action.  Van 
Dolmen  y.  Abendroth,  469. 

STATUTE  OF  FRAUDS— 

1.  In  order  to  constitute  a  delivery  and  acceptance  of  goods,  some- 
thing more  than  words  are  necessary,  and  the  fact  tiiat  the  goodii 
a:e   already   in   the  defendant's  possession  under  a  prior  under- 
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standing  does  not  amount  to  a  delivery  or  acceptance.  Tliere 
must  bo  some  affirmative  act  of  his  to  take  tiie  case  out  of  the 
statute.  Duplex  Safety  Boiler  Co.  v.  McGinneM,  4S8. 
2.  C.  emplcyeti  the  plaintiff  to  drt  ctrlnin  work,  and  the  ]>Iaintiflf, 
after  doing  less  than  quarter  of  the  work  contnicted  to  be  done, 
abandoned  it,  being  dissatisfied  with  C/s  financial  condition. 
The  defendant,  w^ho  owned  the  property,  thereupon  told  the 
plaintilf  to  go  on  and  complete  the  contract,  and  timt  he  would 
pay  the  bill.  The  plaintilf  thereafter  completed  the  work.  Held, 
that  the  defendant  was  liable  for  the  bill.  Douglass  v.  liohei'ts, 
454. 

SUIT  IN  FOREIGN  JURISDICTION— 
The '  ])endeney  of  a  suit  in  a  foreign  court  by  the  same  plaintiff 
against  the  same  defendant,  for  the  same  cause  of  action,  is  no 
stay  or  bar  to  a  new  suit  instituted  here,  and  this  altliough  prop- 
erty has  been  attached  in  the  foreign  jurisdiction.  But  our  courts 
may  restrain  our  own  citizens  from  proceeding  ia,  courts  of  a 
foreign  jurisdiction  pending  proceedings  in  our  courts.  Nation 
Mann  f  if  Co.  v.  Hunk  in  Ice  Co.,  4o5. 

SUMMARY  PROCEEDINGS— 

1.  Summary  proceedings  to  dispossess  a  judgment  debtor  holding 
over  after  sale  on  execution.  Validity  of  a  moneyed  judgment 
for  mesne  profits  in  an  action  of  ejectment.  The  rule  at  common 
law  and  under  the  Code.     Jack  v.  Cashin^  72. 

2.  Summary  proceedings  to  dispossess  a  tenant  may  be  maintained 
under  the  statute,  against  tlie  occupant  of  a  furni>hed  house. 
Swigley  v.  Jones,  127. 

8.  The  statute  contemplates  the  joinder  as  parties,  of  the  tenant  an<l 
of  all  who  derive  title  through  him.  The  wife  of  the  tenant,  his 
children,  his  servants,  his  boarders  and  guests  may  all  be  removed 
under  the  warrant  of  dispossession,  though  not  made  parties  to 
the  proceeding.  These  are  the  only  persons  the  »»(Tieer  may  law- 
fully remove  without  being  named  in  the  process.  If  he  removes 
a  tenant  not  named  in  the  wnrnmt.  he  is  liable  for  dam.iges.  Croft 
V.  FUhcr,  157. 

4.  The  supreme  court  will  not  compel  the  justices  of  the  marine 
court  to  entertain  jurisdiction  of  summary  proceedings  to  dis- 
possess tenants,  if  prior  statutory  duties  require  their  lime  and 
attention.     People  ex  rel.  Crosby  v.  McAdnm,  172. 

5.  Last  month's  rent  deposited  as  security;  effect  of  same  on  right 
to  dispossess  for  prior  default. — When  so  deposited,  the  money 
must  remain  until  that  particular  month  arrives,  and  the  deposit 
does  not  impair  the  legal  lemedies  of  the  la  dlord  for  any  default 
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which  mny  be  made  before  tliat  month  ariives.    Brainard  ▼.  Had" 

ion,  448. 
6.  A  return  by  a  city  marshal  as  to  the  time  and  manner  of  service 

of  a  precept  in  summary  proceedings  is  conclusive  against  uttiick 

in  collateral  proceedings.     It  gives  the  magistrate  jurisdictioR, 

and  protects  him  and  the  party  at  whose  instance  the  proceedings 

were  instituted.     Feikert  v.  Freidttem^  300. 
SUMMONS— 

A  process  server  has  no  roving  commission  to  strike  out  the  n:imes 

of  defendants  from  process  nor  to  insert  others  in  their  stead. 

Commmioners  of  Charities  v.  Litzen,  374. 
SUPPLEMENTAL  PLEADING— 
Molion  for  leave  to  serve  supplemental  answer  pleading  bankrupt's 

dischnrgi;;  effect  of  laches.     Deckhoefer  v.  lluher^  234. 
SUPPLEMENTARY  PROCEEDINGS- 

1.  Supplementary  proceedings  against  third  person  indebted  to  the 
judgment  debtors.  What  cruites  a  priority  of  lien  on  the  fund 
sought  to  be  reached.  The  doctrine  of  relation,  how  far  ap- 
plicable.    Becins  v.  Fierce^  259. 

2.  Where  it  appeared  that  the  judgment  debtors  had  made  a  general 
assignment  for  benetit  of  creditors,  and  the  judgment  creditoi^s 
had  filed  a  bill  in  the  superior  court  to  set  the  assigiiment  aside, 
— Ileldy  that  the  examination  of  the  debtors  on  supplementary 
proceedings  in  the  marine  court  shouhl  be  limited  to  pro}>erty 
acquiixid  since  the  general  assignment     Bacon  v.  GohhmitK  462. 

8.  Surety,  when  not  discharged. — The  plaintiffs  sued  the  di-awer  <jf 
a  bank  check.  Their  attorney,  without  consulting  the  indorsers, 
gave  I  he  drawer,  from  time  to  time,  ordinary  extensions  of  the 
time  to  answer,  aggregating  about  six  months  in  all.  During  the 
time  thus  extended,  the  drawer  paid  $275  on  account,  and  then 
failed  in  business,  leaving  tiie  greater  part  of  the  check  unpai<1. 
HeUl^  that  these  extensions  did  not  discharge  the  indorsers,  and 
that  they  were  liable  for  the  unpaid  balance.  The  reasons  there- 
for, stated.  Harlem  Bank  v.  Falconer,  48. 
SURVIVORSHIP-- 

See  Husband  and  Wife. 
THEATRICAL  CONTRACT— 

Meaning  of  the  term  '*for  a  season  of  twelve  weeks  or  more,  if 
mutually  agreeable."     Garilan  v.  Searle,  349. 
TITLE— 

The  true  owner  has  a  right  to  follow  his  property  or  its  proceeds, 
into  wliatever  from  the  same  may  have  been  converted,  so  long 
OS  the  means  of  proving  identity  remain.     Hotoe  v.  ShicUj  128. 
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TRADESMEN  BRIBING  CUSTOMERS'  SERVANTS— 
If  A  merchant  departs  from  the  usual  course  of  dealing,  and  sub- 
sidizes the  servants  of  Iiis  customer,  by  douceurs,  with  the  view 
and  intent  of  gaining  an  undue  advantage  over  them,  such  con- 
f  duct  is  illegal,  and,  if  it  enters  into  and  forms  part  of  the  con- 
tract sought  to  be  enforced,  may  go  to  the  extent  of  preventing 
any  recovery  upon  it.     Brewiter  v.  Hatch^  875. 

TREATY— 
The  consular  convention  between  the  United  States  and  the  German 
Empire,  proclaimed  June  1,  1872,  is  a  part  of  *'the  supreme  Idw 
of  the  land,"  and  as  by  one  of  its.  articles  it  provides  for  non- 
interference by  our  court.**,  except  in  cases  of  a  nature  to  disturb 
the  peace  and  public  order,  whatever  jurisdiction  was  heretofore 
entertained  by  our  courts,  in  reference  to  the  wages  of  seaman 
and  like  differences,  was,  ns  between  the  two  nations,  abolished. 
Petersen  v.  Drocl'ehnann^  193. 

TRUST— 
Effect  of  deposit  by  one  person  in  trust  for  another,  where  the 
former  retains  the  bank-book.      Weber  v.  Bank  for  Savings^  70. 

UNSAFE  BUILDINGS— 

Unsafe  building  taken  down  by  the  department  of  buildings. 
EITect  thereof  upou  tenant  under  covenant  to  keep  in  repair. 
Adder i  v.  Behlenger,  79. 

USURY— 
An  agreement  between  the  maker  and  the  holders  of  a  note  extend- 
ing the  time  of  its  payment  ivithout  the  consent  of  the  indorser, 
discharges  the  indorser  from  the  payment  of  the  note,  notwith- 
standing the  fact  that  the  agreement  for  the  extension  wus 
usurious.  The  case  disclosed  an  agreement  whereby  the  holders 
of  a  note,  in  consideration  of  $50  to  tliem  pnid  by  the  maker, 
extended  the  time  of  its  payment  for  fifteen  days,  without  the 
consent  of  the  indorser.  Ilehl^  that  this  agreement,  although 
usurious,  released  the  indorser  from  all  liability  on  the  note, 
because  the  holders  cannot,  by  an  allegation  of  their  own  tur- 
pitude, avoid  a  contract  once  executed.  It  is  matter  of  defense 
to  the  borrower  or  his  sureties,  and  is  not  available  to  the  lender. 
Wies  V.  SulUxr^  1. 

VALIDITY  OF  JUDGMENT— 

Validity  of  a  money  judgment  for  mesne  profits  in  an  action  of 
ejectment.  The  rule  at  common  law  and  under  the  Code.  J^t^k 
V.  Cashitiy  72. 

VENUE— 
Every  affidavit  should  show  on  its  face  that  it  was  taken  within  the 
jurisdiction  of  the  ofiScer  who  certifies  it.     The  omission  of  the 
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veaue  may  sometimes  be  supplied  by  amendment.      Clement  v. 
Ferenbachy  57. 

VERDICT— 

The  fact  that  the  veraict  arrived  at  by  the  jury  differs  from  timt 
which  the  trial  judge  would  have  directed  if  he  had  the  |wwer 
to  do  so,  does  not  entitle  the  defeated  party  to  a  new  trial. 
Schlesinger  V.  Malloy,  458. 

VOLUNTARY  AS80CLVT10NS— 
The  president  or  treasurer  of  any  association  consisting  of  seven  or 
more  members  may,  under  the  statutes  of  New  York,  sue  or  be 
sued  on  behalf  of  such  association  in  any  of  the  courts  of  this 
State,  whether  such  members  reside  or  such  association  transacts 
its  business  within  this  or  any  foreign  Stjite.  The  lex  fori  governs. 
Claney  v.   Terhune^  239. 

WARRANT  IN  SUMMARY   PROCEEDINGS— 

The  statute  contemplates  the  joinder  as  parties,  of  the  tenant  and 
of  all  who  derive  title  througii  him.  The  wife  of  the  tenant,  his 
children,  his  servants,  his  boarders  and  guests  may  all  be  removed 
under  the  warrant  of  dispossession,  though  not  made  parties  to 
the  proceeding.  These  are  the  only  persons  the  officer  may  1  iw- 
fully  remove  without  being  named  in  the  process.  If  he  removes 
a  tenant  not  named  in  the  warrant,  he  is  liable  for  dumages. 
Croft  V.  King,  157. 

WITNESSES— 

Parties  and  witnesses  attending  in  good  faith  any  legal  tribunal  are 
])rivilcged  from  arrest  in  going  to  and  returning  therefrom.  Tlie 
immunity  from  service  of  process  witiiout  arrest  is  limited  to 
witnesses,  ^nd  does  not  include  parties.  Schlesinger  v.  Foxwelly 
461. 
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ADVERTISING. 
See  titio  Fbaud. 

ANIMALS. 
See  title  Dogs. 

APPEAL. 

Where  no  motion  is  made  for  a  new  trial,  and  no  appeal  is  taken  frorti 
the  order  denying  the  same,  the  only  questions  coming  up  for  revie# 
are  those  presented  by  the  exceptions  taken  upon  the  trial.  J5c7imi(h 
V.  Cowperthwaite 3# 

The  time  for  the  payment  of  money  or  for  the  performance  of  a  writtc^ 
agreement  may  be  extended  by  parol.     lb. 

What  amounts  to  a  valid  extension.    Jb, 

ASSIGNMENT. 
Where  railroad  shares  are  transferred  after  interest  has  accrued  thcrcoA,* 
the  right  to  the  accrued  interest  passes  by  the  assignment.     Tke 
stock  is  the  principal  and  the  interest  merely  the  incident  thereof, '• 
and  follows  the  former.    Sloan  v.  If.  F.,  W.  db  IL  R.  Co 47 

ATTORNEY  AND  CLIENT. 

An  agreement  by  a  plaintiff^s  attorney,  made  with  a  surety  of  the 

defendant  in  an  action,  to  discontinue  it  on  payment  of  $1,000,  is 

valid,  provided  the  client  assents  thereto.     It  is  an  original  and  riot  a 

collateral  undertaking.     Morgan  y.  Woodruff 14 

15] 
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B. 

BANKRUPTCY. 
Injunction  from  United  States  Coart. — Effect  of  staj  npon  sheriff, 
fis  iin  extension  of  the  sixty  dajs  allowed  to  return  execntloD. 

An  injunctiou  order  of  the  United  States  court  staying  the  sherifiTs 
proceed iugs,  operates  to  extend  the  time  in  which  he  is  bound  to 
umke  return  of  the  execution  by  as  many  days  as  he  was  under  stay. 
Afisonia  B,  &  G,  Co.  v.  Connor 74 

BRIDGE. 
Bro.ililyn  bridge  disaster.— Liability  of  pnblie  officers.  While  it 
is  true  that  when  an  individual  sustains  an  injury  by  the  mis- feas- 
ance or  non-feasanco  of  a  public  officer  who  omits  to  act,  or  acts 
coutrnry  to  his  duty,  the  law  gives  redress  by  an  appropriate  action : 
yet  public  officers  are  not  liable  for  the  misconduct  or  malfeasance 
of  such  persons  as  they  are  obliged  to  employ,  the  maxim  respondeat 
superior  having  no  application  to  such  officials.  Where  an  accident 
happened  upon  a  public  bridge  caused  by  a  panic  among  the  crowd 
who  were  traveling  upon  it, — Ileldy  that  the  trustees,  not  being 
guilty  of  any  act  of  personal  neglect,  were  not  liable.  Ilannon  t. 
Agnew 04 

C. 

CONTRACT. 

'  See  title  Waoerino  Contracts. 

CONVERSION. 

See  title  Married  Woman. 

pORPORATION. 
When  incorporators  liable  as  partners 87 

D. 
DECEIT. 
See  title  Sale. 

DISCONTINUANCE. 
On  repeal  of  statute. 45 

DOGS. 

Liability  of  owDers  of  doirs  for  injnrles  done.  The  owner  of  a 
domesticated  animal  is  not  liable  for  its  conduct,  in  the  absence  of 
proof  that  the  animal  was  known  to  the  owner  to  be  vicious  or  to 
have  a  propensity  to  bite  mankind.     Feieh  v.  Andel Gl 

The  fact  that  the  corporation  ordinances  in  regard  to  permits  and  muz- 
zles were  not  complied  with  does  not  make  the  owner  liable.     lb. 
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P. 

FALSE  IMPRISONMENT. 
School  board.— Dismissal  of  Janitor.  The  plaintiff's  hnsbnnd,  who 
was  a  janitor  of  a  school,  died.  The  plaintiff  8uccee<led  hitn  and 
became  jani tress.  The  school  board  discharged  her  and  ordered  her 
to  give  up  the  keys  to  the  defendant  The  plaintiff  refused  to  sur- 
render the  keys,  and  defied  the  power  of  the  defendant,  who  called 
U|)on  a  police  officer  to  preserve  the  peace.  The  plaintiff  still  per- 
sisted, and  was,  by  direction  of  the  defendant,  arrested.  Ilcld^  that 
the  plaintiff  brought  the  trouble  upon  herself  by  her  unlawful  con- 
duct, and  could  not  recover.    Byan  v.  Hudson 12 

FR.\UD  ON  STOCKnOLDER. 
See  title  Stockholder. 

FRAUD  ON  ADVERTISER. 
Where  a  person  is  induced  to  execute  a  contract  to  advertise  in  a 
monthly  newspaper  for  one  year,  upon  the  represcnt^ition  of  its  can- 
"vasser,  that  the  paper  has  a  circulation  of  6,000  per  month,  and  the 
representation  proves  untrue,  no  recovery  can  be  had  thereon. 
Valiente  v.  Bryan 60 


n. 


HUSBAND  AND  WIFE. 
See  title  Married  Woman. 


I. 

INN.KEEPER. 

A  promissory  note  given  to  an  inn-keeper  for  liquors  and  cigars  sold  on 
credit  to  the  maker,  who  was  not  a  lodger  in  the  house,  is  void. 
Knight  v.  Molt 10 

Where  a  guest  is  taken  ill  at  a  hotel,  with  a  contagious  disease,  tho 
proprietor,  after  notice,  has  the  right  to  remove  the  guest  in  a  becom- 
ing manner  to  a  hospital  or  other  place  of  safety,  or  may  make  any 
reasonable  agreement  for  extra  compensation.  The  agreement,  how- 
ever, must  be  voluntarily  made.  If  the  hotel-keeper  takes  advantage 
of  the  misfortune,  and  by  threats  amounting  to  duress,  unlawfully 
exacts  money  from  the  guest  or  her  husband,  it  may  be  recovered 
back.    Lee  If  v.  Corey 57 


JANITOR. 
See  title  False  Imprisonment* 
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JUDGMENT. 
A  judgment  recovered  in  the  marine  court,  like  one  recovered  in  the 
other  courts  of  record,  is  not  outlawed  until  twenty  years  after  the 
recovery  thereof.     Danid  v.  Morruon 40 


LANDLORD  AND  TENANT. 

The  landlord  of  a  tenement  house,  occupied  by  numerous  tenants,  is 
bound  to  keep  the  roof  in  repair,  yet  he  is  not  an  insurer,  nor  is  he 
required  to  exercise  any  other  than  ordinary  care  in  his  management 
of  the  property,  and  in  the  absence  of  negligence,  is  not  liable  for 
damage  done  to  a  tenant*s  goods  by  a  rain-storm,  until  after  knowl- 
edge or  notice  of  the  defect  complained  of.     SpaU  v.  Scheiner.     78 

When  a  lease  or  an  assignment  thereof  is  under  seal,  no  one  not  a 
party  can  sue  or  be  sued  upon  it,  nor  can  a  recovery  against  the 
occupant  be  sustained  while  such  lease  or  assignment  is  outstanding 
in  the  name  of  another.     Austin  v.  Lyddy 84 

Corenaiit  to  repair.  Ordinarily,  when  the  landlord  violates  his  cove- 
nant to  repair,  the  tenant  may  make  the  repairs  and  charge  the  land- 
lord with  the  cost,  or  ho  may  recover  for  the  loss  of  the  use  of  that 
part  of  the  premises  which  the  failure  to  repair  has  prevented  him 
from  enjoying.  In  order  to  recover  consequential  damages,  it  must 
appear  that  they  were  foreseen  at  the  time  of  the  contract.  Damages 
are  remote  when  they  do  not  immediately  and  necessarily  flow  from 
the  breach  complained  of.  Bad  sewerage  as  affecting  the  legal  rights 
of  the  parties,  considered.     Chadwich  v.  Woodward 04 

LIQUORS. 
Note  given  for.     8eo  title  Ikk-keepeb. 


M. 

MARRIED  WOMAN. 
Where  a  married  woman,  living  with  her  husband,  buys  furniture  with 
her  own  savings,  and  places  it  in  the  rooms  occupied  by  herself  and 
her  husband,  in  which  the  husband  has  also  some  furniture,  a  public 
cartman,  who,  in  her  absence,  under  employment  by  the  husband, 
takes  all  the  furniture  from  the  rooms,  including  that  belonging  to 
the  wife,  and  delivers  it  to  the  husband,  is  liable  to  the  wife  for  its 
conversion.     Mead  v.  Jack 20 

MOTION. 
Effect  of  renewaL    Where  a  party  makes  a  motion  which  is  denied, 
afterward  obtains  leave  to  renew,  and  under  such  permission  does 


SUPPLEMENT.  9 


'hLOTlO^iJ— continued. 

renew  the  application,  he  can  neither  appeal  from  the  first  order 
denying  the  application,  nor  can  he  compel  a  re-settlement  thereof. 

People  V.  Me  Adam 87 

Receiver's  course  to  reach  trust  fund.     Xote^  lb. 


NEGLIGENCE. 

The  master  is  not  liable  to  one  servant  for  an  injury  occasioned  by  a 
co-servant,  unless  such  co-servant  was  an  incompetent  person,  and 
the  injury  resulted  from  such  incompetency,  or  from  defective 
machinery.     Pickett  v.  Atku  Steamship  Co 43 

Liability  of  public  officers  for 64 

See  title  Landlord  and  Tenant. 

NEWSPAPER. 

Fraud  as  to  circulation  of • 50 


O. 

OFFICERS,  PUBLIC. 
Liability  of,  for  negligence 64 


P. 

PARTNERS,  WnO  LIABLE  AS. 

If  a  manufacturing  corporation  created  under  the  laws  of  New  Jersey 
has  no  office  or  place  of  business  in  that  State,  and  opens  an  office 
and  transacts  business  in  the  city  of  New  York,  the  incorporators 
are  personally  liable  for  all  debts  contracted  in  the  corporate  name. 
The  charter  in  such  a  case  does  not  fit  the  company,  and  the  incor- 
porators, by  going  outside  of  it,  cannot  screen  themselves  from  per- 
sonal responsibility.     Kru»e  v.  Dusenbury 87 

PAWNBROKER. 
Sec  title  Usurt. 

PERFORMANCE. 
Extension  of  time  by  parol 89 

POLICE  AND  STRIKERS. 
Rights  of 64 
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R 

RECEIVER. 
Rights  of  against  stockholder.     See  title  Stockholder. 
Title  to  trust  funds. 87 

REPAIRS. 
Sec  title  Landlord  and  Tenant. 


S. 
SALES. 
Where  goods  contracted  to  be  sold  are  expected  to  am'Te  by  a  vessel 
designated,  the  rule  is  that  if  they  arrive  they  are  sold  to  the  i^erson 
contracting  to  buy.  If  they  do  not  arrive,  the  contract  is  at  an  end. 
But  where  the  persons  contracting  to  sell  knew  that  the  goods  wero 
not  on  board  of  the  vassel,  the  plaintiffs  in  an  action  of  deceit  may 
recover  whatever  damages  they  have  sustained.  The  reasons  stated. 
Heller  v.  llerbert 73 

SCHOOL  BOARD. 
Janitor.    See  title  False  Imprisonment 

SHERIFF. 
Effect  of  stay  on T4 

SLANDER. 
Uttered  In  lodge-roODi.  Slanderous  words  spoken  in  a  lodge-room 
are  privileged,  if  made  for  the  benefit  of  the  lodge  and  under  the 
belief  that  they  are  true.  But  if  the  defendant  utters  the  words 
maliciously  and  without  belief  in  the  truth  thereof,  he  is  liable. 
Where  the  words  are  privileged  the  omu  of  proving  actual  malice  is 
on  the  plaintiff.     Ottheimer  v.  Blumert 17 

STATUTE. 
Repeal  of,  effect.     The  act  of  1862  (chap.  487),  under  which  the  plaint- 
iff and  his  associates  (the  harbor  masters)  were  appointed,  having 
been  repealed,  and  the  offices  created  by  it  abolished,  the  penalties 
imposed  by  the  act  are  not  recoverable  even  in  pending  actions. 

Cole  V.  Eo9e 45 

Under  such  circumstances  the  court  may  allow  a  discontinuance  of  the 
action,  without  costs,     lb. 

STATUTE  OF  FRAUDS. 
See  title  Attorney  and  Client. 

STOCKHOLDERS. 
Liability  of.     The  fraud  of  a  corporation  in  procuring  a  person  to 
become  a  aub^ciibcr  to  its  stock  muy  be  a  complete  dcfcubc  to  a  £,ull 


SUPPLEMENT.  11 

STOCKHOLDERS— <?<?»«»>•««<?. 

brought  by  the  corporation;  but  it  is  no  defense  to  an  action  brought 
by  a  receiver  of  the  corporation,  because  he  represents  its  creditors, 
and,  therefore,  has  higher  rights  than  the  corporation.  But  as 
against  an  ordinary  purchaser  of  stock  after  the  formation  of  Ihe  cor- 
poration is  completed,  the  receiver  merely  takes  title  to  the  cause  of 
action  subject  to  all  equities  existing  against  the  corporation.     Olcoii 

y.  Chandler. 80 

Liability  of  stockholders  of  manufacturing  corporation ;  effect  of  judg- 
ment against  corporation;  pleading,  numbering  separate  causes  of 
action,  &c    Doctor  y.  Ouggenheim 81 

STRIKERS  AND  POLICE. 
Any  orderly  body  of  men  have  the  legal  right  to  meet  and  discuss  any 
question  concerning  their  social  or  pecuniary  welfare,  and  take  any 
action  in  respect  thereto,  so  long  as  it  does  not  involve  or  tend  to 
create  a  breach  of  the  peace.  One  workman  has  the  right  to  accost 
another  in  the  street  or  elsewhere,  and  invite  him  to  follow  his  exam- 
ple or  join  the  Union.  But  if  these  rights  are  enforced  in  an  illegal 
manner,  the  police  have  the  right  to  interfere,  and  may,  under  all  cir- 
cumstances, prevent  any  threatened  breach  of  the  peace.  Zeiger  v. 
Nolan 54 

SUMMONS,  SERVICE  OP. 
Where  the  president  of  a  corporation  assigns  a  claim  which  he  has 
against  it,  the  assignee  cannot  sustain  a  judgment  against  the  cor- 
poration founded  upon  the  service  of  process  upon  the  assignor  where 
knowledge  of  such  service  is  withheld  from  the  other  officers  of  the 
company.     Swtft  v.  Globe  Varnish  Co 43 


U. 

USURY. 

The  exaction  of  an  unlawful  rate  of  interest  by  a  servant  without  the 
knowledge  of  his  employer  in  the  loan  of  money  does  not  affect  the 
same,  or  the  security  taken  for  its  repayment,  upon  the  charge  of 
usury.     Lyon  v.  Simpson 25 

The  plea  of  usury  must  be  distinctly  and  correctly  set  forth  in  the 
complaint,  and  proved  as  alleged,  or  the  plaintiff  must  fail  in  the 
action.     lb. 

An  allegation  in  the  complaint  of  a  corrupt  and  usurious  payment, 
made  subsequently  to  the  loan  of  money,  in  consideration  of  the 
extension  of  time  of  its  payment,  does  not  affect  the  validity  of  said 
loan,  or  the  security  for  the  same.    16, 


12  CITY    COURT    REPORTS. 


WAGERING  CONTRACTS  ILLEGAL. 

When  a  question  of  fact. — ^Rigrhts  of  o^ent  Where  parties  enter 
into  a  contract  for  the  future  delivcrj  of  goods,  with  the  intent  of 
performing  the  same  in  good  faith,  the  contract  is  valid;  and  the 
party  failing  to  perform  is  liable  for  the  difference  between  the  con- 
tract price  and  the  market  rate.  But  if  the  transaction  is  a  mere 
disguise  for  gambling,  it  is  illegal,  if  the  parties  never  intended  that 
the  goods  should  be  delivered,  but  that  the  difference  between  the 
contract  price  and  the  market  rate  should  bo  paid,  and  that  such 
differences  should  be  settled  on  the  day  named,  the  transaction  is  a 
wagering  contract,  and  void.     Cyrus  v.  Portman 1 

The  illegality  in  such  case  is  matter  of  defense  which  must  be  pleaded, 
proved,  and,  in  case  of  doubt  and  conflict,  submitted  to  the  jury.  lb. 

If  the  contract  be  void  on  the  ground  stated,  the  law  will  not  even 
assist  an  agent  in  recovering  his  advances  from  his  employer.    lb. 

WAIVER. 
By  parol Z9 
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ilTartne  €ourt. 

Trial  Term— iVbz?.,  1879. 

FEEDEEICK  CYEUS  et  al.  against  HENEY 

POETMAN. 

Watering  contracts  illegral*~When  a  question  of  fact.~Riirhts  of 
agent*  Where  parties  enter  into  a  contract  for  the  future  delivery  of 
goods,  with  the  intent  of  performing  the  same  in  good  faith,  the  con- 
tract is  valid  ;  and  the  party  failing  to  perform  is  liable  for  the  dif- 
ference between  the  contract  price  and  the  market  rate.  But  if  the 
transaction  is  a  mere  disguise  for  gambling  it  is  illegal.  If  the 
parties  never  intended  that  the  goods  should  be  delivered,  but  that 
the  difference  between  the  contract  price  and  the  market  rate 
should  be  paid,  and  that  such  difference  should  be  settled  on  the 
day  named,  the  transaction  is  a  wagering  contract  and  void. 

The  illegality  in  such  case  is  matter  of  defense  which  must  be  pleaded,* 
proved,  and,  in  cade  of  doubt  and  conflict,  submitted  to  the  jury. 

If  the  contract  be  void  on  the  ground  stated  the  law  will  not  even 
assist  an  agent  in  recovering  his  advances  from  his  employer. 

The  plaintiff's  sued  the  defendant  to  recover  $235.60, 

a  balance  claimed  to  be  due  upon  account  stated.     The 

complaint  alleged  that  the  plaintiffs  rendered   services 
Voii.  11. —1 
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Cyrus  V,  Portxnan. 


to  the  defendant  at  his  request,  in  and  about  the  pro- 
curing and  carrying  of  contracts  for  the  sale  and  also 
for  the  purchase  of  cotton,  to  be  delivered  at  a  future 
time  for  his  account  upon  margin,  and  that  the  plaint- 
iSs  at  like  request  paid,  laid  out,  and  expended 
moneys  upon  certain  of  said  transactions,  and  that  the 
defendant  agreed  to  allow  the  plaintiffs  a  commission 
thereon. 

The  defendant  pleaded  that  the  transactions  were 
pretended  purchases  and  sales  of  contracts  for  the 
future  delivery  of  cotton ;  that  no  cotton  was  ever 
purchased  or  sold,  received  or  delivered,  nor  was  it 
intended  that  cotton  should  be  purchased,  sold,  received 
or  delivered  thereunder ;  that  said  contracts  were  not 
performed,  and  that  the  parties  did  not  intend  to  per- 
form them.  That  all  that  was  ever  contemplated  was  a 
settlement  of  the  difference  between  the  amount  of  the 
pretended  purchase  or  sale,  and  the  market  price  at  the 
time  when  the  pretended  receipt  or  delivery  was  to  be 
had ;  and  that  all  of  said  transactions  were  merely 
wagers  upon  what  the  price  of  cotton  would  be  at  a 
future  dav,  and  that  said  transactions  were  in  conse- 
quence  void. 

JUDGE  MCADAM's  CHARGE. 

It  appears  that  the  plaintiffs  and  defendant  in  this 
action  had  various  dealings  together  between  August  8, 
1877,  and  December  4,  1877,  in  the  course  of  which  the 
plaintiffs  rendered  services  for  the  defendant  in  and 
about  the  procuring  and  carrying  of  contracts,  for  the 
sale,  and  also  for  the  purchase  of  cotton  to  be  delivered 
at  a  future  time  for  his  account  upon  margin  put  up  by 
him,  and  that  at  his  request,  and  for  his  account,  and 
in  pursuance  of  their  employment,  they  paid  out  money 
for  which  the  defendant  agreed  to  allow  and  pay  the 
plaintiff  a  commission  upon  the  aforesaid  transactions, 
at  an  agreed  rate. 
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Oynu  V.  Portman. 

The  plaintiffs  claim,  that  thereafter,  and  on  Decem- 
ber 5,  1877,  an  account  was  stated  between  them  and 
the  defendant,  and  that,  upon  such  statemant,  a  balance 
of  $235.51  was  found  due  from  the  defendant  to  the 
plaintiff,  and  for  this  amount  they  demand  judgment. 

The  defense  pleaded  is,  that  the  transactions  had 
betweeD  the  plaintiffs  and  defendant,  at  the  times  set 
forth  by  the  plaintiffs,  were  pretended  purchases  and 
sales  of  contracts  for  the  future  delivery  of  cotton; 
that  no  cotton  was  ever  purchased,  sold,  received,  or 
delivered ;  that  the  contracts  were  never  performed, 
and  were  never  intended  to  be  performed,  and  that  all 
that  was  ever  contemplated  was  the  settlement  of  the 
difference  between  the  amount  of  the  pretended  pur- 
•chase  or  sale,  and  the  market  price  at  the  time  when 
the  pretended  receipt  or  delivery  was  to  be  had,  and 
that  the  transactions  were  simply  wagers  upon  what 
the  price  of  cotton  would  be  at  a  future  day^  and  that 
any  aiid  all  contracts  between  the  plaintiffs  and  defend- 
ant growing  out  of  said  transactions,  were  illegal  and 
Toid,  being  gambling  contracts,  prohibited  by  the  stat- 
utes of  the  State. 

Now  were  these  bona  Jide  transactions?  were  they 
real  purchases  of  cotton,  or  cotton  transactions,  with 
the  intention  on  the  part  of  all  the  contracting  par- 
ties, that  the  contracts,  whatever  they  are,  should  be 
performed  at  maturity,  that  is,  at  the  agreed  time.  If 
you  find  that  they  were  real  l)ona  fide  transactiojis, 
made  with  the  intent  stated,  the  plaintiffs  are  entitled 
to  recover,  otherwise  not. 

The  court  of  appeals  say  (70  N.  Y.  205),  "  Mercan- 
tile contracts  of  this  character  are  not  infrequent,  and 
they  are  consistent  with  a  bona  fide  intention  on  the 
part  of  both  parties  to  perform  them,'*-  or  (p.  206), 
'*  They  may  be  mere  disguises  for  gambling,  and 
where  an  optional  contract  for  the  sale  of  property  is 
made,  and  there  is  no  intention  on  the  one  side  to  sell 
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or  deliver  the  property,  or  on  the  other  to  buy  or  take 
it,  but  merely  that  the  difference  shall  be  paid  accord- 
ing to  the  fluctuation  in  market  values,  the  contract  i& 
a  wager  within  the  statute,  but  th  is  matter 

of  defense,  and  must  be  established  by  proof  and 
found  by  the  jury."  If  you  find,  therefore,  that  the 
transactions  in  question,  instead  of  being  real,  were 
mere  devices  to  obviate,  evade,  or  get  around  the  stat- 
utes in  regard  to  gambling  wagers,  I  charge  you  that 
in  that  event,  the  contracts  were  void,  and  no  recovery 
can  be  had  in  favor  of  the  plaintiffs.  The  law  upon 
this  gubject  is  plain.  An  English  case  holds  that  a 
contract  for  the  sale  and  purchase  of  cotton,  where 
neither  party  intends  to  deliver  or  accept  the  cotton^ 
but  merely  to  pay  the  difference,  according  to  the  rise 
or  fall  of  the  market,  is  void. 

A  Pennsylvania  case  holds  that  a  contract  to  pur- 
chase shares  of  stock  without  the  intention  to  deliver 
or  receive  them,  but  to  pay  the  difference  on  a  day 
certain,  is  a  gambling  contract,  and  not  enforceable. 

Similar  rulings  have  been  made  by  our  supreme 
court,  which  have  met  the  approval  of  the  court  of 
appeals.  If,  therefore,  you  find  that  these  contracts 
were  made  in  good  faith,  as  I  before  remarked,  and  the 
parties  intended  to  perform,  the  plaintiffs  are  entitled 
to  recover,  while  on  the  other  hand,  if  you  find  that 
an  evasion  of  the  statutes  was  intended,  no  recovery 
can  be  had. 

Although  the  law  does  not  invalidate  actual  busi- 
ness transactions,  it  strikes  at  everything  that  par- 
takes of  wagering  or  gambling,  in  whatever  form  it 
appears.  Another  question  arises  as  to  the  effect  of 
the  statute  upon  persons  who,  like  the  plaintiffs,  act 
as  agents  in  such  transactions.  Judge  Story,  in  his 
work  on  Agency,  says :  "  In  respect  to  agencies  in  il- 
legal transactions  the  same  principles  apply,  as  to  ad-, 
vances  and  disbursements  by  agents,  as  apply  to  their 
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commissions,  none  are  recoverable  either  in  law  or  in 
equity.  For  the  law  will  not  assist  any  person  in 
evading  obligations  imposed  upon  the  whole  com- 
munity to  conform  to  its  directions  and  prohibitions. 
As  between  principal  and  agents  in  all  such  cases  the 
guilt  is  deemed  to  be  equal ;  and  the  maxim  is  in  j^^yi 
delicto  2>otior  est  conditio  defeiidentisy 

The  parties,  therefore,  must  trust  exclusively  to 
the  personal  faith  of  each  other,  as  to  the  fulfillment 
of  their  mutual  stipulations  in  illegal  transactions. 

The  law  will  not  assist  the  agent  to  recover  his  ex- 
penses or  advances,  or  the  principal  to  recover  his 
property  or  its  proceeds.  Each  party  is  left  precisely 
where  he  is  found  at  the  time  of  the  controversv,  to 
bear  the  burden  of  his  own  abandonment  of  his  duty  to 
the  law  of  his  country. 

If  an  agent  should  be  employed  to  buy  smuggled 
goods,  and  he  should  pay  for  the  goods,  and  they 
should  come  to  the  hands  of  his  employer,  the  agent 
could  not  recover  for  such  advances  from  the  em- 
ployer. 

So,  if  an  agent  should  knowingly  advance  money 
to  pay  for  illegal  insurances,  or  for  stock-jobbing  trans- 
actions for  his  employer,  he  could  not  recover  it  from 
the  latter. 

So,  if  an  agent  should  knowingly  advance  money  to 
his  employer  to  game  with,  it  would  not  be  recover- 
able. 

Therefore,  in  conclusion,  let  me  remind  you  that  the 
case  comes  back  to  this  :  Were  these  transactions  hona 
fide,  made  with  the  intention  on  the  part  of  all  the  con- 
tracting parties  to  carry  them  out,  in  which  case  the 
plaintiffs  are  >  entitled  to  recover,  or  were  they  mere 
pretenses  or  disguises  to  avoid  the  statute  against  gam- 
bling wagers,  by  paying  the  difference  according  to  the 
rise  or  fall  of  the  market  price  of  cotton  ;  for,  in'  that 
event,  the  contracts  were,  as  I  have  already  intimated, 
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void,  and  the  defendant  will   be  entitled  to  yonr  ver- 
dict. 

The  jury  rendered  a  verdict  for  the  plaintiffs  for  the 
amount  claimed. 

Editotiil  comments. 

It  is  now  generally  agreed,  and  indeed  in  this  State  is  fully  settled, 
that  contracts  on  time  for  the  sale  of  personal  property — whether 
gold  or  other  currency,  stocks,  bonds  or  merchandise,-  are  not  void 
as  wager  contracts,  merely  because  made  for  future  delivery  and  at 
the  option  of  one  of  the  parlies,  nor  because  the  seller  did  not  have 
the  wherewithal  to  fulfill.  He  who  impeaches  such  a  contract  must 
show  that  it  was  the  intention  of  the  parties  that  it  should  not  be 
fulfilled,  but  merely  *' settled  "  by  payment  of  differences  according 
to  the  course  of  the  market.  • 

Some  difference*  of  opinion  exists  as  to  what  is  the  appropriate 
evidence  of  this  intent.  There  is  no  question,  at  least  in  our  courts, 
and  probably  not  in  any  of  those  where  parties  are  received  as  witnesses 
in  their  own  behalf,  that  a  party  may  be  interrogated  as  to  what  waa 
his  intent  in  this  respect  at  the  time  of  making  the  contract.  Prov- 
ing the  intent  of  one  party,  as  Judge  Bbady  has  well  said,  is  one  step 
toward  proving  the  intent  of  both  parties ;  but  it  seems  to  be  the 
better  opinion  that  a  common  intent  of  both  parties  must  be  shown — 
certainlv  a  secret  intent  of  one  is  not  enough.  The  courts  have  dif- 
fered on  the  question  how  far  the  circumstances  of  a  contracting 
party  may  be  regarded  as  affording  a  legitimate  presumption  as  to 
his  intent  in  this  respect.  The  fact  that  the  buyer  of  an  option  in 
grain  or  stock  was  himself  engaged  in  an  entirely  different  business 
and  without  adequate  means  to  pay  the  price  fixed  out  of  his  own 
resources,  has  been  held  by  some  to  be  legitimate  evidence  that  he 
never  intended  to  require  delivery.  This  question  has  probably  some- 
times been  passed  upon  without  adequate  knowledge  of  the  course  of 
trade  and  of  the  extent  to  which  optional  contracts  are  used  in  actual 
^transfer.  The  impecuniosity  of  a  party  might  be  a  very  good  reason 
for  doubting  whether  he  intended  to  fulfill  the  contract  unaided  on 
his  own  account,  and  yet  be  too  remote  to  justify  an  inference  that 
he  intended  a  gambling  contract.  Such  facts,  not  communicated  to 
the  other  party  at  the  time,  may  be  deemed,  like  a  secret  intent  of  one 
party,  irrelevant,  and  this  view  would  accord  with  the  rule  settled  in 
our  courts  as  to  the  competency  of  such  evidenee  on  the  question  to 
whom  of  several  persons  credit  was  given  on  a  sale  In  such  a  case, 
evidence  that  one  had  no  property  and  was  entirely  irresponsible  is 
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inadmissible,  because  it  is  too  remote  to  justify  a  presumption  that  the 
credit  was  not  given  to  him  notwithstanding ;  but  this  is  not  incon- 
sistent with  the  ruling  by  the  same  court,  that  it  is  competent  to  show 
that  the  iosolvency  was  communicated  to  the  party  who  gave  the 
credit,  and  treated  by  him  as  a  reason  for  giving  it,  not  to  the  insol- 
vent, but  to  some  other. 

Compare  Bumsey  v.  Berry,  65  Me.  574  ;  Kirkpatrick  v.  Bonsai,  72 
Peftn,  Sf.  755  ;  ///  re  Green,  7  Bill,  S^S.—Frmn  Dniiij  Register,  Feb'y 
24,1880. 

An  interesting  question,  arising  on  contracts  for  the  sale  of  grain, 
settled  by  payment  of  differences,  has  recently  been  passed  on  by  Jud  ge 
Qbesham,  in  the  United  States  circuit  court  for  Indiana.  It  has 
already  been  well  settled  in  previous  cases  that  a  contract,  which  on 
its  face  does  not  bear  any  indication  that  it  was  not  intended  to  call 
for  actual  delivery,  is  presumed  to  have  been  an  actual  purchase  or 
sale,  and,  though  optional,  is  valid  until  the  party  impeaching  the 
contract  shows  an  illegal  intent.  The  interesting  question  now  fre- 
quently mooted  in  cases  of  this  character  is  as  to  what  evidence  will 
show  the  intent,  and  particularly  whether  the  fact  that  the  contract 
was  actually  settled  by  adjustment  of  differences  or  that  there  was  a 
usage  to  do  so,  necessarily  shows  it  to  have  been  illegal,  or  suffices  to 
raise  a  legal  presumption  that  the  intent  to  make  such  a  settlement 
existed  in  the  inception  of  the  contract.  In  the  case  before  Judge 
Gresham  this  point  was  put  in  a  very  clear  light,  and  he  ruled,  in  a 
charge  to  the  jury,  after  argument  by  able  counsel,  that  such  a  usage 
did  not  necessarily  make  the  contract  void. 

The  testimony  tended  to  show  that  a  general  custom  obtained 
among  grain  commission  merchants  in  Baltimore  to  the  following 
effect :  When  one  commission  merchant,  upon  the  order  of  a  customer, 
sells  to  another  commission  merchant  a  quantity  of  grain  for  future 
delivery,  and  where  it  occurs  that  at  some  other  time  before  the 
maturity  of  the  contract,  the  same  commission  merchant  receives  an 
order  from  another  customer  to  purchase  the  same  or  a  larger  quantity 
of  the  same  kind  of  grain,  for  the  same  future  delivery,  and  he  exe- 
cutes this  second  order  by  making  the  purchase  from  the  same  com- 
mission merchant  to  whom  he  had  made  the  sale  in  the  other  case, 
that  then  in  such  case  the  two  commission  merchants  meet  together 
and  exchange  or  cancel  the  contracts  as  between  themselves,  adjust- 
ing the  difference  in  the  prices  between  the  two  contracts,  and  restor- 
ing any  margins  that  may  have  been  put  up,  and  that,  from  that  time 
forth  the  first  commission  merchant  holds  for  the  benefit  of  the  cus- 
tomer for  whom  he  sold,  the  order  or  contract  of  the  purchaser  for 
whom  he  bought,  so  that  the  wheat  of  the  selling  customer  may,. 
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^hen  delivered,  be  turned  in  on  the  order  or  contract  of  the  pnrchaa- 
uig  customer,  and  that  the  commission  merchant  is  held  responsible  as 
igmarantj  to  his  customer. 

The  evidence  further  tended  to  show  a  custom  obtaining  among 
commission  merchants  in  Baltimore  to  the  further  effect,  that  though 
the  second  transaction  may  have  been  had  with  a  different  commis- 
sion merchant  from  the  one  with  which  the  first  transaction  was  had, 
7et  where  it  can  be  found  that  a  series  of  contracts  are  in  existence  for 
the  sale  of  like  grain,  for  like  delivery,  so  that  the  seller  owes  the 
wheat  to  the  buyer  to  whom  he  sold,  and  be  to  another,  who  owes  like 
wheat  for  like  delivery  to  the  first  commission  merchant,  that  then  in 
such  case  they  settle  by  what  they  call  "  a  ring  *' — ^that  is,  they  all 
reciprocally  surrender  or  cancel  their  contracts,  adjust  the  price  dif- 
ferences between  themselves,  and  surrender  all  margins  that  had  been 
put  up.  That  in  all  such  cases  the  commision  merchant  substitutes 
the  contract  of  another  customer  in  place  of  that  with  the  commission 
merchant  whose  contract  has  been  canceled  or  surrendered,  and  that 
he  guarantees  to  his  customer  the  performance  of  the  contract  origi- 
nally made  on  his  behalf. 

The  judge  instructed  the  jury  that  these  customs  were  founded  in 
commercial  convenience  ;  that  they  are  not  in  contravention  of  the 
law,  and  that  they  are  valid. 

He  also  charged  them  that  the  burden  of  showing  that  the  parties 
were  carrying  on  a  wagering  business;  and  were  not  engaged  in  legit- 
imate trade  or  speculation,  rests  upon  the  defendant.  On  their  face, 
these  transactions  are  legal,  and  the  law  does  not,  in  the  absence  of 
proof,  presume  that  parties  are  gambling.  A  person  may  make  a  con- 
tract for  the  sale  of  personal  property  for  future  delivery  which  he 
has  not  got.  Merchants  and  traders  often  do  this.  A  contract  for 
the  sale  of  personal  property  which  the  vendor  does  not  own  or  pos- 
sess, but  expects  to  obtain  by  purchase  or  otherwise,  is  binding  if  an 
actual  transfer  of  property  is  contemplated.  A  transaction,  which  on 
its  face  is  legitimate,  cannot  be  held  void  as  a  wagering  contract  by 
showing  that  one  party  only  so  understood  and  meant  it  to  be.  The 
proof  must  go  further,  and  show  that  this  understanding  was  mutual 
— that  both  parties  so  understood  the  transaction.  If,  however,  at 
the  time  of  entering  into  a  contract  for  the  sale  of  personal  property 
for  future  delivery,  it  be  contemplated  by  both  parties  that  at  the  time 
ffxed  for  delivery  the  purchaser  shall  merely  receive  or  pay  the  differ- 
ence between  the  contract  and  the  market  price,  the  transaction  is  a 
wager,  and  nothing  more.  It  makes  no  difference  that  a  bet  or  wager 
is  made  to  assume  the  form  of  a  contract  (From  Daily  Reg,  April  2, 
1880  ;  citing  12  Chic,  L.  3\  241). 
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When  the  magnitnde  of  purchases  of  stock  made  by  a  broker  is 
out  of  all  proportion  to  the  mooey  advanced  by  the  principal  to  pay 
therefor,  the  transaction  is  stamped  with  the  character  of  a  gambling 
enterprise,  and  the  law  will  not  enforce  payment  amongst  the  parties 
thereto  (Patterson's  Appeal,  S,  S.  of  Penn, ). 

Wagering  contracts. 

To  render  a  contract  for  the  purchase  and  sale  of  property  void 
as  a  wagering  contract,  it  must  appear  to  have  been  theunderdtand- 
ing  when  the  contract  was  made,  that  the  property  should  not  be 
delivered,  and  that  only  the  difference  in  the  market  price  should  be 
paid  or  received  (Kingsbury  »•.  Kirwin,  77  iV.  F.  612).  An  agree- 
ment npon  good  consideration,  by  A.  to  purchase  from  or  sell  to  B., 
at  the  iatter*s  option,  a  given  number  of  shares  of  stock  within  a 
limited  time,  at  a  g^ven  price,  is  not  in  itself  a  gaming  contract 
(Story  V.  Salomon,  71  iST.  V.  420).  That  a  straddle  contract  in  stocks 
was  a  wager  and  void,  must  be  proven  in  the  particular  case  ( Harris 
V.  Tumbridge,  83  N.  Y.  92).  See  also  Abbott's  Neic  Digest,  vol  7, 
•Supplement,  p.  422,  etc.  As  to  Pools  and  Syndicates,  see  same ;  JDos 
Passos  on  Stm'k  Brokej's,  etc.  See  article  on  Curiosities  in  the  Law 
of  Wagers,  11  Cent,  Law  J.  184. 

Distinction  between  wager  and  prcmfuni. 

In  a  wager  there  must  be  two  parties,  and  it  is  known,  before  the 
^shance  or  uncertain  event  upon  which  it  is  laid  is  accomplished  who 
are  the  parties  that  must  either  lose  or  win.  For  a  premium  there  is 
but  one  party  until  the  act  or  thing  or  parpose  is  offered  has  been 
accomplished.  A  premium  is  a  reward  and  recompense  ;  a  wager  is  a 
stake  upon  an  uncertain  event.  In  a  premium  it  is  known  who  is  to 
give  before  the  event ;  in  a  wager  it  is  not  kaown  until  after  the 
event.  Wagers  are  unlawful,  premiums  legal  (11  Central  Law  J. 
238).  Purses,  prizes  and  premiums  on  horse  races  are  legal,  they  are 
not  wagers  (Harris  v.  White,  81  N,  V.  532).  And  a  jockey's  contract 
to  drive  horses  in  races  is  not  illegal  (/  b.). 

As  to  contracts  fur  sale  <'f  coin. 

See  7  Abbott's  Xeip  Digest,  Supplement,  433. 

Prize  packages. 

A  sale  of  "  prize  packages,"  some  of  which  contained  orders  for 
silver-ware, — Held,  a  lottery,  and  an  action  therefore  cannot  be  main- 
tained for  the  price  (Hill  v,  Buggies,  56  N.  Y.  424). 
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Brokers'  latv  and  Bini^ing  Out. 

An  important  case  to  partners  and  to  stock  and  prodaoe  brokers, 
and  oonveyanoers  having  occasion  to  draw  contracts  relating  to 
such  business,  is  that  of  Irwin  v.  Williar  (U.  S.  Supreme  Court,  March, 
1884,  110  [T.  S.  pOavis],  449),  where  the  question  was  as  to  the  lia- 
bility of  partners  to  a  broker,  employed  by  one  of  the  firm  in  dealing 
in  futures,  and  the  rights  of  brokers  transacting  business  for  their 
customers  by  the  process  of  "  ringing  out.'* 

The  brokers  brought  the  action  for  a  balance  claimed  due  on  sales 
made  by  them,  had,  at  the  request  of  the  defendants.  Irwin  and 
Davis,  made  certain  contracts  for  the  sale  and  future  delivery  of  grain  ; 
that  these  contracts  were  made  in  the  name  of  the  brokers,  on  which, 
therefore,  they  were  personally  liable,  but  in  which  Irwin  and  Davis 
were  the  principals  ;  that  the  latter  were  bound  to  perform  them,  or 
place  in  the  hands  of  their  brokers  means  of  performing  within  the  ^ 
proper  period,  or  to  indemnify  tbem  against  the  consequences  of  non- 
perrormance  ;  that  Irwin  and  Davis  in  all  these  particulars  became  in 
default,  and  the  plaintiffs  were  required  to  perform  out  of  their  own 
means,  which  they  did  by  purchasing  grain  for  delivery  at  the  market 
price,  or  paying  the  difference  between  that  and  the  contract  price. 

Plaintifis  proved  the  custom  as  to  settling  contracts  by  "  ringing 
out,"  an  operation  in  which  the  brokers'  clerks  imitate  an  algebraic 
process,  and  arrive  at  a  solution  of  a  long  equation  of  futures  by  strik- 
ing out  the  intermediate  terms,  and  bringing  together  the  first  and 
last  contract.  In  this  way  the  plaintiffs,  having  sold  grain  for  future 
delivery  on  account  of  their  customers,  had  substituted  the  ultimate 
contract  in  a  long  succession  for  the  one  immediately  made,  holding 
themselves  responsible  to  guarantee  the  performance  of  this  purchase 
according  to  the  usages  of  the  trade.  It  did  not  appear  that  the  cus- 
tomers had  notice  of  this  method  of  substituting  one  purchaser  for 
another,  and  the  court  held  that  on  this  groond  the  brokers  could 
not  recover. 

There  was  another  question  in  the  case,  also  of  general  interest, 
the  conclusions  of  the  court  on  which  are  well  stated  in  Mr.  Davis* 
head-notes,  as  follows: 

A  contract  of  partnership  for  the  buying  of  grain,  both  wheat  and 
corn,  and  its  manufacture  into  flour  and  meal,  and  the  sale  of  such 
grain  as  might  accumulate  in  excess  of  that  required  for  manufactur- 
ing, and  the  use,  with  the  knowledge  of  all  the  partners,  in  the  part- 
nership business,  of  cards  and  letter-heads  describing  the  firm  as 
millers  and  dealers  in  grain,  do  not  necessarily  imply,  as  matter  of 
law,  authority  to  deal  in  the  partnership  name  in  futures  by  means  of 
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oontracts  of  sale  or  purchase,  for  purposes  of  speculating  upon  the 
course  of  the  market,  and  to  bind  the  partnership  thereby. 

Dealing  in  futures  by  means  of  contracts  of  sale  or  purchase  for 
purposes  of  speculating  upon  the  course  of  the  market  is  not,  as 
matter  of  law,  an  essential  characteristic  of  every  business  to  which 
the  name  of  dealing  in  grain  may  properly  be  assigned. 

If,  under  guise  of  a  contract  to  deliver  goods  at  a  future  day,  the 
real  intent  be  to  speculate  in  the  rise  or  fall  of  prices,  and  the  goods 
are  not  to  be  delivered,  but  one  party  is  to  pay  to  the  other  the  dif- 
ference between  the  contract  price  and  the  market  price  of  the  goods 
at  the  date  fixed  for  executing  the  contract,  the  whole  traneaction  is 
nothing  more  than  a  wager,  and  is  null  and  void. 

When  a  broker  is  privy  to  such  a  wagering  contract,  and  brings 
the  parties  together  for  the  very  purpose  of  entering  into  the  illegal 
agreement,  he  is  pariiceps  criminis,  and  cannot  recover  for  services 
rendered  or  losses  incurred  by  himself  in  forwarding  the  transaction 
[From  the  Daily  Register ,  May  5,  1884). 

• 

Lotteries. 

Lotteries  are  forbidden  (3  R.  S.  6th  ed.  922),  and  are  "a common 
and  public  nuisance  "  (Grover  v,  Morris,  73  N.  Y.  476).  Lotteries  are 
in  their  nature  prejudicial  to  the  public  morals  cStone  v.  State  of 
Mississippi,  10  Cent,  L,  J.  440;  1  Ky.  L,  R.  146).  In  this  case  Watte, 
Ch.  J.,  said  :  '^  That  they  are  demoralizing  in  their  effects,  no  matter 
how  carefully  regulated,  cannot  admit  of  doubt.  '*  In  Phalen  v.  Vir- 
ginia (8  Hotp.  U,  S.  168),  Judge  Grieb  said  :  ''Experience  has  shown 
that  the  common  forms  of  gambling  are  comparatively  innocuous 
when  placed  in  contrast  with  the  widespread  pestilence  of  lotteries. 
The  former  are  confined  to  a  few  persons  and  places,  but  the  latt.  r 
infests  the  whole  community  ;  it  enters  every  dwelling ;  it  reaches 
every  class  ;  it  preys  upon  the  hard  earnmgs  of  the  poor ;  it  plunders 
the  ignorant  and  simple."  Leases  made  for  sale  of  policy  slip& 
void  (See  Shaw  v.  McCarthy,  59  How,  Pr,  487 ;  62  Id,  152 ;  Edel- 
muth  V.  McGarren,  4  Dah/y  467 ;  Hegley  v.  Devlin,  12  Ahh,  N,  S,  210  ; 
Rolfe  r.  Delmar,  7  Rob,  80). 
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&\av\nt  Court. 

Trifd  Term— May,  1880. 

MAEY  EYAN  against  WILBUE  HUDSON. 

False    Imprisoiiinent— School    Board —DiRmissal    of  Janitor. — The 

plaintifiTs  husband,  who  was  a  janitor  of  a  school,  died.  The 
plaintiff  succeeded  him  and  became  janitress.  The  school  board 
discharged  her  and  ordered  her  to  give  up  the  keys  to  the  defend- 
ant. The  plaintiff  refused  to  surrender  the  keys,  and  defied  the 
power  of  the  defendant,  who  called  upon  a  polic*^  officer  to  preserre 
the  peace.  The  plaintiff  still  persisted,  and  was,  by  direction  of 
the  defendant,  arrested. 
Heldf  that  the  plaintiff  brought  the  trouble  upon  herself  by  her  un- 
lawful conduct  and  could  not  recover. 

The  plaintiff,  upon  the  death  of  her  husband  who 
was  janitor,  became  the  janitress  of  Public  School  No. 
18,  situated  in  Fiftv-first  street,  between  Fourth  and 
Lexington  avenues,  in  the  city  of  New  York.  The  de- 
fendant was  one  of  the  clerks  of  the  board  of  educa- 
tion of  said  city.  The  board,  by  an  official  vote,  re- 
moved the  plaintiff  from  her  position  as  janitress,  and 
ordered  her  to  remove  from  the  apartments  occupied 
by  her  in  the  school  building,  and  directed  the  defend- 
ant to  take  possession  thereof  for  the  board.  The 
clerk  attempted  to  carry  the  order  into  effect,  but  was 
resisted  by  the  plaintiff.  She  refused  either  to  remove 
or  to  surrender  the  keys.  The'  defendant  thereupon 
called  a  police  officer  to  preserve  the  peace  while  the 
defendant  asserted  his  authority.  The  plaintiff  defied 
the  defendant,  who  persisted  in  enforcing  the  order, 
whereupon  the  officer  arrested  the  plaintiff,  and  took 
her  to  the  police  station  and  from  thence  to  the  police 
court,  where  she  was  discharged,  and  on  the  advice   of 
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the  police  magistrate  she  left  the  school  house  two 
days  afterwards,  and  subsequently  brought  the  present 
action  to  recover  $2,000  damages  for  what  she  termed 
false  imprisonment. 

L.  J.  Grant,  for  plaintiff. 

W,  C.  Whitney,  corporation  counsel,  for  defendant. 

McAdam,  J. — Held,  that  the  refusal  of  the  plaintiff 
to  give  up  the  keys  and  surrender  possession  was,  under 
the  circumstances,  conduct  calculated  to  create  a  breach, 
of  the  public  peace  sufficient  to  warrant  the  arrest  com- 
plained o£  That  her  right  to  use  the  school  house  as 
a  residence  terminated  with  her  dismissal.  That  the 
action  of  the  board  of  education  was  legal,  and  that 
when  the  defendant,  as  the  legal  representative  of  the 
board,  ordered  the  plaintiff  to  leave,  she  should  have 
submitted  to  his  demand:  That  her  unlawful  refusal 
to  vacate  gave  the  board  and  its  officers  power  to  re- 
move her,  and  to  exercise  whatever  force  was  necessary 
to  effect  the  removal  (See  Haywood  r.  Miller,  3  Hill, 
90).  The  exercise  of  this  power,  though  lawful,  would 
in  all  probability  have  caused  a  breach  of  the  peace. 
The  police  officer,  whether  directed  by  the  defendant  or 
otherwise,  had  the  right  to  intervene  and  prevent  any 
unlawfulness  entering  into  the  conflict.  If  the  plaintiff 
had  acted  in  a  lawful  manner  she  would  have  yielded 
to  the  demand  of  the  defendant  as  the  representative 
of  the  school  board.  She  defied  his  authority,  and  the 
consequences  followed. 

The  school  house  was  public  property,  contained  a 
large  number  of  children  during  the  day,  and  the  exi- 
gencies of  the  case  required  prompt  and  efficient  action 
on  the  part  of  the  school  board  to  protect  the  interests   • 
under  its  charge. 

The  plaintiff  brought  the  trouble  upon  herself,  and 
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lias  no  remedy  against  the  defendant.     The   complaint 
was  thereupon  dismissed  with  costs. 

No  appeal  was  taken. 

An  officer  of  the  peace  may  lawfully  interpose  npon  Mb  own  view 
to  prevent  a  breach  of  the  peace  or  to  quiet  an  affray  (1  East  P,  C, 
303) ;  one  great  use  of  these  ofQcem  being  to  nip  mischief  in  the  bud 
(1  B,  &  K  L,  C.  (7.  201  ;  7  Car,  &  P.  312)  ;  and  if  remonstrance  or 
mere  interference  are  not  suficient  to  avert  the  danger,  the  of&cer  is 
justified  in  arresting  the  guilty  party  (See  9  Reporter,  754,  755). 


JTtiD  Uork  XHavine  Court. 

Trial  Term-'Becemher,  1882. 

WILLIAM    HENBY  MOKGAN   against   LAUEEN    C. 

WOODKUFF. 

An  agreement  by  a  plaintiff's  attorney,  made  with  a  surety  of  the  de- 
fendant in  an  action,  to  discontinue  it  on  payment  of  $1,000,  ib 
valid,  provided  the  client  assents  thereto.  It  is  an  original  and  not 
a  collateral  undertaking. 

Motion  for  a  new  trial  on  the  minutes. 

The  facts,  as  established  by  the  verdict  of  the  jury, 
are  substantially  these :  In  Jb  ebruary,  1876,  an  action 
was  commenced  in  the  supreme  court  of  the  State  of 
New  York,  by  Homer  Cook,  as  assignee  of  the  estate  of 
the  State  Insurance  Company,  a  bankrupt  corporation, 
against  one  George  C.  Smith,  to  recover  $158,601.83 
with  interest.  An  order  of  arrest  was  granted,  un- 
der which  Smith,  the  defendant  in  said  action,  was 
held  to  bail  in  the  sum  of  $200,000.  The  bail  was 
subsequently  reduced  to  $100,000,  and  the  defend- 
ant herein  became  one  of  the  sureties  on  the  bond. 
Upon  a  motion  afterwards    made,   the  bail  was  again 
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reduced,  and  was  this  time  fixed  at  $5,000.  While 
the  action  was  in  this  condition  the  plaintiff,  the 
attorney  in  the  action,  who  had  been  previously 
authorized  by  his  client  to  arrange  for  a  discon- 
tinuance of  the  action  upon  any  terms  he  thought 
best,  called  upon  the  defendant,  at  the  St.  James  Hotel, 
in  the  city  of  New  York,  and  consummated  an  agree- 
ment whereby  it  was  understood  that  if  the  plaintifi 
on  the  following  day,  entered  an  order  discontinuing 
the  action,  the  defendant  would  pay  him  $1,000.  The 
condition  was  performed  and  the  action  was  discon- 
tinued. The  plaintiff  brought  this  action  to  recover 
the  stipulated  reward,  and  the  jury  awarded  him  a 
verdict  of  $1,330,  the  amount  claimed,  and  interest 
The  defendant  moves  for  a  new  trial  on  the  minutes. 

F.  J,  Fitldan,  for  the  motion. 
L.  A.  Fuller,  opposed. 

McAdam,  J. — The  contract  entered  into  by  the  de- 
fendant was  not  a  collateral  undertaking  to  pay  the 
debt  of  another.  There  was  no  debt  in  existence  un- 
til the  promise  was  made.  The  promise  gave  rise  to 
the  debt,  and  it  became  an  original  undertaking  on 
the  part  of  the  defendant  to  pay  $1,000  if  the  plaintiff 
would  perform  a  certain  service.  The  service  was  per- 
formed. The  action  to  which  it  related  was  terminated 
and  the  defendant's  liability  as  surety  on  his  friend's 
bond  was  discharged.  I  think  this  was  a  legal  con- 
tract, and  in  no  way  affected  by  the  Statute  of  Frauds. 

The  defendant  contends  that  the  contract  is  opposed 
to  public  policy,  because  the  plaintiff  was  the  attorney 
of  the  plaintiff  in  the  action  to  which  the  promise  re- 
lated, and  that  he  could  not  enter  into  any  adverse 
employment.  The  proposition  is  correct  in  principle 
(Herrick  v.  Catley,   1  Daly,  512;   Gaulden  v.   State  of 
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Georgia,  11  Oa.  47),  but  has  no  application  to  this 
case,  because  the  employment  of  the  plaintiff  was  not 
adverse  to  his  client,  for  it  had  his  approval.  This 
circumstance  relieves  the  case  from  the  objection  stated. 
(By  analogy  see  Rowe  v.  Stevens,  53  N,  Y,  621 ; 
Siegel  V.  Gould,  7  Lansing,  Vll\  33  N.  Y.  212.)  The 
jury  have  settled  the  facts,  and  as  no  error  of  law  was 
committed  the  motion  for  a  new  trial  must  be  denied, 
but  without  costs. 

Affirmed  by  the  marine  court  general  term,  and  by  the  common 
pleas  general  term. 


illarinc  Court. 

Trial  Term—Febru  ry,  1883. 

MARGARET  A.   KNIGHT  agaiuHi  ALEXANDER    H. 

MOTT. 

A  promissory  note  given  to  an  innkeper  for  liquors  and  cigars 
sold  on  credit  to  the  maker,  who  was  not  a  lodger  in  the  house,  is 
void. 

McAdam,  J.— The  statute  (2  E.  S,  6th  ed.  37,  §  16), 
provides  that  "no  inn,  tavern  or  hotel-keeper,  who 
shall  trust  any  person,  other  than  those  who  may  be 
lodgers  in  his  house,  for  any  sort  of  strong  or  spiritu- 
ous  liquors  or  wines,  shall  be  capable  of  recovering  the 
same  by  any  suit,  and  all  securities  given  for  such  debts 
shall  be  void."  The  note  in  suit  was  given  for  spiritu- 
ous liquors  and  cigars  sold  on  credit  to  the  defendant, 
who  was  not  a  lodger  in  the  payee's  house.  The  claim 
as  to  the  cigars  was  legal,  but  as  to  the  liquors  it  was 
illegal,  and  this  partial  illegality  vitiates  the  note  in 
toto  (Daniels  on  Neg,  Instruments,  §  z04,  and  cases 
cited).     If  the   illegal  portion  of  the   consideration  be 
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severable  a  recovery  may  be  had  therefor  in  an  action 
for  good  sold  and  delivered,  but  not  in  a  suit  founded 
upon  the  illegal  security  {2b.).  The  statute  having 
declared  the  security  void,  the  maker  may  set  up  that 
defense  even  as  against  a  bona  fide  holder  (Vollett  v. 
Parker,  6  We7id.  622 ;  Bay  ley  v.  Taber,  5  Mass.  286). 
As  the  note  was  void  ab  initio^  the  subsequent  promise 
to  pay  it  does  not  give  it  validity,  nor  can  forbearance 
to  sue  a  void  security  impart  to  it  the  life  necessary  to 
make  it  enforceable. 

It  follows  that  there  must  be  judgment  for  the  de- 
fendant. 

No  appeal  was  taken. 


iHartne  Cottrt 

Trial  Term-^February,  188S. 

FREDERICK  OSTHEIMER  agaiTist  PETER 

BLUMERT. 

Slander  Uttered  In  Lodge  Boom.— Slanderous  words  spoken  in  a 
lodge  room  are  privileged,  if  made  for  the  benefit  of  the  lodge  and 
under  the  belief  that  they  are  true.  But  if  the  defendant  utters 
the  words  maliciously  and  without  belief  in  the  truth  thereof,  he 
is  liable.  Where  the  words  are  privileged  the  onus  of  proving 
actual  malice,  is  on  the  plaintiff. 

The  plaintiff  sued  to  recover  $2,000  damages  for 
slander,  uttered  by  the  defendant  in  the  room  of  a 
lodge,  of  which  the  plaintiff  and  defendant  were  mem- 
bers. 

The  defendant  charged  the  plaintiff  with  dishonesty. 
The  words  used  were:  ''  You  (pointing  to  the  plaintiff) 
stole  $40."   The  answer  was  a  general  denial. 
Vol.  11—2 
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Upon  the  conclusion  of  the  plain tiflTs  case  the  de- 
fendant moved  to  dismiss  the  complaint  on  the  ground 
that  the  words  used  were,  under  the  circumstances, 
privileged.  The  motion  was  denied,  and  the  case  sub- 
mitted to  the  jury. 

Charles  Sleekier^  for  defendant. 
Leo  C.  Dessar^  for  plaintiff. 

CHARGE. 

Mo  Adah,  J.,  charged  the  the  jury  that  the  words 
were  privileged,  if  uttered  in  good  faith  for  the  welfare 
of  the  lodge,  and  under  the  honest  belief  that  the 
charge  was  true  ;  but  if  the  jury  found  that  the  charge 
was  in  fact  untrue  ;  that  the  defendant  uttered  the 
words  without  reasonable  or  probable  cause,  actuated 
by  malice  and  a  design  to  injure  and  defame  the  plaint- 
iff,  the  latter  was  entitled  to  recover.  That  the  onns 
of  proving  malice  was  on  the  plaintiff,  but  if  they 
found  that  the  defendant  knew  the  charge  to  be  false, 
and  selected  the  lodge  room  to  circulate  a  false  charge, 
malice  would  be  implied.  The  jury  awarded  the 
plaintiff  $50. 

Ko  appeal  was  taken. 

PriTile^  Gommaiiicatloiis. 

Charges  preferred  by  one  member  of  a  lodge  against  another, 
which  the  lodge,  under  its  rules,  has  a  right  to  investigate  and  remedy, 
are  privileged.  To  maintain  an  action  for  making  them,  it  must  be 
shown  affirmatively,  that  they  were  made  both  maliciously  and  with- 
out probable  cause  (Streety  e.  Wood,  15  Barb.  105).  Where  A.,  accused 
B.  of  theft  before  certain  members  of  a  lodge  of  which  both  were 
members,  and  in  an  action  for  slander  by  A.,  B.  attempted  to  justify 
what  he  said  by  showing  that  it  was  the  duty  of  the  lodge  to  keep  its 
membership  pure,the  justification  was  held  to  be  insufficient  (Holmes «. 
Johnson,  11  Ired,  55).  A  communication  by  a  church  member,  com- 
plaining of  the  conduct  or  character  of  his  clergyman,  and  seeking 


N.  T.  MARINBl  CT.,  Trial  T.,  Fbb.,  1883.    18 

Ostheimer  «.  BInmert. 

bis  removHl,  addressed  to  the  common  superior,  is  privileged,  and 
express  malice  must  be  shown  to  sustain  an  action  (O'Donohue  «• 
McGovem,  23  Wend,  26).  Although  the  words  are  actionable  iA 
themselves,  yet  if  they  were  spoken  between  members  of  a  church,  ia 
course  of  their  religious  discipline,  and  without  malice,  no  action 
will  lie  (Jarvis  v.  Hathaway,  8  Johnt.  180).  At  a  meeting  of  a  board 
of  public  officers,  while  a  resolution  was  pending  recommending  the 
appointment  of  plaintiff,  one  member  of  the  board  declared  that  he 
knew  plaintiff  to  be  the  author  of  a  certain  obscene  and  libelous 
caricature  which  had  been  published  to  ridicule  one  of  the  official 
acts  of  the  board.  Held  (1),  that  the  charge,  being  pertinent  to  the 
subject  under  discussion,  was  conditionally  privileged.  (2)  That  to 
entitle  plaintiff  to  maintain  an  action  for  it,  he  must  establish  that 
the  charge  was  made  without  reasonable  or  probable  cause  (Viele  e. 
Gruy,  10  Abb.  Pr.  1 ;  S.  C,  18  Soto.  Pr,  550).  A  communication  by  an 
agent  to  his  principal,  relating  to  his  employment  and  within  the 
scope  of  it  is  privileged.  An  action  will  not  lie  without  proof  of 
actual  malice  (Van  Wyck  e.  Aspinwall,  17  iV.  F.  190).  See  also  cases 
collated  in  Cooley  on  Tarts,  201-216.  See  statement  to  school 
trustees  as  to  teacher  (Harwood  v»  Eeech,  4  Jlun,  889.  See  also 
Hnlsted  e.  Nelson,  24  Hun,  895).  When  the  law  has  once  defined  the 
right  to  character  and  reputation,  it  follows  as  a  legal  consequence 
that  any  one  who  willfully  deprives  another  of  the  enjoyment  of  that 
right,  offends  against  the  law,  and  is  bound  to  make  reparation  in 
damages  co-extensive  with  the  injury.  It  is  therefore  clear  that,  if 
malice  be  used  as  descriptive  of  this  species  of  injury,  it  must  be 
understood  not  generally  of  actual  malice,  in  the  ordinary  and 
popular  sense  of  the  term,  or,  as  it  has  sometimes  been  called,  mdlies 
in  factj  but  of  malice  in  its  legal  and  technical  sense,  as  merely  de- 
noting that  which  is  to  be  inferred  from  the  doing  of  a  wrongful  act, 
without  lawful  justification  or  excuse  (FoUcard't  StarJUe  on  Libel  and 
Slander,  Wood's  notes,  896,  897). 

Malice  f  n  fact 

In  the  common  acceptation  of  the  term,  malice  in  fact  signifies 
not  only  spite  or  ill-will,  but  any  wicked  or  mischievous  intention  of 
the  mind ;  or  the  doing  or  conceiving  of  any  revengeful  or  mischievous 
act,  with  the  intention  of  injuring  another,  or  from  motives  of  ill- 
feeling  towards  another  (i&.). 

Maltee  in  law. 

Malice  in  law,  or  more  properly,  malice  by  inference  of  law, 
signifies  the  doing  of  a  hurtful  or  wrongful  act  without  just  cause  or 
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lawful  ezcase.  And  accordingly,  the  publication  of  defamatory 
matter  is  presumed  to  be  malicious,  whatever  the  intention,  unless 
published  in  the  performance  of  some  duty,  legal  or  moral,  or  in  the 
exercise  of  some  right  or  privilege. 

Burden  of  proving  mallee  on  plaintill. 

Where  the  communication  is  privileged,  the  legal  inference  of 
malice  is  repelled,  and  the  onus  of  proving  its  existence  beyond  ttie 
mere  falsity  of  the  charge  is  in  consequence  thrown  upon  the  plaintiff 
(Lewis  o.  Chapman,  16  If.  T.  878). 


Common    |)lta0. 

General  Term-^Jfarch,  1888. 

MART  MEAD,  ekspondent,  ARCHIBALD  JACK, 

AND  Another,  Appellants. 

Where  a  married  woman,  living  with  her  husband,  buys  furniture 
with  her  own  savings  and  places  it  in  the  rooms  occupied  by  her- 
self and  her  husbnnd,  in  which  the  husband  has  also  some  furni- 
ture, a  public  cartman,  who,  in  her  absence,  under  employment  by 
the  husband,  takes  all  the  furniture  from  the  rooms,  including  that 
belonging  to  the  wife,  snd  delivers  it  to  the  husband,  is  liable  to 
the  wife  for  its  conversion. 

The  plaintiff  was  a  married  woman,  living  with  her 
hasband  in  the  city  of  New  York.  Prom  her  own  sav- 
ings she  bought  certain  furniture,  which  she  placed 
in  the  rooms  occupied  by  herself  and  her  husband,  in 
which  the  husband  had  also  some  furniture. 

In  December,  1881,  while  the  plaintiff  was  absent, 
the  defendants,  who  are  public  truckmen,  were  em- 
ployed by  the  husband  to  remove  all  the  furniture  in 
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the  rooms  occupied  by  himself  and  his  wife,  and  they 
accordingly  came  with  a  truck  and  took  all  the  furni- 
ture, including  that  belonging  to  the  wife,  and  deliv- 
ered it  to  the  husband  at  the  Desbrosses  street  ferry. 

The  plaintiff,  having  demanded  the  furniture  from 
the  defendants,  and  delivery  thereof  not  being  made, 
brought  this  action  to  recover  damages  for  its  conver- 
sion. 

The  learned  justice  before  whom  the  action  was 
tried  gave  judgment  for  the  plaintiff,  and  from  this 
judgment  this  appeal  is  taken. 

S.  O.  Derrickson,  for  defendants  and  appellants. 
(Jharles  Blandpy  for  plaintiff  and  respondent. 

Van  Brunt,  J. — ^The  question  presented  upon  this 
appeal  is  one  which  involves  considerations  of  con- 
siderable nicety,  and  as  to  which  as  far  as  I  have  been 
able  to  learn  there  have  been  but  few  decisions.  Upon 
the  argument  of  the  appeal  no  authorities  were  cited 
by  counsel,  nor  was  our  attention  called  to  any  ele- 
mentary principle  which  seemed  to  be  entirely  applic- 
able. 

The  case  of  Pitch  v.  Rathbone  (61  N.  T.  579)  settle 
the  question  if  any  authority  were  needed  that  a  mar- 
ried woman  by  mingling  her  own  household  furniture 
with  that  of  her  husband  in  the  house  in  which  they 
both  live  does  not  thereby  lose  the  title  to  such  furni- 
ture and  may  maintain  an  action  for  the  conversion 
thereof.  The  plaintiff  in  this  action,  therefore,  could 
maintain  this  action  against  any  person  who  had  con- 
verted her  property,  and  the  only  question  is :  Did  the 
acts  of  the  defendants  render  them  liable  in  this  action } 

In  the  case  of  Dudley  v.  Hawley  (40  Barb.  397)  the 
question  of  what  amounts  to  a  conversion,  and  under 
what  circumstances  an  innocent  party  may  be  held 
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liable  is  discnssed  at  length,  and  a  large  number  of 
aathorities  are  cited  and  criticised,  and  the  rule  as  laid 
down  is — ''  While  no  liability  is  incurred  by  the  par- 
chase  or  acceptance  of  goods  in  ignorance  of  the  title  of 
the  true  owner,  unless  they  are  subsequently  disposed  of 
to  a  third  person,  or  appropriated  to  the  use  of  the 
Tendee  or  bailee,  yet  that  the  benefit  of  this  principle 
cannot  be  claimed,  without  proving  that  they  came  to 
his  hands  through  a  delivery  made  by  the  wrongdoer, 
and  without  any  participation  in  the  tort  of  the  latter 
other  than  is  necessarily  implied  in  innocently  receiv- 
ing that  which  there  is  no  right  to  give.  And  the  bet- 
ter opinion  would  seem  to  be  that  ignorance  of  the  de- 
fendant, of  wrong  done  by  the  person  from  whom  he 
receives  the  goods  will  not  protect  him  from  responsi- 
bility for  subsequent  acts  amounting  to  a  conversion 
or  asportation,  although  done  in  good  faith  and  with- 
out a  knowledge  of  the  true  state  of  the  title,  nor  un- 
less his  share  in  the  transaction  has  been  simply  pas- 
sive, and  has  been  limited  to  accepting  and  paying  for 
the  goods  in  the  usual  course  of  business.' ' 

The  case  of  Thorp  v.  Burling  (11  Johnson^  286) 
seems  to  be  very  nearly  the  same  in  its  facts  as  the 
case  at  bar.  In  that  case  the  question  was  whether  a 
cartman  who,  at  the  request  of  a  party,  went  with  him 
to  a  stable  and  took  goods  there,  and  put  them  on  his 
cart  and  carried  them  away  and  delivered  them  to  the 
party  employing  him,  was  liable  in  an  action  of  trover 
for  the  goods.  Spencer,  J.,  in  delivering  the  opinion 
of  the  court,  observed :  ''I  consider  him  as  much  a 
trespasser  as  the  other  defendants ;  he  was  one  of  the 
persons  who  removed  the  plaintiff's  goods  from  the 
place  where  they  had  been  deposited  by  the  plaintiff's 
agents.  It  is  true  he  did  this  at  the  request  of  other 
persons,  but  he  was  by  no  means  bound  to  obey  their 
orders  or  yield  to  their  request.  He  was  a  volnnta  y 
agent  and  an  actor  in  an  unlawful  transaction ;  and  he 
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oonid  not  but  perceive  that  it  was  a  hazardous  enter- 
prise from  the  lar^e  assemblage  of  people  on  the  spot.  I 
know  of  no  protection  afforded  by  the  law  to  the  de- 
fendant, asa  cartman^  on  account  of  his  public  employ- 
ment ;  he  cannot  claim  the  exemption  of  a  ministerial 
officer,  who  has  a  warrant  to  do  a  lawful  act  from  a  magis-: 
trate  or  court  having  jurisdiction  to  grant  such  warrant, 
in  which  case  the  officers  woald  be  bound  to  obey,  and 
the  law  would  protect  him.  Here  the  defendant  was 
not  bound  to  obey,  and  he  consequently  acted  at  his 
peril.  Had  the  other  defendants  actually  reduced  the 
goods  to  their  possession,  and  had  the  cartman  then 
received  the  goods  from  them  to  carry,  he  would  not 
have  been  liable.  As  the  case  stands  I  think  he  cer- 
tainly is  responsible  with  the  other  defendants." 

The  most  favorable  view  of  the  law  for  the  defend- 
ants in  this  case  which  can  be  taken  is,  therefore,  that 
they  must  show,  in  order  to  excuse  themselves,  that  the 
goods  came  to  their  hands  by  delivery  from  the  wrong- 
doer, and  without  any  participation  in  the  tort  of  the 
latter.  The  evidence,  however,  shows  affirmatively 
that  they  did  actually  participate  in  the  removal  of 
the  goods  in  the  tort  of  the  husband.  The  reducing 
of  the  goods  to  the  possession  of  the  husband  was  done 
by  the  defendants  in  taking  them  from  the  house  and 
carting  away,  and  brings  the  case  precisely  within  the 
rule  laid  down  in  Thorp  v.  Burling  {supra). 

It  is  true  that  the  learned  judge  who  delivered  the 
opinion  in  that  case  states  that  the  cartman  could  not 
but  perceive  that  it  was  a  hazardous  enterprise  from 
the  large  assemblage  of  people  on  the  spot;  but  this 
circumstance  does  not  seem  to  have  had  any  effect 
upon  his  decision,  because  the  question  of  liability  is 
stated  by  him  to  depend  upon  an  entirely  distinct 
fact,  viz.  that  he  was  an  actor  in  an  unlawful  transac- 
tion. 

Applying  the  principle  which  is  thus  derived  from 
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the  cases  to  the  case  at  bar,  the  liability  of  the  de- 
fendants seems  to  be  established,  they  having  been 
actors  in  a  transaction  by  which  the  plaintiff's  goods 
were  taken,  and  they  not  having  received  the  goods 
from  the  "husband  after  he  had  reduced  them  to  pos- 
session. 

The  judgment  should  be  affirmed. 

Van  Hobsen,  J. — On  the  argument  I  put  this  ques- 
tion to  the  counsel :  Suppose  that  these  goods  had  been 
delivered  by  the  husband  to  the  Hudson  River  Rail- 
road Company,  wonld  the  company  have  been  liable 
in  conversion  if  it  had  transported  the  goods  to  one  of 
its  stations  i 

I  think  the  company  would  not  have  been  liable, 
because  in  that  case  the  goods  would  have  been  re- 
duced by  the  hnsband  to  his  own  possession  before 
the  delivery  of  them  to  the  company ;  and  as  Judge 
Van  Brunt  had  said,  a  carrier  is  not  guilty  of  a  wrong- 
ful conversion  who  merely  carries  goods  which,  before 
their  delivery  to  him,  have  been  reduced  by  a  tres- 
passer to  his  own  possession. 

In  this  case  the  plaintiff  sues  in  trespass  for  a 
wrongful  taking,  and  there  is  evidence  to  show  that 
the  taking  was  under  circumstances  that  must  have 
aroused  suspicion  in  the  mind  of  Strahan,  who  actually 
removed  the  goods.  As  to  the  right  of  Mead  to  order 
the  carrying  away  any  articles  that  belonged  to  the 
plaintiff,  Strahan  knew  that  the  plaintiff  and  Edwin 
Mead  were  husband  and  wite,  and  the  fact  is  proved  that 
some  of  the  goods  were  bought  by  the  plaintiff  from 
Jack  and  Strahan,  the  defendants.  Strahan  swears  that 
Mead  begged  him  not  to  tell  the  plaintiff  where  the 
goods  had  been  taken,  and  this  at  the  very  time  they 
were  carried  away.  Such  a  request  at  such  a  time  cer- 
tainly must  have  dispelled  the  belief  that  the  husband, 
in  ordering  the  removal,  was  acting  as  the  agent  of  tho 


N.  T.  COMMON  PLEAS,  Gen.  T.,  Mar,  1883.  26 


>^ 


Lyon  V.  Simpson. 


wife.    This  case  is  therefore  not  within  the  decision  of 
Church  V.  Landers  (10  We7id.  79). 

The  defendants  knew  that  Mead  was  taking  the 
goods  in  disregard  of  any  claim  that  the  plaintiff 
might  have  had  upon  them,  and  they  assisted  him  in 
taking  them. 


(Eommon    flleas. 

Oeneral  Term. 

MARY  E.  LYON,   Appellant,   agaivst   ROBERT 

SIMPSON  AND   OTHKRS,  RESPONDENTS. 

The  exaction  of  an  unlawful  rate  of  interest  by  a  servant  without  the 
knowledge  of  his  employer  in  the  loan  of  money  does  not  affect  the 
same  or  the  security  taken  for  its  repayment  upon  the  charge  of 
usury. 

The  plea  of  usury  must  be  distinctly  and  correctly  set  forth  in  the 
complaint,  and  proved  as  alleged,  or  the  plaintiff  must  fail  in  the 
action. 

An  allegation  in  the  complaint  of  a  corrupt  and  usurious  payment 
made  subsequently  to  the  loan  of  money  in  consideration  of  the  ex- 
tension of  time  of  its  payment  does  not  affect  the  validity  of  said 
loan  or  the  security  for  the  same. 

The  complaint  in  this  action  alleges  that  the  de- 
fendants, Robert  Simpson  and  Wilson  Simpson  were 
copartners  in  business  as  pawnbrokers,  in  the  City  of 
New  York ;  that  on  the  11th  of  April,  1.S78,  the  said 
firm  received  certain  personal  property  belonging  to 
the  plaintiff  as  security  for  a  usurious  loan  made  by 
the  firm  to  the  plaintiff  of  the  sum  of  two  hundred  and 
fifty  dollars  for  twelve  months,  with  interest,  at  the  rate 
of  twenty-live  per  cent,  per  annum  ;  that  at  the  end  of 
the  twelve  months  the  firm  agreed  to  extend  the  loan  to 
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the  5th  of  August,  1879,  and  upon  demand  of  the  firm 
and  as  a  condition  of  such  extension,  the  plaintiff  paid 
as  interest  upon  said  loan  up  to  said  6th  of  August, 
1879,  the  sum  of  eighty-four  dollars,  or  at  the  rate  of 
twenty-five  per  cent.  x>^r  annum,  and  the  said  firm 
thereupon  agreed  to  and  did  extend  the  loan  for  twelve 
months  from  the  5th  of  August,  1879,  on  interest,  at  the 
rate  of  twenty-five  per  cent,  per  annum,  and  that  said 
personal  property  was  converted  by  the  defendants, 
contrary  to  the  provision  of  the  statute  regulating  the 
interest  of  money,  to  the  plaintilFs  damage,  and  so 
forth. 

The  answer  admits  copartnership  of  the  defendants; 
admits  that  certain  proj)erty  was  pawned  with  the  firm 
upon  a  loan  made  thereon  for  the  sum  of  $250,  but  de- 
nies all  the  allegations  in  regard  to  any  usurious  agree- 
ment. 

Upon  the  trial  of  the  cause  before  Mr.  Justice  Mc- 
Adam  the  only  evidence  offered  to  support  any  usur- 
ious agreement  at  the  time  of  the  making;  of  the  loan 
was  the  evidence  of  the  x>l^^Qtiff,  who  testified  that 
some  person  in  the  store  of  the  defendants  had  told  the 
plaintiff  that  they  were  making  small  loans  on  dia- 
monds, and  that  she  must  be  willing  to  pay  three  per 
cent,  per  month,  and  that  she  told  him  that  she  was 
willing  to  pay  three  per  cent,  per  month,  and  that  the 
tickets  were  made  out  at  three  per  cent,  per  month, 
and  the  witness  further  testified  that  she  paid  subse- 
quently the  sum  of  $80  in  1879  at  the  time  of  the  agree- 
ment to  extend  the  loan  to  a  clerk  of  the  defendants. 

There  is  no  evidence  in  the  case  going  to  show  any 
authority  upon  the  part  of  any  of  the  employees  of  the 
defendants  to  make  a  charge  for  interest  greater  than 
that  allowed  by  statute,  or  that  any  portion  of  the 
money  paid  for  interest  was  ever  received  by  the  de- 
fendants. 

The  judge,  at  the  trial  term,  dismissed  the  com- 


N.  Y.  COMMON  PLEAS,  Gbn.  T.,  Mab.,  1883.  27 

Lyon  «.  Simpson. 

plaint,  and  from  the  judgment  thereupon  entered  an 
appeal  was  taken  to  the  general  term  of  the  marine 
court,  and  such  judgment  was  thereupon  affirmed ;  and 
f^om  the  judgment  of  affirmance  an  appeal  was  taken 
to  this  court. 

Henry  Parsons^  tor  appellant. 
Abram  Kling^  for  respondent 

Van  Brunt,  J. — We  concur  with  the  views  ex- 
pressed in  the  opinion  of  the  learned  justice  in  the 
court  below,  given  at  the  time  of  the  dismissal  of  the 
complaint. 

The  cases  of  Condit  v.  Baldwin  (21  N.  T.  219) ;  Bell 
t>.  Day  (32  N.  T.  166) ;  Estevy  v.  Purdy  (66  N.  T.  446), 
all  support  the  proposition  that  the  taking  of  unlawful 
interest  by  a  servant  without  the  knowledge  of  his 
employer,  and  in  which  there  is  no  evidence  that  the 
employer  has  participated,  does  not  invalidate  the 
claim  of  the  employer  for  a  repayment  of  the  loan. 

The  theory  upon  which  these  cases  proceed  is  that 
the  servant  is  authorized  to  do  a  lawful  act,  and  if  he 
does  an  unlawful  act  without  the  knowledge  or  assent 
of  his  master,  he  cannot  affect  the  master's  rights. 

In  the  case  of  Pratt  v.  Elkins  (80  JV.  T.  198)  there 
was  express  evidence  that  the  clerks  in  that  case  had 
on  previous  occasions,  by  and  with  the  direction  of  the 
plaintiff,  made  usurious  loans,  which  fact  the  court  held 
justified  an  inference  that  the  loan  in  question  in  that 
case  was  made  by  and  with  the  consent  of  the  master. 
In  the  case  .of  Wyeth  v.  Braniff  (84  iV:  T.  627),  the  court 
found  that  the  loan  in  question  was  usurious  in  its  in- 
ception, and  that  the  actual  payment  of  the  usury  was 
part  and  parcel  of  the  contract  of  loan,  and  that  the 
usurious  sum  was  at  the  time  of  the  making  of  the 
agreement  actually  paid. 
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In  the  case  at  bar  there  is  no  proof  whatever  to  sup- 
port any  claim,  that  defendants'  clerks  had  ever  upon 
any  previous  occasion  been  authorized  to  exact  usury 
upon  any  loans  made  by  them ;  nor  is  there  any  evi- 
dence that  the  defendants  knew  of  any  usurious  trans- 
action made  on  their  behalf  by  any  one  of  the  clerks. 
Under  these  circum&tances,  it  seems  that  it  would  be  a 
hard  rule  of  law  toliold,  that  where  a  servant  makes  an 
unauthorized  usurious  agreement  without  the  knowl- 
edge of  his  master,  and  upon  which  no  money  is  paid, 
that  the  master  should  lose  the  whole  of  the  amount 
loaned  because  of  the  unauthorized  act  of  his  servant. 
But  in  the  case  at  bar  there  is  no  proof  in  the  evidence 
of  any  usurious  agreement  such  as  is  claimed  to  be  set 
forth  in  the  first  paragraph  of  the  complaint.  The 
allegation  is  that  on  the  11th  of  April,  1878,  the  prop- 
erty in  question  was  given  as  security  for  a  usuri- 
ous loan  made  by  the  defendants  to  the  plaintiff  for 
twelve  months  on  interest  at  the  rate  of  twenty-five 
per  cent,  per  annum.  The  proof  shows,  if  it  shows  any 
usurious  agreement,  that  the  rate  was  to  be  three  per 
cent,  per  month,  or  thirty-six  per  cent,  per  annum,  a 
very  material  variance  from  the  attempted  allegation 
of  usury  made  in  the  complaint. 

The  proof  in  regard  to  the  usury  exacted  in  the 
following  year  cannot  affect  the  right  of  the  defendants 
to  hold  the  property  as  security  for  the  loan  already 
made. 

It  seems  to  be  necessary,  in  order  that  the  parties 
should  have  the  benefit  of  the  statute,  that  the  loan 
must  be  proved  to  be  asurious  at  the  time  of  its  incep- 
tion, and  that  usury  taken  subsequently  for  an  exten- 
sion of  the  loan  cannot  invalidate  the  original  security 
(Trust  Co.  V.  Keech,  69  JV.  T.  248) ;  and  it  may  be  well 
claimed  that  the  allegation  in  the  second  paragraph  of 
the  complaint  contained  no  sufficient  averment  of  the 
corrupt  and  usurious  agreement  made  at  the  inception 
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of  the  contract  in  April,  1878.  The  paragraph  in  ques- 
tion contains  no  allegation  of  any  agreement  upon  the 
part  of  the  plaintiff  to  pay  any  usurious  interest,  or 
any  allegation  that  the  defendants  exacted  either  in- 
terest at  usurious  rate  or  an  agreement  from  the  plaint- 
iff to  pay  interest  at  a  usurious  rate  as  a  consideration 
for  the  forbearance  of  the  loan  (National  Bank  of  Au- 
burn V.  Lewis,  10  Hun^  468,  and  cases  there  cited),  or 
that  any  corrupt  agreement  was  entered  into,  allega- 
tions essential  to  a  valid  plea  setting  up  the  defense  o| 
usury. 

We  are  of  the  opinion,  therefore,  that  the  judgment 
should  be  affirmed,  with  costs. 

C.  P.  DALT,*Ch.  J.,  and  Bbaoh,  J.,  concur. 

Motion  for  a  new  trial  on  the  minnteg. 

MoAdam,  J. — There  is  no  evidence  in  the  case,  showing  that  the 
tisarioas  transactions  comphiined  of  were  hud  with  the  defendant  per- 
sonally, nor  is  there  any  evidence  which  would  justify  me  in  assuming, 
or  the  jury  in  finding,  that  such  usurious  agreement  was  sanctioned 
by  the  defendant.  The  law  will  presume,  in  the  absence  of  evidence 
to  the  contrary,  that  defendant  was  carrying  on  a  lawful  business  in 
a  lawful  way,  and  that  he  employed  his  clerks  to  conduct  the  same 
in  a  legal  manner.  The  present  action  is  highly  penal,  and  there  is 
no  evidence  showing  that  the  defendant  had  knowledge  of  or  ratified 
the  unlawful  acts  of  his  agents  (Condit  v.  Baldwin,  21  jY.  T.  219; 
BbU  9.  Day,  82  Id,  165;  Estevey  «.  Purdy,  66  Id.  446).  As  was  sug- 
gested in  Ooudit  0.  Baldwin,  supra  (at  p.  222):  '*If  a  master  com. 
mand  his  servant  to  do  what  is  lawful,  and  he  do  an  unlawful  act,  the 
master  shall  not  answer,  but  the  servant  for  his  own  misbehavior; 
otherwise  it  would  be  in  the  power  of  every  servant  to  subject  his 
master  to- what  actions  or  penalties  he  pleased.'*  If  the  plaintiff  had 
made  a  personal  demand  upon  the  defendant  for  a  return  of  her  prop- 
erty, and  he  had  in  any  way  admitted,  asserted  or  claimed  the  bene- 
fit of  the  unlawful  acts  of  his  servants,  he  might  have  been  concluded 
by  them.  He  has  done  nothing  to  concede  his  liability.  The  motion 
for  a  new  trial  must  be  denied. 


80  CITT    COURT    REPORTS. 


Olcott  9.  Chandler. 


itlarint   Cottrt. 

Oensral  Tern^^Aprilf  1888. 

J.  VECHTEN  OLCOTT,  Receiver,  &c.,  Plaintiff 
AND  Respondent,  against  JAMES  E.  CHANDLER, 
Defendant  and  Appellant. 

The  fraud  of  a  corporation  in  procuring  a  p-rson  to  become  a  sub- 
scriber to  its  stock  may  be  a  (complete  defense  to  a  suit  brought  by 
the  corporation;  but  it  is  no  defense  to  an  action  brought  by  a  re- 
ceiver of  the  corporation,  because  he  represents  its  creditors,  and, 
therefore,  has  higher  rights  than  the  corporation.  But  as  against 
an  ordinary  purchaser  of  stock  after  the  formation  of  the  corpora- 
tion is  completed,  the  receiver  merely  takes  title  to  the  cause  of 
action  subject  to  all  equities  existing  against  the  corporation. 

Appeal  from  judgment  rendered  by  the  conrt  on 
a  trial  withoat  a  jnry. 

The  note  in  snit,  for  $3,000,  was  made  by  the  de- 
fendant and  delivered  to  the  Brittenstene  Silver  Min- 
ing Company  for  1,000  shares  of  the  capital  stock  of 
said  corporation,  of  the  par  value  of  $10  a  share.  In 
consideration  of  this  note  the  company  agreed  to  issne 
and  deliver  said  shares  to  the  defendant.  The  com- 
pany delivered  166  of  these  shares,  but  there  was  no 
proof  showing  that  it  ever  issued  or  delivered  to  the 
defendant  the  remaining  834  shares. 

The  contract  of  the  corporation  was  to  issne  and 
deliver  10,000  shares  of  its  stock  for  the  defendant's 
note  for  $3,000.  The  defendant  paid  $1,750  on  the 
note,  and  the  present  action  was  commenced  by  plaint- 
iff, as  receiver  of  the  said  corporation,  to  recover  $1,260 
claimed  as  the  balance  due  thereon. 

The  defendant,  among  other  defenses,  pleaded  that 
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the  note  was  obtained  from  him  by  the  corporation  by 
jneans  of  fraadnlent  representations  made  by  one  of 
the  officers  of  the  company,  which  were  afterwards 
approved  of  and  ratified  by  it.  The  misrepresentations 
were  as  to  material  facts  respecting  the  mines  of  the 
corporation,  their  capacity,  prodnctiveness  and  value, 
as  well  as  the  value  of  the  stock  purchased.  These 
representations,  althox^gh  fully  believed  and  relied 
upon  by  the  defendant,  were  false  in  fact,  and  were 
known  to  be  false  by  the  corporation  when  they  were 
made.  The  stock  was,  in  fact,  of  little  valne,  and  thus 
the  defendant  was  damnified  far  beyond  the  balance 
claimed  to  be  due  upon  the  note. 

Upon  the  trial  the  plaintiff  admitted  ^^all  the  alle- 
gations of  fraud,  as  alle/a^ed  in  the  defendant's  answer, 
to  be  true."  This  admission  established  the  fraud 
above  stated.  The  trial  judge  gave  judgment  for  the 
plaintiff,  and  the  defendant  appealed. 

Hobert  P.  ffarloUj  for  appellant. 
Chas.  De  Hart  BroweTj  for  respondent. 

McAdam,  J. — Although  the  trial  judge  found  as  a 
matter  of  fact  that  the  defendant  had  been  defrauded, 
and  that  the  fraud  would  have  furnished  him  with  a 
good  defense  if  the  action  had  been  brought  by  the 
corporation  guilty  of  the  fraud,  he  nevertheless  found 
against  the  defendant  upon  the  ground  that  the  plaint- 
iff, as  receiver,  had  higher  rights  than  the  company 
which  he  represents,  and  this  upon  the  theory  that  the 
plaintiff,  as  receiver,  represents,  not  only  the  corpora- 
tion, but  its  creditors,  and  that  the  capital  stock  of 
the  corporation  is  a  trust  fund  for  the  payment  of 
creditors,  and  that  where  the  rights  of  innocent  third 
parties  are  concerned,  the  fraud  of  the  corporation 
ceases  to  be  a  defense  to  the  person  subscribing  to  the 
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capital  stock,  upon  the  familiar  principal  that  where 
one  or  two  innocent  persons  ninst  suffer  by  the  fraud 
ofv  a  third  x)^;i'son,  the  loss  must  fall  upon  him  who 
first  gave  the  credit. 

The  theory  is  founded  on  well-settled  legal  grounds, 
and  the  only  question  that  need  be  considered  is 
whether  the  present  case  comes  within  the  rule  stated. 
I  think  it  does  not,  for  the  reason  that  the  defendant 
was  not  an  organizer  of  the  corporation  and  had  no 
voice  in  its  formation.  He  was  not  a  subscriber  to  the 
capital  stock  within  the  sense  in  which  that  term  is 
employed  by  the  authorities. 

The  corporation  was  formed  and  in  legal  existence 
when  the  defendant  became  connected  with  it,  and  his 
contract  was  one  of  parchase  only.  He  contracted  to 
buy  and  the  corporation  contracted  to  sell  to  him  so 
many  shares  of  its  capital  stock.  The  distinction  be- 
tween an  original  subscriber  and  a  purchaser  like  the 
defendant  is  well  defined  (St.  Paul,  Stillwater  &  T.  P. 
B.  Co.  V.  Bobbins,  23  Minn.  439  ;  Minneapolis  Har- 
vester Works  V.  Libby,  24  Id.  327  ;  Carlisle  v.  Saginaw 
Valley  &  St.  Louis  B.  B.  Co.,  27  Mich,  at  p.  319). 
Under  these  authorities  the  corporation  was  bonnd  to 
tender  the  stock  to  the  purchaser  before  he  could  be 
sued  for  the  purchase  price. 

The  corporation  delivered  to  the  defendant  in  this 
case  166  shares  of  its  capital*  stock,  but  never  tendered 
or. delivered  the  remaining  834  shares.  The  amount 
paid  by  the  defendant  exceeded  the  agreed  price  of 
the  166  shares  received  by  him.  The  fraud  practiced 
upon  the  defendant  furnished  him  with  a  good  legal 
excuse  for  not  proceeding  and  paying  the  balance 
of  the  purchase  price,  even  if  the  834  shares  had  been 
tendered  to  him.  Praud,  accompanied  by  damage, 
is  a  good  ground  of  action  or  defense,  and  in  this 
instance  the  damages  arising  from  the  fraud  were  con- 
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ceded  to  be  more  than  the  unpaid  purchase  money 
claimed  to  be  due. 

The  defendant  was  not  bound  to  rescind  the  con- 
tract of  purchase  unless  he  intended  to  make  such 
rescission  the  basis  of  a  claim  for  the  return  of  the 
money  paid,  and  the  fact  that  he  made  an  ineffectual 
attempt  to  rescind,  does  not  deprive  him  of  the  legal 
right  to  insist  that  by  reason  of  the  fraud  he  should 
not  be  required  to  pay  more  than  the  actual  value  of 
the  thing  he  purchased. 

The  right  to  recoup  exists  indei)endently  of  the 
right  of  counterclaim,  and  courts  have  gone  so  far  as 
to  hold  that  even  under  a  general  denial  the  defendant 
may  prove  that  the  work  sued  for  was  unskillfully 
done,  and  thus  diminish  the  amount  of  the  plaintiff's 
recovery  (Raymond  v.  Richardson,  4  £!.  D.  SmUhj 
171 ;  Jd.  512  ;  81  Barb.  634 ;  approved  in  41  N.  Y.  113, 
116). 

The  defendant  has  already  paid  more  than  the 
agreed  price  of  the  stock  he  received,  and  more  than 
the  actual  value  of  the  stock  he  agreed  to  purchase, 
and  I  know  of  no  principle  of  justice  that  requires  that 
he  should  be  compelled  to  submit  to  be  further 
defrauded  unless  he  comes  within  the  rule  of  law 
which  enables  a  receiver  as  the  representative  of  the 
creditors  of  the  corporation  to  shut  out  all  the  equities 
which  exist  in  favor  of  the  defrauded  party,  to  the 
end  that  the  creditors  may,  as  far  as  possible,  realize 
their  respective  demands  from  the  assets  of  the  insol- 
vent corporation. 

Upon  this  branch  of  the  case  I  have  already  endeav- 
ored to  show  that  the  rule  invoked  by  the  receiver  has 
no  application  to  a  case  like  the  present,  and  the  dis- 
tinction I  have  pointed  out  is  well  illustrated  by  two 
cases  decided  by  the  courts  of  Connecticut. 

In  Litchlield  Bank  o.  Church  (29  Conn.  187),  the 
rule  invoked  by  the  receiver  was  properly  applied. 
Vol.  IX.-^ 
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In  Litchfield  Bank  v.  Peck  (29  Conn.  384),  a  case  very 
much  like  the  present,  the  exception  to  the  general 
rule  was  clearly  defined  and  enforced,  and  must  con- 
trol the  disposition  to  be  made  of  this  appeal.  Under 
the  exception  stated,  the  receiver  succeeds  to  the 
l*ights  of  the  corporation  against  the  defendant,  sub- 
ject to  whatever  equities  exist  in  his  favor  (see  also 
Bell  V.  Shibley,  33  Barb.  610 ;  Davendorf  v.  Beardsley, 
23  Jd.  656  ;  Bedell  v.  North  American  Life  Ins.  Co.,  7 
Daly,  278 ;  Cutting  v.  Dameral,  88  N.  T.  410). 

The  fact  that  the  defendant  acted  as  a  director  in 
the  corporation,  and  endeavored  to  resuscitate  the 
company  and  save  the  money  he  had  invested  in  it« 
stock,  should  not  detract  from  his  rights.  The  com- 
pany was,  at  and  prior  to  that  time,  insolvent,  and  the 
effort  which  he  made  did  not  injure  the  creditors,  nor 
was  it  calculated  to  injure  them.  If,  as  a  director,  he 
has  incurred  a  liability  to  the  creditors,  for  misconduct 
or  otherwise,  the  remedy  of  the  receiver  will  be  found 
in  an  action  on  the  case  or  under  the  statute,  and  the 
damages  recoverable  may,  perhaps,  exceed  the  pried 
which  the  defendant  agreed  to  pay  for  his  stock,  and 
it  may  even  extend  to  its  full  par  value  ($10,000) ;  but 
the  fact  that  the  defendant  may  possibly  have  incurred 
a  penalty  recoverable  in  some  other  form  of  action 
does  not  assist  the  plaintiff  in  an  action  of  assumpsit 
to  enforce  a  contract  of  purchase  tainted  with  fraud. 

For  the  reasons  stated,  the  judgment  appealed 
from  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Shba,  Ch.  J.  [Concurring.]— The  defendant  was  a 
purchaser,  not  a  subscriber  to  the  comxmny^s  capital 
stock.  Therefore,  the  action  itself  is  ill-conceived, 
and  the  fraud,  as  alleged  in  the  answer,  being  con- 
ceded on  the  trial,  no  recovery  in  such  action  can  be 
had  either  by  the  company  or  by  a  receiver. 
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Hall,  J.  [Concurring.] — The  authorities  seem  to 
me  to  make  a  clear  distinction  between  the  position 
and  rights  of  a  receiver  of  a  corporation  as  against  an 
original  subscriber  to  the  capital  stock  of  such  corpor- 
ation, and  one  who  merely  purchases  stock  after  the 
organization.  As  regards  the  first  class,  the  receiver 
represents  the  creditors  as  well  as  the  corporation; 
the  creditors  being  supposed  to  give  credit  upon  the 
strength  of  the  amount  of  stock  subscribed  and  paid 
in.  In  the  latter  case  he  only  represents  the  corpora- 
tion and  has  no  higher  rights.  It  is  clear  in  this  case 
that  the  defendant  was  not  an  original  subscriber  to 
the  stock,  but  merely  a  purchaser,  and  in  view  of  the 
admitted  fraud,  the  corporation  could  not  have  re- 
covered against  him.  The  fraud  being  admitted,  the 
burden  of  proof  was  changed,  and  the  plaintiff  was 
bound  to  prove  knowledge  of  the  fraud  in  defendant, 
or  such  laches  upon  his  part  as  would  charge  him  in 
law  with  knowledge,  and  then  some  act  ratifying  the 
same  or  electing  still  to  hold  his  contract.  I  don't 
think  his  issuing  or  signing  the  circular  in  evidence 
biters  his  position.  If  he  has  committed  a  wrong  he 
can  be  held  liable  in  a  proper  action. 

Liabilltj  of  orlglaal  subseriberg. 

"  When  a  person  subscribes  to  the  capital  stock  of  a  corporation, 
be  must  be  held  to  contemplate  and  intend  that  the  corporation  shaU 
incur  debts  and  pledge  its  capital,  including  the  subscriptions  of  its 
members,  as  security.  Creditors  who,  in  good  faith,  trust  the  cor- 
poration  upon  the  faith  of  this  security,  stand  in  the  position  of  inno- 
cent purciiasers  for  value  to  the  extent  of  their  equitable  lien ;  and  it 
would  be  most  unjust  to  permit  a  stock  subscriber  to  disaffirm  hit 
contract  and  refuse  to  pay  his  share  of  the  capital,  after  it  has  thus 
been  pledged,  with  his  knowledge  and  consent,  to  innocent  third 
parties.  It  has  accordingly  been  settled  that,  if  a  corporation  is  in- 
solvent, a  shareholder  whose  contract  of  subscription  was  obtained 
by  the  fraud  of  the  company's  agents,  cannot  diminish  the  security  of 
^na,/S^  creditors,  by  rescinding  his  contract  to  contribute  the  amount 
of  capital  subscribed  by  him*'  .  .  .  (MorawiUon  Carpor<Ui4mSf  ^  59^.) 
'*In  the  absence  of  a  statutory  provision,  the  rule  seems  to  be  that  a 


86  CITY    COURT    REPORTS. 


Olcott  V.  Chandler. 


shareholder  whose  contract  of  subscription  was  procured  by  fraud 
would  be  liable  to  contribute  his  share  of  capital,  upon  the  insolvency 
of  the  corporation,  so  far  as  this  may  he  necessary  in  order  to  satisfy  those 
eredit^s  whose  claims  attached  brfore  Tie  elected  to  disaffirm  his  contract, 
but  creditors  who  contracted  with  the  corporation  after  the  share- 
holder elected  to  cancel  his  contract  and  sever  his  connection  with  the 
corporation  have  no  lien  upon  the  unpaid  stock  subscription"  {Ib,\ 

In  case  of  sabseription  after  organization,  the  corporation  mnat 

lasne  the  stock. 

If  the  corporation  is  fully  organized  at  the  time  of  the  subscrip- 
tion, it  does  not  stand  upon  the  same  footing  as  a  subscription  made 
prior  to,  and  for  the  purpose  of  effecting  the  organization.  A  sub- 
scription prior  to  organization  gives  to  the  subscriber  an  interest  in 
the  corporation,  and  the  right  to  take  part  in  organizing  it,  and  this 
interest  and  right  are  a  sufficient  consideration  to  support  his  prom- 
isei  But  the  subscription  in  this  case  (in  the  language  of  the  case 
cited),  does  not  appear  to  have  been  to  the  original  stock;  on  the 
contrary,  it  appears  that,  after  the  company  was  fully  organized,  its 
board  of  directors  and  directed  the  issuance  of  what,  in  the  amended 
complaint  is  called  **  preferred  capital  stock  "  and  also  directed  that 
the  company's  books  should  be  opened  to  receive  subscriptions  for 
thd  same.  The  mere  subscription  for  this  stock,  while  it  constitutes 
a  valid  contract  on  the  part  of  the  company  to  issue  the  stock  to  the 
defendant  upon  his  paying  for  it,  and,  on  his  part,  to  receive  and  pay 
or  it,  does  not  give  him  an  interest  in  the  company,  nor  vest  in  him 
the  title  to  the  stock.  It  can  be  sustained  as  a  contract  only  on  the 
implied  promise  of  the  company  to  issue  the  stock  to  him.  No  time 
is  appointed  in  the  writing  subscribed,  for  the  payment  of  the  money 
or  the  issuance  of  the  stock,  except  that  the  subscription  should  not 
be  valid  until  $65,000  of  the  stock  should  be  subscribed  for.  We 
regard  the  two  promises  as  concurrent  and  dependent,  and  that 
neither  party  could  require  the  other  to  perform,  without  performing 
or  offering  to  perform  the  promise  on  his  part.  As  the  plaintiff  has 
neither  issued  the  stock,  nor  offered  to  issue  it,  the  action  is  prema- 
turely broug^ht  (St.  Paul,  Stillwater  &  T.  F.  R.  Co.  «.  Bobbins,  23 
Minn.  489;  Minneapolis  Harvester  Works  v,  Libby,  34  Id.  327). 

Where  persons  subscribe  for  a  future  organization,  their  mutual 
agreements  for  a  common  enterprise  may  operate  as  mutual  consider- 
ations till  the  enterprise  becomes  organized,  and  thereby  the  common 
interest  Ib  carried  into  its  proposed  form.  But  where  the  corporation 
is  already  in  existence,  a  stock  subscription  is  a  transaction  between 
the  subscriber  and  the  company,  and  the  obligation  of  one  can  only 
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We  sustHined  by  the  correspODding  obligation  of  the  other.  If  both 
are  not  bound,  neither  is  bound  and  the  transaction  is  a  nnllity  (Car- 
lisle V,  Saginaw  Valley  &  St.  Louis  R.  Co.,  27  Mich,  at  p.  819). 

*'It  is  submitted  that  the  right  to  sue  the  company,  for  the  fraud 
of  the  directors,  is  not  destroyed  by  their  insolvency,  and  by  the  vol- 
untary winding  up;  possibly  the  plaintiff  may  be  liable  to  contribute 
to  tlie  assets  and  to  pay  further  calls,  and  if  they  obtain  judgments  in 
those  actions  they  may  not  be  able  to  enforce  them  until  nil  the  cred- 
itors shall  have  been  satisfied ;  but  they  have  vested  rights  of  action 
which  can  be  taken  awny  only  by  the  provisions  of  some  statute,  and 
no  statute  deprives  a  defrauded  stockholder  of  the  means  of  obtaining 
redress  from  the  company  A  great  distinction  exists  between  a  wind- 
ing up  by  the  court  and  a  voluntary  winding  up;  a  winding  up  by 
the  court  is  a  proceeding  intended  to  reach  the  property  of  the  com- 
pany for  the  benefit  of  the  creditors;  and  hence  no  suit  can  be  carried 
on  which  is  likely  to  diminish  the  amount  of  the  assets  "  (Stone  «. 
City  &  Co.  Bk.,  L.  E.  8  Com,  P.  D.  at  p.  301). 

Effect  of  fhind  where  rights  of  ereditors  interrene. 

Whenever  the  rights  of  other  parties  intervene,  a  contract  to  take 
shares,  though  induced  by  fraud,  cannot  be  rescinded  (Henderson  «. 
Royal  British  Bk.,  7  El,  ^  Bl.  356:  Dorsettv.  Harding,  1  O.  B,  IT. 
8,  524 ;  Porvis  v,  Harding,  Id.  533 ;  Dninell  v.  Official  Manager  of 
Royal  British  Bk.,  1  //.  A  N.  681;  Reese,  &c.  Mining  Co.  v.  Smith, 
X.  i2.  4  Zr.  L,  65;  ^tna  Ins.,  &c.  Co.,  6  Ir.  Rep.  Eq.  298;  McNeill's 
Case,  I  n.  10  Eq.  503;  Houldsworth  v.  City  of  Glasgow  Bk.,  L,  B. 
5  App.  Cku.  817). 
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Special  Term — September,  1883. 

THE  PEOPLE  ex  ret  ARTHUR  M.  SANDERS,  Re- 
CEiVER,  &c.,  against  DAVID  McADAM,  Justiob^ 
OF  THE  City  Court  op  New  York. 

Where  a  party  makes  a  motion  which  is  denied,  afterward  obtains 
leave  to  renew,  and  under  such  permission  does  renew  the  applica- 
tion can  neither  appeal  from  the  first  order  denying  the  applicatioa 
nor  can  he  coin  pel  a  re-settlement  thereof. 

Receiver's  coarse  to  reach  trust  fund,  note. 


t  ,.^,^» 
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This  was  an  application  for  a  mandamus  to  compel 
Mr.  Justice  McAdah  to  re-settle  an  order  made  by 
him  denying  an  application  made  by  the  relator.  The 
justice  declined  to  re-settle  the  order,  on  the  ground 
that  a  re-argument  of  the  application  had  been  ordered, 
and  that  the  relator  had  availed  himself  of  such  re-argu- 
iment.    These  facts  were  conceded. 

Joseph  Wamslepj  for  relator. 

A.  O.  Anderson^  for  respondent. — ^The  rule  is  settled 
that  a  party  cannot  appeal  from  an  order  denying  a 
motion  with  leave  to  renew,  and  at  the  same  time  avail 
himself  of  the  privilege  extended  to  him  by  the  oflfer, 
as  the  acceptance  of  the  privilege  to  renew  the  motion 
is  the  waiver  of  the  right  to  appeal  (Noble  v,  Prescott, 
4  B.  D.  Smith,  139  ;  Peel  v.  Elliott,  16  Bow.  Pr,  483). 
The  same  principle  governs  this  application.  The  rela- 
tor obtained  a  re-argument,  and  because  unsuccessful 
thereon,  now  seeks  to  re-settle  the  original  order. 

DoNOHXTE,  J.,  after  hearing  argument  pro  and  con, 
denied  the  application  with  costs  on  the  grounds 
stated. 

The  decision  rendered  by  Mr.  Justice  Mo  Adam,  on  which  the  or- 
der above  referred  to  was  made,  is  as  follows:  *'MoAi>am,  J". — Al- 
though the  interest  advertised  to  be  sold  by  the  receiver  is  not  the 
iicome  of  the  trust  fund  (35  N.  T.  861 ;  Oerard  on  Titlegy  2nd  ed. 
282,  et  »eq.),  yet  he  owes  a  duty  to  the  debtor  as  well  as  to  the  cred- 
itor, and  cannot  sell  to  satisfy  a  small  judgment,  all  of  the  debtor^s 
right,  title  and  interest  to  the  $20,000  which  becomes  payable  on  the 
widow^s  death.  If  the  right  to  the  money  can  be  anticipated,  the 
more  appropriate  remedy  (if  one  be  needed)  is  by  bill  in  equity  to 
make  the  judgment  a  specific  charge  upon  the  fund  (see  Code,  §  2461 ; 
70  ilT.  F.  270;  19  Hun,  337).  Motion  to  continue  stay  granted  with- 
out costs/'  On  the  re-argument,  before  Judge  Htatt,  the  same  de- 
cision was  rendered  and  on  an  appeal  taken  from  his  order  (after  the 
decision  in  The  People  ex  rel,  Sanders  «.  McAdam),  the  order  so  made 
was  affirmed. 
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Qeneral  Term — Ifarchy  1884. 

PAUSTINE  SCHMIDT,  Plaintiff  and  Appellant, 
against  BERNARD  M.  COWPERTHWAIT  et 
AL.,  Defendants  and  Respondents. 

Where  no  motion  ib  made  for  a  new  trial,  and  no  appeal  is  taken  from 
the  order  denying  the  same,  the  only  questions  coming  up  for  review 
are  those  presented  by  the  exceptions  taken  upon  the  trial. 

The  time  for  the  payment  of  money  or  for  the  performance  of  a  writ- 
ten agreement  may  be  extended  by  parol. 

What  amounts  to  a  valid  extension. 

Appeal  from  an  order  of  the  general  term  of  the 
city  court,  reversing  a  judgment  entered  upon  a  ver- 
dict rendered  by  a  jury  upon  a  trial  had  before  Mr. 
Justice  MoAdam.     The  facts  are  as  follows  : 

On  August  31, 1881,  the  defendants,  by  an  instru- 
ment of  that  date,  leased  to  the  plaintiff  certain  articles 
of  household  furniture  for  seventeen  and  a  half  months 
at  a  reserved  rent  of  $184.20,  payable  as  follows  :  $30 
in  cash,  receipt  of  which  was  acknowledged,  and  the 
balance,  $154.20,  in  payments  of  $9  on  the  last  day  of 
each  and  every  month  thereafter  during  the  term  of 
the  lease.  In  case  of  default  in  such  payment,  the  de- 
fendants reserved  the  right  to  take  and  repossess  said 
furniture,  and  retain  all  moneys  received  by  them  as 
liquidated  damages.  It  was  further  provided  by  said 
lease  that  if  at  any  time  during  its  term  or  at  its  ex- 
piration, the  plaintiff  should  desire  to  purchase  the 
furniture,  the  defendants  would  sell  the  same  to  her 
upon  the  payment  of  such  sum  as  would,  with  previous 
payments  of  hire,  amount  to  the  sum  of  $184.20,  and 
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that  no  title  thereto  shonld  vest  in  the  plaintiff  until 
said  last  named  sum  shonld  be  fully  paid. 

The  plaintiff  took  possession  of  the  property,  bat 
in  May,  1882,  the  defendants  claimed  possession  of  it 
on  account  of  default  in  the  payments  of  hire. 

At  plaintiff's  request,  Ernest  Daniels,  on  May  22, 
1882,  saw  the  defendant,  M.  B.  Cowperthwait,  who 
agreed  to  accept  Daniels'  personal  responsibility  for  a* 
weekly  payment  of  $2  every  Monday,  and  that  there 
would  be  no  trouble  about  the  goods  (fols.  73-76). 

On  May  27, 1882,  and  previous  to  the  Monday  upon 
which  the  first  weekly  payment  of  $2  was  due,  the  de- 
fendants took  possession  of  and  removed  the  prop- 
erty. 

The  plaintiff  sued  for  its  recovery  and  damages, 
and  obtained  a  verdict  in  her  favor,  which  was  set 
aside  by  the  general  term,  and  a  new  trial  ordered  in 
the  action,  from  which  order  the  plaintiff  appeals. 

M.  L.  MarJcSj  for  plaintiff  and  appellant. 

John  A.  Taylor^  for  defendants  and  respondents. 

L^RRKMORE,  J. — As  there  was  no  motion  made  in 
the  court  below  for  a  new  trial  upon  the  judge's  min- 
utes, and  no  appeal  from  an  order  denying  the  same, 
the  only  questions  coming  up  for  review  are  those  pre- 
sented by  the  exceptions  taken  npon  the  trial. 

A  careful  examination  of  the  case  has  satisfied  me 
that  the  only  exceptions  entitled  to  consideration 
are  those  taken  upon  the  refnsal  to  nonsuit,  and  to 
direct  a  verdict  for  the  defendant.  They  all  point  in 
one  direction — the  modification  of  the  original  agree- 
ment. If  this  had  no  legal  effect,  then  the  plaintiff 
had  no  right  of  action,  for  she  did  attempt  to  show 
that  on  May  22,  1882,  she  had  made  all  the  payments 
according  to  the  terms  of  the  lease. 
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Bat  some  significance  must  be  attached  to  the 
transaction  between  the  defendant,  M.  B.  Cowper- 
thwait, and  the  witness  Daniels  on  May  22,  1882. 

It  was  there  claimed  by  the  defendants  that  plaint- 
iff was  in  default  and  had  forfeited  her  right  to  the 
property.  Daniels  acted  as  her  agent,  and  upon  his 
representation  that  $2  should  be  paid  every  week 
(commencing  the  next  Monday)  until  the  thing  was 
settled,  Cowperthwait  said,  '*  You  speak  like  a  man  ; 
I  will  do  it.  There  is  a  small  amount  due,  but  I  will 
not  speak  about  it;  you  come  here  every  Monday, 
and  pay  two  dollars  ;  I  will  not  speak  further  about 
it."  And  further,  *' You  have  my  word  for  it;  that  is 
enough.  You  come  here  every  Monday  and  pay  two 
dollars,  and  there  will  be  no  trouble  about  the  goods." 

This  testimony  is  undisputed,  and  was  a  complete 
answer  to  the  motions  for  a  nonsuit  and  for  the  direc- 
tion of  a  verdict. 

The  time  of  the  payment  of  money  provided  for  by 
a  written  instrument  may  be  extended  by  parol  (Burt 
V.  Saxton,  1  Bu7iy  561). 

The  defendants  agreed  to  wait  until  May  29,  1882, 
for  a  first  payment  upon  plaintiffs  existing  indebted- 
ness, and  their  forbearance  was  a  sufiicient  considera- 
tion to  support  the  agreement  which  Daniels'  testimony 
went  to  establish. 

Without  notice  to  plaintiff,  who  relied  upon  the 
representations  made,  they  took  possession  of  and 
removed  the  property  two  days  before  the  time  fixed 
for  the  first  payment. 

[Jnder  all  the  circumstances,  I  think  the  case  was 
properly  submitted  to  the  jury  ;  that  the  order  ap- 
pealed from  should  be  reversed  and  the  judgment  of 
the  trial  term  affirmed,  with  costs. 

Daly,  Ch.  J.  [Concurring.]— I  agree  with  Judge 
Labuemore  that  the  judgment  of  the  general  term  of 


42  CITY    COURT    REPORTS. 


Schmidt  v.  Cow perth wait. 


the  court  below  should  be  reversed,  and  that  of  the 
trial  term  affirmed. 

The  general  term,  in  the  opinion  delivered,  say 
that  they  have  been  unable  to  discover  any  binding 
validity  in  law  in  the  agreement  with  Daniels.  What 
that  agreement  wasf  has  been  stated  in  the  opinion  of 
Judge  Lahrkmobe.  It  was  an  oral  agreeipent  made 
by  Daniels  with  the  defendant  to  extend  the  time  of 
payment  fixed  by  the  written  agreement,  and  it  has 
long  been  settled  that,  in  a  case  of  simple  contracts, 
the  time  of  performance  in  a  written  instrument  may 
be  enlarged  by  parol  (Keating  v.  Price,  1  JoJms.  Ca. 
22 ;  Fleming  v.  Gilbert,  3  Johns.  JR.  628 ;  Erwin  v. 
Saunders,  1  Cow.  249  ;  Frost  v.  Everett,  6  Id.  498 ; 
Blood  V.  Goodrich,  9  Wend.  68;  Clark  v.  Dales,  20 
JSarb.  64). 

Even  in  agreements  under  seal  after  there  has  been 
a  breach  in  the  agreement,  they  may  be  modified  in 
any  respect  or  entirely  rescinded  by  an  executed 
parol  agreement  founded  upon  sufficient  consideration 
(Dodge  V.  Crandle,  30  JV.  T.  307).  In  some  of  the  cases 
it  has  been  held  that  no  new  consideration  is  necessary 
to  give  validity  to  an  agreement  to  extend  the  time  of 
X)erf  ormance,  the  waiver  being  sufficient  (Clark  v.  Dales, 
(fupra). 

But  in  the  present  case  there  was,  as  Judge  Larre- 
HORE  has  pointed  out,  a  sufficient  consideration  for 
theparol  agreement,  the  consideration  being  mutual. 

The  defendant  had  the  benefit  of  the  engagement  of 
Daniels,  that  he  would  every  Monday  morning  pay  the 
defendant  $2  until  the  residue  of  the  purchase  money 
was  paid  ;  and,  as  a  consideration  for  that  promise,  be 
had  the  defendants'  reciprocal  promise  that  the  time 
for  performance  should  be  extended  by  the  payment  of 
$2  every  week  until  the  whole  sum  was  paid. 

So  far  as  respects  this  modification  of  the  plaintiff's 
written  agreement,  Daniels  had  authority  from  her  to 
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make  it.  He  testifies  that  she  told  him  that  she  woald 
be  satisfied  with  any  arrangemeat  he  should  make  with 
the  defendant,  and  he  made  this  oral  agreement  extend- 
ing the  time  of  performance. 

The  general  term  have  not  pointed  ont  in  what 
respect  it  was  invalid. 

In  the  per  cariam  opinion  delivered,  the  judges  say 
that  they  have  been  unable  to  discover  in  the  agreement 
any  binding  validity  in  the  law,  and  we  are  equally 
unable  to  see  upon  what  grounds  it  can  be  held  to  be 
void. 

Beach,  J.,  concurred  upon  the  ground  of  Daniels' 
agreement  being  an  original  undertaking  and  valid. 


Itlartnt   Conrt. 

Bpteial  Term— May,  1888. 

GARRIT  SWIFT  against  THE  GLOBE  VARNISH 

COMPANY. 

Where  the  president  of  a  corporation  assigns  a  claim  which  he  baa 
against  it,  the  assignee  cannot  sustain  a  judgment  against  the  cor- 
poration founded  upon  the  service  of  process  upon  the  assignor 
where  knowledge  of  such  service  is  withheld  from  the  other  officers 
of  the  company. 

Motion  to  set  aside  judgment.  &c. 

MoAdam,  J. — ^The  president  of  the  corporation 
which  is  the  defendant  herein,  assigned  a  claim  which 
he  held  against  it  to  the  plaintiff,  who  thereupon  com- 
menced the  present  action  thereon  by  serving  process 
upon  the  said  assignor,  who  suffered  a  judgment  by 
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default  to  be  entered  against  the  corporation,  npon 
which  an  execution  has  been  issued  and  a  sale  made. 
The  fact  that  the  suit  had  b.  en  commenced  was  not 
known  to  any  other  officer  of  the  company,  nor  to  any 
member  of  its  boa|^  of  directors.  Upon  these  facts 
the  corjporation  moves  to  set  aside  the  judgment  and 
all  proceedings  founded  upon  it.  The  motion  must  be 
granted  upon  the  broad  principle  that  the  law  will  not 
permit  a  judgment  recovered  upon  such  a  service  to 
remain  of  record.  The  president  of  the  corporation 
was  charged  with  the  duty  of  protecting  it  against  dis- 
puted claims,  while  the  assignment  which  he  executed, 
in  view  of  what  followed,  made  him  indirectly  inter- 
ested against  his  duty.  No  trustee  can  be  permitted 
to  act  while  thus  embarrassed.  If  the  president  had 
not  assigned  his  claim,  he  could  not  hav^e  sustained  a 
judgment  entered  upon  the  service  of  process  upon 
himself,  and  the  assignee  who  succeeded  to  his  rights 
is  in  no  better  position.  What  cannot  be  done  di- 
rectly cannot  be  done  indirectly.  The  law  regards  the 
substance  and  practical  effect  of  a  thing  rather  than 
the  form  by  which  it  is  sought  to  be  accomplished. 
No  person  can  faithfully  serve  two  masters,  nor  can 
he  represent  both  sides  of  a  litigation  where  individ- 
ual interest  and  official  duty  conflict.  Even  a  sheriff 
is  not  permitted  to  execute  process  against  himself 
(Holbrook  v.  Brennan,  48  How.  Pr,  519),  the  reason  of 
which  rule  is  *'  to  prevent  partiality  that  every  one  is 
naturally  guilty,  to  himself"  {Bacon  Abm.  SJiff.  M.). 
The  reason  of  that  rule  applies  with  even  greater  force 
to  this  case.  The  administration  of  justice  must  be 
pure  and  free  from  every  appearance  of  evil  suspicion. 
The  rule  here  enforced  is  particularly  applicable 
where,  as  in  this  case,  the  claim  is  disputed  and  the 
corporation  (through  its  other  officers)  swears  to  a 
good  ^nd  substantial  defense  upon  the  merits.  The 
corporation  has  not  had  its  day  in  3ourt,  and  has  by 
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the  peculiar  mode  of  service  adopted  been  prevented 
from  presenting  its  defense.  There  is  but  one  coarse 
to  pursue,  under  the  circumstances,  and  that  is  to  set 
aside  the  judgment  and  all  proceedings  founded  upon 
it.    Settle  order  on  one  day's  notice. 

No  appeal  was  taken. 


illarine  (iToiiri 

J^pecial  Tenn--June^  1888. 


CHESTER   S.  COLE,   as   Captain   op   the   Port, 

against  JAMES  L.  ROSE. 

The  act  of  1862  (chap.  487),  under  which  the  plaintiff  aad  his  associ- 
ates (the  Harbor  Masters)  were  appointed,  having  been  repealed, 
and  the  offices  created  by  it  abolished,  the  penalties  imposed  by 
the  act  are  not  recoverable  even  in  pending  actions. 

Under  such  circumstances  the  court  may  allow  a  discontinuance  of 
the  action,  without  costs. 

Motion  for  leave  to  discontinue,  without  costs. 

Mo  Adam,  J. — ^The  plaintiff  and  his  associates  (the 
Harbor  Masters),  were  appointed  under  the  laws  of 
1862  (chap.  487),  and  the  action  waA  brought  to  recover 
a  penalty  given  by  that  statute.  The  plaintiff  recov- 
ered a  judgment,  which  was  reversed  upon  appeal, 
with  the  award  of  a  new  trial.  Since  then,  s.  ^.,  May 
4,  1883,  the  act  under  which  the  plaintiff  and  his  asso- 
ciates derived  their  authority  was  repealed,  and  the 
offices  created  by  the  said  act  were  abolished.  The 
penalties  imposed  by  said  act  are  in  consequence  not 
recoverable,  even  in  pending  actions,  as  the  repealing 
act  contains  no  saving  clause  (1  Hillj  824 ;  3  How.  Pr. 
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142;  6  Id.  281 ;  36  ^arfr.  699;  4  DallaSj  372 ;  6  Oranch, 
281 ;  6  /ii.  329  ;  Shdgwick  on  Staiutory  Law,  2d  ed. 
109).  The  farther  prosecatioD  of  the  action  has  thus 
been  made  impossible  by  act  of  the  law,  and  this  cir- 
cumstance entitles  the  plaintiff  to  discontinue  without 
costs  (see  3  How.  Pr.  142 ;  40  id.  180 ;  41  iT.  F.  356;  3 
Ktyes,  614),  and  this,  notwithstanding  the  order  of 
the  general  term  awarding  the  defendant  costs  to 
abide  the  event.  In  Van  Wyck  v.  Baker  (11  Hun^ 
309),  it  was  held  that  under  ordinary  circumstances 
such  an  order  of  the  general  term  precluded  a  discon- 
tinuance without  costs.  But  in  that  case  the  discon- 
tiauance  was  applied  for  simply  because  the  plaintiff 
did  not  desire  to  continue  his  prosecution  of  the  action. 
In  the  present  instance  the  prosecution  is,  as  before 
suggested,  practically  stopped  by  act  of  the  law,  a 
matter  over  which  the  plaintiff  had  no  control.  The 
/listinction  between  the  two  cases  is  obvious  (see 
4  N.  T.  411). 

The  motion  for  leave  to  discontinue,  without  costs, 
will  therefor  be  granted. 

Charles  3.  Berry,  for  plaintiff. 
Benedict,  Toft  &  Benedict,  for  defendant. 
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TrM  Tenur—Mimh,  1888. 

SLOAN  against  NEW  YORK,  WOODHAVEN  and 

ROCKAWAY  R.  R.  CO. 

Where  railroad  shares  are  transferred  after  interest  has  accrued  there- 
on, the  right  to  tlie  accrued  interest  passes  by  the  assignment. 
The  stock  is  the  prii^cipal  and  the  interest  merely  the  incident 
thereof,  and  follows  the  former. 

McAdah,  J. — On  the  first  day  of  February,  1881, 
the  plaintiff  was  the  owner  of  110  shares  of  the  ^^  New 
York,  Woodhaven  and  Rockaway  Car  Trust.''  On 
that  day  $1,650  interest  thereon  became  due,  $1,376 
were  paid  on  account,  leaving  $275  due.  In  August, 
1881,  the  plaintiff  transferred  said  shares  to  Job  Jack- 
son for  value,  and  none  of  the  same  have  been  held  or 
owned  by  the  plaintiff  since  that  date.  The  present 
action  was  commenced  in  December,  1883,  to  recover 
the  aforesaid  $375.  Upon  these  conceded  facts,  and 
without  considering  the  other  questions  raised  by  the 
defendant,  I  hold  as  matter  of  law :  I.  That  the  stock 
as  tho  e/idence  of  the  debt  is  the  principal,  the  inter- 
est the  accessory  and  follows  the  debt  (Jackson  v. 
Blodgfttt,  5  Cow.  202  ;  Langdon  v.  Buel,  9  Wend.  80 ; 
Parmlee  t).,Dunn,  28  Barb.  461 ;  Crary  v.  Perkins,  40 
JV:  Y.  181 ;  Claflin  v.  Ostran,  64  Id.  681 ;  Bolen  v. 
Crosby,  49  Id.  183 ;  Gallagher  v:  Nich,  60  Id.  438 ; 
Pilcher  v.  Brayton,  17  Hun^  429).  II.  The  accrued 
interest  as  distinct  from  the  debt  has  no  determinate 
value  and  can  neither  be  retained  nor  assigned  acces- 
sorinm  non  ducit,  sed  sequitur  principale  (Cooper  v. 
Newland,  17  Abb.  Pr.  844,  cited  with  approval  in 
Merritt  v.  Bartholick,  36  N.  Y.  44).    An  assignment 
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of  a  claim  carries  with  it  as  a  necessary  incident  the 
interest  accrued  thereon.  III.  That  the  cause  of 
action  for  the  interest  claimed  herein  passed  to  and 
was  vested  in  Job  Jackson  before  the  present  action 
was  commenced,  and  that  the  plaintiff  herein  has  no 
cause  of  action,  and  that  his  complaint  must  be  dis- 
missed, with  costs. 


jSIartnt  €ottrt. 

Trial  Term—April,  1888. 

PICKETT  agai7ist  THE  ATLAS  STEAMSHIP  CO. 

(limited). 

The  master  is  not  liable  to  one  servant  for  an  injury  occasioned  by  a 
co-servant,  unless  such  co-servant  was  an  incompetent  pei'8«)n  and 
the  injury  resulted  from  such  incompetency  or  from  defective 
machinery. 

MoAdam,  J. — ^It  is  the  general  rule  of  law,  that  the 
master  is  not  responsible  to  one  servant  for  an  injury 
occasioned  by  the  negligence  of  a  co-servant  of  the 
common  employer.  To  this  rule  there  are  two  well 
defined  exceptions — first,  where  the  seivant  whose 
negligence  caused  the  injury  was  an  unfit  and  incom- 
petent person  to  be  entrusted  with  the  duty  to  which 
he  was  assigned,  and  the  accident  resulted  from  his 
incompetency  and  unfitness  (Laning  v.  N.  Y.  Cent. 
R.  R.  Co-,  49  N.  Y.  521) ;  second,  where  the  accident 
resulted  from  unsafe  and  imperfect  machinery  and 
appliances,  furnished  for  the  use  of  the  servant  in  the 
master's  business  (Laning  v.  N.  T.  Cent.  R.  R.,  supra; 
Filke  ».  Boston  &  Albany  R.  R.  Co.,  53  N.  Y.  550 ; 
Fuller  V.  Jewett,  80  iT.  Y.  46).     These  rules  were  laid 
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down  in  Marphy  v.  Boston  &  Albany  R.  R.  Co. 
(88  If.  Y.  161).  No  proof  having  been  introduced  to 
bring  the  case  within  either  of  the  exceptions,  it  falls 
within  the  general  principle.  The  plaintiff  was  there- 
fore rightly  non-saited  (75  iV.  T.  332  ;  Cooley  on  Torts^ 
6^).    Motion  for  new  trial  denied. 


iHarine  (Konrt. 

Oeneral  Term — Aprils  1888. 

DANIEL  against  MORRISON  et  al. 

A  judgment  recovered  in  the  marine  court,  like  one  recovered  in  the 
other  courts  of  record,  is  not  outlawed  until  twenty  years  after  the 
recovery  thereof. 

Mo  Ad  AM,  J. — ^The  decision  in  Lester  t.  Redman  (6 
HiU^  69)  is  inapplicable,  because  made  before  the 
adoption  of  the  Code,  which  changed  the  rule  of  law 
prevailing  when  that  case  was  decided.  The  Code  in 
force  when  the  judgment  sued  upon  was  recovered, 
gave  the  creditor  twenty  years  within  which  to  sue 
upon  the  judgment  {Old  Code^  §  90,  Conger  v,  Vander- 
water,  1  Abh.  N.  8.  at  p.  128  ;  and  see  9  Abh.  Pr.  277 
note).  The  provisions  of  the  New  Code  (§  382,  subd. 
7),  substantially  re-enacting  the  statute  in  force  when 
Lester  t).  Redman  was  decided,  must  be  construed  in 
connection  with  the  preceeding  sections  2  and  3,  which 
in  distinguishing  between  courts  of  record  and  those 
not  of  record,  rank  the  marine  court  with  the  other 
courts  of  record  of  the  State.  So  construed,  it  is  ap^ 
pai-ent  that  the  codiflers  did  not  intend  to  make  sec- 
tion 382,  supra^  applicable  to  the  marine  court,  nor  to 
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diveilt  its  jadgments  of  any  of  the  legal  efficacy  given 
to  them  by  the  laws  in  force  at  the  time  of  their  recov- 
ery. To  bold  otherwise  would  be  to  extend  the  statute 
of  limitations  beyond  the  letter  and  apparent  intent  of 
tne  act,  a  mode  of  construction  not  favored  {Sedgwick 
on  Statutory  Law^  pp.  108,  321).  The  marine  court 
has  been  a  court  of  record  since  1813  (2  R.  S.  1813,  p. 
897,  §§  106,  107),  although  not  for  general  Durposes. 
The  act  of  1872  (chap.  629),  however,  declar^  it  to  be 
a  court  of  record  '^  to  and  for  all  intents  and  purposes.'' 
In  the  light  of  these  different  enactments  we  think  the 
order  appealed  from  should  be  affirmed  with  costs. 

Hyatt,  J.,  concurred. 


Cits  Court. 

Oeneral  Term — NavenibeTf  1888. 

EURIQUE  VALIENTE,  et  al.,  Plaintiffs  and  Kb- 
8PONDENT8,  agaiust  JAMES  BRYAN,  Defendant 
AND  Appellant. 

Where  a  person  is  induced  to  execute  a  contract  to  advertise  in  a 
monthly  newspaper  for  one  year,  upon  the  representation  of  its 
canvasser,  that  the  paper  has  a  circulation  of  6,000  per  month, 
and  the  representation  proves  untrue,  no  recovery  can  be  bad 
thereon. 

The  plaintiffs  who  are  the  editors  and  proprietors 
of  a  certain  monthly  paper,  called  '^La  America,"  sue 
to  recover  $75  for  inserting  an  advertisement  therein, 
under  the  following  contract : — 
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**New  York,  June  1st,  1882. 
^'I  hereby  subscribe  for  the  term  of  twelve  months 
for  a  space  of  i  page  in  ^  La  America '  commencing 
with  the' June  number,  for  which  I  will  pay  Three 
Hundred  Dollars :  payments  to  be  made  quarterly  on 
receipt  of  first  paper  containing  my  advertisement. 

**J.  Bryan.'* 

The  Arst  quarterly  installment  became  due  October 
1,  1883,  and  the  action  is  to  recover  the  amount 
thereof. 

The  main  defense  is  that  the  contract  was  obtained 
upon  the  representation  that  ^'La  America"  had  a 
subscription  circulation  of  over  six  thousand  copies 
per  month,  and  that  the  representation  was  false,  and 
known  to  be  untrue  when  it  was  made.  Upon  the 
trial,  the  defendant  testified  that  the  agent  who  pro- 
cured the  subscription  from  him,  represented  that  the 
circulation  exceeded  six  thousand,  and  that  the  de- 
fendant could  have  proof  of  that  before  he  paid  his 
bill.  The  agent  who  procured  the  subscription  was 
called  to  rebut  this  evidence,  instead  of  doing  which, 
he  admitted,  that  he  told  the  defendant  that  the  paper 
had  a  circulation  of  6,000  to  8,000  per  month.  This 
corroborated  the  defendant.  The  defendant  made  pro- 
positions to  settle  the  plaintiffs*  claim,  but  these  were 
conditional  upon  the  plaintiffs  making  affidavit  that 
the  representation  as  to  their  circulation  was  true. 
The  plaintiffs  refused  to  make  the  affidavit,  and  said 
they  would  offer  the  proof  in  court.  Upon  the  trial, 
the  jury  awarded  the  plaintiffs  a  verdict  for  the 
amount  claimed,  and  the  defendant  appeals. 


Wm.  H.  NevyraaUy  for  appellant. 
/.  A.  Murray^  for  respondent. 
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MoADAJf,  J. — ^The  value  of  an  advertisemeDt  mast, 
in  the  nature  of  things,  depend  largely  upon  the  cir- 
culation of  the  paper  in  which  it  appears.  If  the  sub- 
scription list  is  large,  the  peculiar  business  of  the 
advertiser  is  brought  to  the  attention  of  a  large  num- 
ber of  readers,  and  from  the  aggregate  he  may  reason- 
ably expect  to  secure  some  patrons,  but  where  the 
circulation  of  the  paper  is  small,  the  chances  of  secur- 
ing patrons  are  proportionally  decreased.  1%e  repre- 
sentation that  ^'La  America"  had  a  monthly  circula- 
tion of  at  least  6,000  was  therefore  material.  The 
evidence  leaves  no  doubt  of  the  fact  that  this  statement 
was  untrue. 

One  of  the  editors  testified  that  from  a  list  of  eight 
thousand  names,  the  plaintiffs  sent  every  other  num- 
ber of  the  paper,  '^four  thousand  this  month  to  one 
and  four  thousand  the  next  month  to  the  other,"  and 
that  the  reason  for  this  was  to  induce  people  to  sub- 
scribe and  pay  for  the  paper.  That  the  eight  thou- 
sand were  not  paying  subscribers,  but  merely  eight 
thousand  names  to  whom  the  paper  was  sent  every 
other  month,  hoping  by  that  means  to  make  them  sub- 
scribers. So  long  as  six  thousand  papers  were  sent 
monthly,  it  may  be  immaterial,  whether  those  who 
received  them  were  regular  subscribers  or  not,  but  it 
was  certainly  important  that  six  thousand  should  be 
circulated  monthly.  Four  thousand  every  other  month 
does  not  answer  this  requirement,  nor  does  it  make  the 
plaintiff's  representation  true.  Six  thousand  each 
month  would  make  seventy-two  thousand  during  the 
year.  Four  thousand  each  month  make  forty-eight 
thousand  per  year.  The  difference  is  too  great  to  be 
disregarded.  But  it  is  said  that  this  representation 
was  made  by  an  agent  of  the  plaintiff  who  .was  a  mere 
canvasser  for  advertisements. 

This  may  be  true,  but  he  was  intrusted  with  a 
responsible  duty,  and  any  representations  which  he 
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inade  within  the  scope  of  his  apparent  authority  binds 
his  principals,  and  the  power  to  represent  the  circula- 
tion of  the  paper  is  within  that  authority. 

The  plaintiffs  claim  the  benefit  of  his  act,  and  they 
cannot  accept  the  part  that  is  beneficial  and  reject 
that  which  is  not.  The  effect  of  the  fraud  is  to  avoid 
the  contract,  and  no  recovery  can  be  had  upon  it  on 
the  proofs  which  appear  in  the  case.  The  defendant 
did  not  Know  of  the  fraud  at  the  time,  and  was  not 
therefore  called  upon  to  rescind.  He  could  return 
nothing,  for  he  had  nothing  in  his  possession  capable 
of  return.  The  plaintiffs,  although,  perhaps,  innocent 
of  the  misrepresentation  at  the  time  it  was  made,  are 
chargeable  with  its  consequences.  They  undertook  on 
the  trial  to  prove  that  the  representation  was  true, 
and  failed  in  the  attempt.  The  case  in  its  legal  aspect 
may  be  likened  to  an  insurance  policy  in  which  mis- 
representation as  to  a  material  fact  amounts  to  a  war- 
ranty, and  prevents  a  recovery  in  case  of  a  breach,  and 
this  without  returning  the  consideration. 

The  defendant  must  either  pay  the  contract  price 
or  nothing.  There  is  no  way  of  apportioning  the  dam- 
ages on  the  evidence  presented  at  the  trial.  The  rep- 
resentafion  appears  to  have  been  the  inducing  cause  of 
the  contract,  and,  being  untrue,  avoids  it. 

The  defendant  did  not  move  for  a  dismissal  of  the 
comphiint,  nor  for  a  direction  to  find  in  his  favor,  aijd 
the  case  went  to  the  jury  under  the  charge  of  the 
court. 

Under  the  circumstances  the  defendant  had  the 
right  to  have  the  jury  instructed  ''  that  if  they  found 
that  the  plaintiffs'  agent  represented  the  circulation 
of  the  paper  as  six  thousand,  plaintiffs  were  bound  by 
it :  and  that  if  it  was  part  of  the  contract  that  said 
paper  had  a  circulation  of  six  thousand,  plaintiffs  are 
bound  to  prove  it  to  be  substantially  so,  or  they  can- 
not recover." 
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The  court  was  requested  to  make  this  charge  and 
refused,  to  which  refusal  the  defendant  excepted. 
This  exception,  viewed  as  it  must  be,  in  the  light  of 
the  evidence  before  detailed,  is  fatal  to  the  judgment, 
which  must  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Nehbbas,  J.,  concurs. 

No  further  appeal  was  taken.    Tbe  plaintiffs  discontinned  the 
action. 


€tts  Court.   « 

Trial  Term^Febrttary^  18S4. 

LOUIS   ZEIGER  agaimt  JOHN    J.  NOLAN. 

Bights  of  strikers  and  the  police.— Any  orderly  body  of  men  have 
the  legal  right  to  meet  and  discuss  any  question  concerning  their 
social  or  pecuniary  welfare,  and  take  any  action  in  respect  thereto, 
so  long  as  it  does  not  involve  or  tend  to  create  a  breach  of  the  peace. 
One  workman  has  the  right  to  accost  another  in  the  street  or  else- 
where, and  invite  him  to  follow  his  example  or  join  the  Union. 
But  if  these  rights  are  enforced  in  an  illegal  manner,  the  police 
have  the  right  to  interfere,  and  may,  under  all  circumstances,  pre- 
'  vent  any  threatened  breach  of  the  peace. 

The  plaintiff,  a  member  of  the  Segar-makers'  Pro- 
tective Union,  sued  the  defendant,  a  police  officer,  to 
recover  $2,000  for  an  alleged  assault  and  battery. 

It  appeared  that  Congress,  in  March,  1883,  reduced 
the  tax  on  tobacco,  so  that  it  aggregated  $3  on  1,000 
cigars.  The  Protective  Union  thereupon  determined 
that  it  would  be  fair  for  the  manufacturers  to  profit 
by  this  reduction  at  the  rate  of  $2  a  thousand,  leaving 
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the  Other  dollar  a  thonsand  for  the  men  who  did  the 
work.  The  bosses  ref ased  to  accede  to  the  demand 
and  the  cigarmakers  strack.  Pickets  were  thrown 
out  so  as  to  inform  the  workers  not  belonging  to  the 
union  of  the  determination  arrived  at.  The  plaintiff 
was  one  of  those  pat  upon  picket  duty  near  a  large 
manufactory  in  South  street  near  Oliver.  The  defend- 
ant, an  officer  connected  with  the  Fourth  Precinct,  was 
charged  with  assaulting  the  plaintiff  on  April  25, 1883, 
while  the  strike  was  in  progress.  The  officer  con- 
tended that  the  plaintiff  was  disorderly,  and  that  he, 
with  others,  was  in  the  act  of  assaulting  workmen 
leaving  the  manufactory^,  and  that  what  he  (the  officer) 
did,  was  necessary  to  preserve  the  peace. 

Louis  J.  Postj  for  plaintiff. 

H.  J.  Morrison^  for  defendant. 

Cbief  Justice  McAdam  in  charging  the  jury  said : 
— "  The  conflict  between  capital  and  labor  cannot  be 
determined  by  this  controversy,  which  is  one  purely 
personal  between  the  plaintiff  on  the  one  hand  and  the 
defendant,  a  police  officer,  on  the  other.  The  real 
question  is,  whether  the  defendant  exceeded  his  duty  as 
an  officer,  and  whether,  in  consequence,  the  plaintiff 
suffered  an  injury,  of  which,  as  a  citizen,  he  has  a  legal 
right  to  complain  ?  In  respect  to  the  status  of  these 
parties  I  charge  you,  as  a  matter  of  law,  that  any 
orderly  body  of  men  have  the  legal  right  to  meet  and 
discuss  any  question  concerning  their  social  or  pecu- 
niary welfare,  and  take  any  action  in  respect  thereto 
which  they  deem  beneficial,  so  long  as  it  does  not  in- 
volve or  tend  to  create  a  breach  of  the  public  peace. 
I  further  charge  that  the  plaintiff  had  the  legal  right 
to  decline  to  work  for  his  employer,  unless  the  latter 
consented  to  pay  the  wages  the  former  demanded ; 
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tbat  the  plaintiff  liad  the  right  to  invite  others  to  join 
him  in  the  course  he  had  determined  to  pursue  ;  that 
he  had  the  right  to  accost  workmen  in  the  street  or 
elsewhere  and  invite  them  to  follow  his  example  or 
join  the  union.  If  therefore  you  find  that  the  plaintiff, 
while  in  the  exercise  of  these  legal  rights,  was  wrong* 
fully  assaulted,  knocked  down  and  maltreated  by  the 
defendant,  the  plaintiff  will  be  entitled  to  a  verdict, 
the  amount  to  be  assessed  by  yon,  at  such  sum  as  you 
in  your  good  judgment  find,  after  deliberation,  will 
compensate  the  plaintiff  for  the  wrongs  done ;  the 
amount  not  to  exceed  $200,  the  sum  demanded  in  the 
complaint.  If,  on  the  other  hand,  you  find  tbat  the 
plaintiff  undertook  to  enforce  his  rights  in  an  illegal 
manner,  tbat  he,  either  alone  or  in  company  with 
ochers,  used  violence  or  threatened  workmen  who  de- 
clined to  think  and  act  as  he  did,  the  defendant,  as  a 
police  officer  in  the  discbarge  of  his  duty,  had  the 
right  to  protect  the  workmen  so  threatened,  and  had 
the  power  to  prevent  any  threatened  breach  of  the 
pnblic  peace,  and  to  use  whatever  force  was  necessary 
to  accomplish  this  object."  The  jury  retired,  and  sub- 
sequently returned  with  a  verdict  in  favor  of  the 
plaintiff  for  six  cents.  The  verdict,  though  small,  was 
accepted  as  a  judicial  determination  of  the  rights  of 
the  different  parties,  and  as  a  precedent  for  future 
guidance. 

The  proyisioiM  of  subdivision  six  of  Bection  eight  of  chapter  one, 
title  six,  pnrt  four  of  the  Revised  Statutes,  shall  not  be  construed  in 
any  court  of  this  State  to  restrict  or  prohibit  the  orderly  and  peaceable 
assembly  and  co-operation  of  persons  employed  in  any  profession, 
trade  or  handicraft,  for  the  purpose  of  securing  an  advance  in  the 
rate  of  wages  or  compensation,  or  for  the  maintenance  of  such  rates 
{Lftws  1870,  chap.  19).  This  act  forms  section  170  of  the  Penal 
Code.  For  the  interpretations  of  various  trade  union  acts,  see  People 
V.  Fisher,  14  Wend.  0  ;  Master  Stevedores  v.  Walsh,  3  Daly^  1, 
Com.  V.  Hunt,  4  Met,  112  ;  Reg.  o.  Blicpherd,  11  Cox  Criminal  Cam 
825 ;  Reg.  «.  Druitt,  10  Id.  592 ;  Work  of  Geo.  HoweU  on  the  Conflicts 


l^'^ 


CITY  CT.,  Trial  T.,  Pbb.,   1984.  67 


^ 


Levy  V.  Corey. 


of  Capital  and  Labor,  pp.  848,  846.  In  the  absence  of  some  statute 
to  the  contmry,  it  would  seem  to  be  the  inherent  right  of  men  either 
singly  or  in  combination,  to  refrain  and  to  peaceably  persuade  others 
to  refrain,  from  doing  what  they  are  under  no  legal  obligation  to  do. 
Intelligent  reasoning  and  argument  are  allowable,  while  force  and 
coercion  are  not. 


€tts   Court. 

Trial  Termr^Fefyruary,  1884. 

ALBERT  A.  LEVY  against  JAMES  H.  COREY. 

Inn-keeper  and  guest. — Where  a  guest  is  taken  ill  at  a  hotel,  with 
a  contagious  disea80,  the  proprietor,  after  notice,  has  the  right  to 
remove  the  guest  in  a  becoming  manner  to  a  hospital  or  other 
place  of  safety,  or  may  make  nny  reasonable  agreement  for  extra 
compensation.  The  agreement,  however,  must  be  voluntarily 
made.  If  the  hotel- keeper  takes  advantage  of  the  misfortune,  and 
by  threats  amounting  to  duress,  unlawfully  exact  money  from  the 
guest  or  her  husband,  it  may  be  recovered  back. 

The  action  was  brought  to  recover  back  $2,600  paid 
to  the  defendant,  the  proprietor  of  the  Hotel  Bellevue, 
at  Bellevne,  near  Seabright,  N.  J.,  when  the  latter 
threatened  to  remove  the  plaintiff  from  the  hotel  in 
the  summer  of  1882.  The  plaintiff's  claim  was,  that 
while  his  wife  was  confined  to  her  room,  and  ^danger- 
ously  ill  with  typhoid  fever,  which  she  had  contracted 
at  the  defendant's  hotel,  Captain  Corey,  the  defend- 
ant, at  about  three  o'clock  in  the  morning  made  noisy 
preparations,  declaring  it  his  intention  to  remove  her 
from  the  hotel  to  an  out-house  where  the  servants 
slept,  unless  $2,500  was  paid  by  Mr.  Levy.  A  check 
for  the  money  was  then  given. 

Captain  Corey,  as  a  defense,  set  up  a  denial  that  the 
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money  was  obtained  by  threats,  and  claimed  that  ic 
was  given  upon  an  amicable  arrangement  made  be- 
tween the  parties.  The  case  excited  considerable 
interest,  and  a  number  of  the  guests  were  examined, 
as  well  as  the  Board  of  Health  of  Monmouth  county, 
and  other  officials  of  that  place. 

Chahgk  to  the  Jury. 

MgAdah,  Ch.  J. — **This  action  is  of  importance, 
not  only  to  hotel-keepers,  particularly  those  keeping 
/summer  resorts,  and  whose  patronage,  limited  as  it  is 
to  about  three  summer  months,  must,  in  the  nature  of 
things,  depend  largely  upon  the  healthfulness  and 
reputation  of  their  house  and  its  surroundings,  but 
also  to  that  portion  of  the  generaL  public  who  seek 
health,  fresh  air  and  recreation  during  that  period  in 
country  places  where  they  expect,  according  to  their 
circumstances,  to  recui^erate  mind  and  body.  With 
this  admonition,  given  to  exact  careful  deliberation  on 
your  part,  1  will,  without  reciting  the  facts  detailed 
to  you  by  the  evidence,  and  commented  upon  by  coun- 
sel in  their  summing  up,  content  myself  by  submitting 
to  you  the  legal  propositions  on  which  you  are  to  find. 
I  charge  you,  as  matter  of  law — 

*' First.  That  where  a  guest  is  taken  ill  at  a  hotel, 
with  a  contagious  disease,  likely  to  be  communicated 
to  others,  the  proprietor,  after  notifying  the  sick  guest 
to  leave,  has  the  right  to  remove  such  guest  in  a  care- 
ful and  becoming  manner,  and  at  an  appropriate  hour, 
to  some  hospital  or  other  i)lace  of  safety,  provided  the 
life  of  the  guest  be  not  imperiled  thereby.  This  is 
not  only  a  right  inherent  in  the  hotel-keeper,  but  a 
duty  owing  to  the  other  guests,  and  to  the  preservation 
of  the  public  health. 

'*  Second.  If  the  hotel -keeper  exercises  these  rights 
at  an  improper  time,  or  in  an  illegal  and  unbecoming 
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manner,  he  is  liable,  therefor,  on  the  ground  of  neg- 
ligence, or  for  abuse  of  authority. 

"  Third.  The  hotel-keeper  has  the  right,  under  the 
circumstances  before  detailed,  to  make  any  reasonable 
arrangement  for  extra  compensation,  the  amount  of 
which  is  left  largely  to  the  mutual  agreement  of  the 
parties  in  interest,  and  when  they  mutually  agree  in 
respect  thereto,  the  law  will  infer,  that  the  price  agreed 
upon  is  fair  and  just,  and  the  burden  of  pioving  the 
contrary  is  on  him  who  alleges  imposition,  or  undue 
advantage.  The  agreement,  to  be  legal,  however, 
should  be  voluntary,  and  the  result  of  mutual  assent 
in  respect  to  which  the  minds  of  both  parties  should 
meet. 

"Fourth.  If,  however,  the  hotel-keeper,  not  con- 
tent to  join  in  an  agreement  founded  on  mutual  assent, 
determines  to  take  advantage  oC  the  misfortune  which 
has  occurred  in  his  house,  makes  threats  to  remove 
the  guest  when  not  in  a  condition  to  be  removed,  or 
threatens  to  remove  such  guest  at  a  time  or  in  a  man- 
ner not  warranted  by  the  circumstances,  and  by  force 
of  such  threats  exacts  from  such  guest,  or  her  husband, 
a  sum  of  money  arbitrarily  named  by  him,  and  not 
fixed  by  voluntary  assent,  nor  warranted  by  the  exi- 
gencies of  the  occasion,  he  commits  a  wrong  which  the 
law  will  not  tolerate;  he  has  exacted  the  money  so 
obtained  by  duress,  and  acquires  no  title  to  it,  and  it 
can  be  recovered  back  by  the  person  from  whom  it  was 
wrongfully  exacted. 

''Fifth.  I  do  not  tell  you  their  was  either  duress 
or  imposition  in  this  case,  that  is  a  question  exclusively 
for  you.  If  there  was  no  duress,  and  the  money  was 
voluntarily  paid,  or  paid  by  force  of  the  exigencies  of 
the  occasion,  and  without  unlawful  threats  or  restraint, 
it  will  be  your  duty  to  find  a  verdict  in  favor  of  the 
defendant. 

''  Sixth.  If,  on  the  other  hand,  you  find  that  there 
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were  threats  made  by  the  defendant  to  remove  the 
guest  at  an  improper  time,  or  in  an  improper  manner, 
and  the  defendant  had  the  means  of  carrying  these 
threats  into  execution,  and  the  plaintiflF,  fully  believ- 
ing that  the  defendant  meant  to  put  them  in  execution, 
and  had  just  reason  to  believe  that  the  execution  of 
such  threats  would  result  in  death  to  his  wife,  the 
plaintiff,  as  her  husband  and  protector,  had  the  right 
to  pay  the  sum  demanded,  without  losing  his  privilege 
of  suing  the  defendant  to  recover  back  the  money  paid, 
on  the  ground  that  the  payment  was  not  voluntarily 
made,  but  was  the  sole  result  of  coercion,  duress  and 
fear.  If,  therefore,  you  find  that  the  money  was  paid 
under  these  circumstances,  and  solely  by  reason  of 
coercion,  duress  and  fear,  exercised  and  caused  by  the 
defendant,  you  may  find  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  claimed. 

**  Seventh.  Dispose  of  this  case  conscientiously, 
without  fear,  favor  or  prejudice,  and  let  the  result  of 
your  conscientious  convictions  be  recorded  in  the  ver- 
dict you  may  render.  We  do  not  sit  to  teach  lessons 
nor  to  punish  people  merely  because  they  have  acted 
differently  from  what  we  might  have  done  under  sim- 
ilar circumstances.  We  sit  to  pass  on  the  legal  rights 
of  litigants  and  to  deal  out  that  justice,  simple  and 
pure,  which  the  facts,  as  established  by  the  evidence, 
entitle  them  to.  Do  this  in  the  present  instance,  with- 
out regard  to  consequences." 

The  jury  retired  at  5  P.  M.  on  Tuesday,  they  were 
locked  up  till  11:30  of  that  evening,  and  came  into 
court  on  Wednesday,  saying  they  were  unable  to 
agree,  and  were  discharged. 

Both  sides  acquiesced  in  the  law  as  laid  down  by 
the  court. 

Upon  the  second  trial  of  the  action  the  jury  found 
in  favor  of  the  plaintiff. 
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Cits  Court. 

Trial  Termr— March,  1884. 
JOHN  PEICK,  AN  INFANT,  BY  HIS  GUARDIAN,  agaiTlst 

JOHN  ANDEL. 

Liability  of  owners  of  dogs  for  iojnries  done.— The  owoer  of  a  do- 
mesticated animal  is  nut  liable  for  its  conduct,  in  the  absence  of 
proof  that  the  animal  was  known  to  the  owner  to  be  vicious  or  to 
have  a  propensity  to  bite  mankind. 

The  fact  that  the  corporation  ordinances  in  regard  to  permits  and 
muzzles  were  not  complied  with  does  not  make  the  owner  liable. 

The  plaintiff,  a  boy  eight  years  of  age,  by  his  guar- 
dian sued  to  recover  $3,000  damages  for  bites  received 
from  the  defendant's  dog  on  the  17th  of  May,  1883. 
The  boy,  it  seems,  was  playing  on  the  sidewalk  in  Fifty- 
fourth  Street,  between  Ninth  and  Tenth  Avenues,  at 
about  eight  o'clock  in  the  evening.  The  dog  ran  be- 
tween the  boy's  legs,  knocked  him  down  and  then  bit 
him.  The  boy  was  immediately  attended  to  by  a  phy- 
sician ;  after  which  inquiry  was  made  which  resulted 
in  the  discovery  that  the  defendant  owned  the  dog 
which  did  the  damage.  These  facts  were  proved,  but 
there  was  no  evidence  showing  that  the  defendant 
knew  that  the  dog  was  vicious,  or  was  in  the  habit  of 
biting.  Upon  this  ground  the  complaint  was  dis- 
missed.   The  plaintiff  moved  for  a  new  trial. 

Charles  8teckler^  for  the  motion. 

M.  O.  OrosSy  opposed. 

MoAdam,  Ch*  J. — The  pleader  in  drawing  the  com- 
plaint, properly  alleged  that  the  defendant  wrongfully 
kept  a  certain  dog  of  a  ferocious  nature  accustomed  to 
bite  mankind,  and  that  said  defendant  well  knew  said 
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dog  to  be  of  a  ferocious  and  mischievous  disposition. 
This  allegation  was  denied  by  the  defendant,  and  the 
complaint  was  dismissed  at  the  trial,  because  the 
plaintiff  failed  to  prove  the  issue  thus  made.  The 
plaintiff  moved  for  a  new  trial,  and  the  motion  being 
upon  the  question,  whether  this  ruling  has  the  sanction 
of  the  authorities  or  is,  as  the  plaintiff  charges,  erro- 
neous } 

Judge  Cooley,  in  his  work  on  Torts  (p.  343), 
says:  '^Ifit  be  made  to  appear  that  any  domestic 
animal  is  vicious  and  accustomed  to  do  hurt,  and  that 
the  owner  has  been  notified  qfthe/act^  a  duty  is  then 
imposed  upon  him  to  keep  the  animal  secure,  and  he 
is  responsible  for  the  mischief  done  by  the  animal  in 
consequence  of  the  failure  to  observe  this  duty."  He 
cites  Smith  v.  Pelsh  {Stra.  1264),  in  which  the  chief 
justice  ruled  *^  that  if  a  dog  has  once  bit  a  man,  and 
the  owner  having  notice  thereof,  keeps  the  dog,  and 
lets  him  go  about,  or  lie  at  his  door,  an  action  wiil  lie 
against  him  ac  the  suit  of  a  person  who  is  bit,  though 
it  happened  by  such  persons'  treading  on  the  dogs' 
toes  ;  for  it  was  owing  to  his  not  hanging  the  dog  on 
the  first  notice,  and  the  safety  of  the  king's  subjects 
ought  not  afterward  to  be  endangered.  The  scienter 
is  the  gist  of  the  action." 

The  same  rule  is  laid  down  in  Co  wen's  Treatise,  § 
494  (Kingsley's  Ed.)  Judge  Cowbn  there  says :  "  Thei 
owner's  knowledge  of  the  animal  having  previously 
committed  a  similar  injury  must  be  shown"  (See  also 
Vrooman  v.  Lawyer,  13  Johns.  339 ;  Van  Lennen  v. 
Lyke,  1  N.  T.  616 ;  Pairchild  v.  Bentley,  30  Barb. 
147  ;  Steele  v.  Smith,  3  B.  D.  Smith,  321).  There  was 
no  proof  offered  upon  the  trial  showing  that  the  de- 
fendant knew  that  the  dog  was  accustomed  to  bite 
mankind,  so  that  under  the  cases  cited,  no  cause  of 
action  was  made  out. 

^'  There  was  no  proof  showing  that  the  dog  was 
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kn<yum  to  the  defendant  to  be  vicious  so  as  to  bring  the 
ease  within  the  rnle  laid  down  in  Mullen  t;.  McKesson, 
73  N.  r.  196 ;  Rider©.  White,  65  iV.  F.  54.  Not  being 
brought  within  either  rale  the  complaint  was  properly 
dismissed.  Negligence  in  the  ordinary  sense  of  the 
term  is  not  an  element  of  the  caase  of  action  (Lynch 
V.  McNally,  73  If.  T.  347),  and  a  failure  to  comply 
with  the  corporation  ordinances  cannot  give  the  plaint- 
iff a  cause  of  action,  if  without  reference  to  such  ordi- 
nances no  cause  of  action  existed.  The  ordinance  said 
to  have  been  violated  relates  to  muzzles  and  permits 
(§§  154,  165).  A  violation  of  these  sections  may  be 
evidence  of  negligence  (Beisegel  v.  N.  Y.  Central  R. 
R.  Co.,  14  Abb.  N.  8.  2d;  7  Abbts.  Dig.  pp.  867,  868, 
sections  2365,  2366),  but  as  before  remarked  negligence 
in  the  prdinary  sense  is  not  an  element  of  the  cause  of 
action.    The  scienter  is  the  gist  of  the  action. 

"  A  dog  of  good  character  will  not  bite.  Whether 
he  goes  upon  the  street  in  conformity  to  or  in  violation 
of  the  ordinance  in  question  he  is  alike  harmless.  But 
if  a  vicious  dog,  with  biting  tendencies,  goes  upon  the 
street,  he  may,  whether  muzzled  or  not,  knock  people 
down  and  otherwise  injure  them.  A  compliance  with 
the  ordinance  would  not  protect  from  liability  the 
owner  of  such  an  animal,  who,  knowing  his  vicious 
habits,  permitted  him  to  go  at  large  upon  the  high- 
way. He  would  be  liable  to  the  party  injured,  and  the 
ordinance  would  afford  no  defense  to  the  action.  Un- 
der such  circumstances,  the  ordinance  is  irrelevant  to 
the  question,  which  must  be  established  to  fix  liability 
upon  the  owner  of  a  dog  for  its  imprudent  conduct. 

^^  Again,  the  defendant  is  not  sought  to  be  held  be- 
cause he  suffered  his  dog  to  go  at  large  in  violation  of 
the  ordinance,  but  is  charged  in  the  complaint  with 
scienter.  The  proof  should  be  according  to  the  alle- 
gations of  the  complaint,  because  it  is  a  rule  of  evi- 
dence that  the  allegata  Sind  probata  mn&t  agree.    A 
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party  is  not  allowed  to  state  one  case  and  make  out  a 
different  one  by  proof.  Upon  the  entire  case  the  di- 
rection was  right,  and  the  motion  for  a  new  trial  must 
be  denied." 

The  rule  is  that  the  proprietor  of  animals  of  a  tame  or  domestic 
nature,  damUa  naturcB^  is  liable  for  injuries  done  by  them  only  after 
notice  of  some  vicious  habit  or  propensity  of  such  animal  ;  yet  one 
who  keeps  animals  y<»'<0  natures  is  responsible  at  all  events  for  any 
injuries  they  may  do  (see  Rex  v.  Huggins,  2  Ld.  Raym.  15^  ; 
Van  Lennen  v.  Lyke,  1  ilT.  F.  616).  As  to  animals  fercB  natures,  such 
as  lions,  tigers  and  the  like,  the  person  who  keeps  them  is  liable  for 
any  damage  they  do,  without  notice,  on  the  ground  that  by  nature 
such  animals  are  ^^JUree  and  dangeroui.^^  The  owner  of  bees,  however, 
is  not  liable,  at  all  events,  for  any  accidental  injury  they  may  do. 
Earl  V,  Van  Alstine,  8  Barb.  630.)  A  statute  in  New  York  requires 
the  owners  of  wild  animals  to  give  notice  of  their  approach  to  travelers 
(Zat0«  1862,  ch.  112).  Prior  to  the  enactment  of  this  statute,  it  was 
held,  that  where  a  person  sued  for  an  injury  caused  by  his  horse  taking 
fright  at  an  elephant  passing  along  the  highway,  he  could  not  recover 
without  showing  that  such  was  the  usual  effect  of  the  appeamnce  of  an 
elephant  upon  horses,  and  that  the  owner  knew  it  or  had  notice 
thereof  (88  Barb.  14).  The  owner  of  a  Siberian  bloodhound,  large 
and  ferocious,  fastened  up  in  the  day  time  and  loosed  at  night,  was 
held  liable  on  the  ground  that  he  knew  the  animal  was  vicious 
(Mullen «.  Mc  Eesson,  73  N.  Y.  195),  and  a  person  who  keeps  a  dog 
upon  his  premises,  known  to  be  so  vicious  and  ferocious  as  to  endanger 
the  safety  of  strangers  is  liable  (Rider  e.  VIThite,  65  N.  F.  54). 


Cits  Court. 

Trial  Term—Novemher,  1888. 

LIZZIE  HANNON,  an  Infant,  Ac,  against  JOHN 

T.  AGNEW,  KT  al. 

Brooklyn  bridge  disaster.— Liability  of  pnbllc  officers.— While  it 

is  true  that  when  an  individual  sustains  an  injury  by  the  mis^eaa- 
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EDce  or  non-feasance  of  a  public  officer  who  omits  to  act,  or  acts 
contrary  to  bis  duty,  the  law  gives  redress  by  an  appropriate 
action;  yet  public  officers  are  not  liable  for  the  misconduct  or  mal- 
feasance of  such  persons,  as  they  are  obliged  to  employ,  the  mnzim 
respondeat  superior,  having  no  application  to  such  officials. 
Where  an  accident  happened  upon  u  public  bridge  caused  by  a 
panic  among  the  crowd  who  were  travelliag  upon  it.  Held^  that 
'  the  trustees  not  being  guilty  of  any  act  of  personal  neglect,  were 
not  liable. 

Plaintiff  sought  to  hold  the  trustees  of  the  Brook- 
lyn bridge  personally  responsible  for  damages  for 
injuries  sustained  by  her  on  the  occasion  of  the  disas- 
ter upon  the  bridge  on  Decoration  day.  Defendants 
moved  to  dismiss  the  complaint,  which  was  granted. 

.  James  M.  Lyddy^  for  plaintiff. 

Bergen  <fe  Dyckman  and  A.  J.  Vanderpoel^  for  de- 
fendants. 

McAdam,  J. — While  it  is  true  that  when  an  indi- 
vidual sustains  an  injury  by  the  mis-ff^asance  or  non- 
feasance of  a  public  officer,  who  omits  to  act,  or  acts 
contrary  to  his  duty,  the  law  gives  redress  to  the  in- 
jured party  by  an  appropriate  action  (Adsit  v.  Brady, 
4  Hill,  630 ;  Shepherd  v.  Lincoln,  17  Wend.  250 ;  Smith 
V.  Wright,  24  Barh.  306  ;  Robinson  7>.  Chamberlin,  34 
iT.  F.  391 ;  Hover  v.  Barkhoof,  44  Id.  122 ;  Connors  v. 
Adams,  13  Hun^  429),  yet  public  officers  are  not  liable 
for  the  misconduct  or  malfeasance  of  such  persons  as 
they  are  obliged  to  employ,  the  maxim  respondeat 
superior  having  no  application  to  such  officials  (Mur- 
phy V,  Commissioners,  28  N.  T.  134 ;  Donovan  v.  Mc- 
Alpin,  86  Id.  185,  1  Dillon  on  Mun.  Corp,  298,  note). 
In  other  words,  public  officers  while  liable  to  a  civil 
action  for  willful  and  capricious  omission  of  duty  re- 
sulting in  injury  to  the  party  complaining,  are  not 
liable  for  mere  neglect  not  personal.  In  the  present 
Vol.  II.— 6 
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case  no  personal  neglect  has  been  proven  against  any 
of  the  defendants.  The  negligence  charged  against 
the  defendants  consists- 
First.  In  allowing  the  bridge  under  their  manage- 
ment to  be  overcrowded  on  the  day  the  accident  oc- 
curred. 

The  evidence  proves  that  there  were  87,000  i)eople 
upon  it  on  the  day  of  the  accident,  and  that  183,000 
had  crossed  it  in  safety  on  a  previous  day  ;  that  the 
arrangements  were  alike  on  both  days. 

Second.  In  not  appointing  an  adequate  police 
force  as  required  by  the  act  under  which  the  defend- 
ants were  appointed. 

The  superintendent,  by  and  with  the  approval  of 
the  chairman  of  the  committee  on  organization  ap- 
pointed by  the  board  of  trustees,  selected  and  appoint- 
ed what  they  regarded  as  an  adequate  police  force, 
which  proved  sufficient  on  all  occasions  prior  to  the 
one  on  which  the  plaintiff  received  her  injuries.  The 
evidence  fails  to  show  that  the  alleged  irregularity  of 
such  appointment  in  any  way  contributed  to  the  acci* 
dent,  or  that  it  would  have  been  avoided  if  double  the 
force  had  been  appointed.  The  crowd  upon  the  bridge 
became  panic-stricken  and  unmanageable,  and  it  does 
not  appear  that  any  personal  or  individual  act  of  the 
defendants  could  have  prevented  such  a  result.  The 
injury  which  the  plaintiff  received  was  caused  by  the 
surging  crowd,  and  no  personal  act  of  the  defendants 
has  been  shown  to  have  been  the  proximate  cause 
of  it. 

The  trustees  acting  individually  have  no  powers  oc 
functions.  The  act  authorizing  the  appointment  of 
the  trustees  provides  that  they  shall  have  power  to 
make  all  needful  rules  and  regulations  for  the  govern- 
ment of  their  board  ;  to  appoint  one  of  their  number 
president,  and  also  a  secretary  and  treasurer,  and  such 
other  officers  and  subordinates  as  may  be  necessary 
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for  the  performance  of  their  duties  (1875,  chap.  900, 
§  6).  The  trustees  are  therefore  to  meet  and  act  as 
a  board,  in  which  a  majority  of  the  trustees  governs 
(Angell  <fe  A.  on  Oorp.  §  601) ;  and  in  which  the  minor- 
ity has  no  practical  control.  To  hold  the  trustees  of 
a  public  work,  under  such  circumstances,  personally 
and  individually  liable  for  acfs  such  as  the  complaint 
charges,  would  entail  a  dangerous  responsibility  that 
few  would  be  willing  to  assume.  It  would  be  respon- 
siblity  without  control. 

The  trustees  have  no  pecuniary  interest  in  the 
bridge  or  its  income.  Their  office  is  one  of  honor, 
without  emolument.     The  title  to  the  bridge  is  vested 

in  the  cities  of  New  York  and  Brooklyn,  and  the  in- 
come therefrom,  is,  by  the  terms  of  the  act,  to  be  ap- 
plied toward  the  payment  of  the  principal  and  inter* 
est  of  all  bonds  of  the  said  cities  in  proportion  to  the 
amount  issued  by  the  said  cities  respectively.  The 
office  held  by  the  trustees  was  created  by  the  state, 
which  by  legislative  enactment  formed  in  effect  a  new 
district,  composed  of  part  of  two  cities,  and  directed 
the  number  of  trustees  who  were  to  have  the  manage* 
ment  and  control  of  the  bridge,  which  was  declared  to 
by  a  public  work.  The  act  provides  the  mode  of  ap- 
pointment of  the  trustees,  defined  their  powers  and 
prescribed  their  duties.  The  act  provides  that  the 
persons  appointed,  together  with  the  mayors  and 
comptrollers  of  said  two  cities,  shall  constitute  the 
"Board  of  Trustees"  of  said  bridge,  so  that  in  the 
performance  of  their  duties  the  trustees  are  not  to  act 
on  their  individual  judgment,  but  only  after  a  con- 
certed plan  of  action  deliberately  agreed  ux>on  at  a 
regular  meeting  of  the  board,  at  which,  after  mutual 
consultation  and  advice,  the  majority  is  to  determine 
what  shall  or  shall  not  be  done  for  the  public  good. 
Under  the  circumstances,  no  personal,  individual 
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liability  attaches  to  the  trustees  for  the  acts  imputed 
to  them  by  the  plaintiff. 

No  personal  negligence  has  been  proved  against  the 
superintendant,  and  he,  being  a  public  officer,  is  not 
liable  for  the  negligent  acts  of  the  subordinates  under 
his  direction. 

If  the  accident  of  which  the  plaintiff  complains 
had  happened  upon  a  turnpike  or  bridge  conducted 
by  a  private  corporation  for  gain,  a  different  question 
might  ai'ise ;  but,  under  the  circumstances  disclosed 
by  the  evidence,  the  defendants  are  not  personally  and 
individually  liable,  and  the  complaint  must  be  dis- 
missed. 

This  decision  was  affirmed  at  the  general  term  and  afterwards  by 
the  common  pleas,  in  and  by  the  following  opinion. 

Common  Pleas—Chsneml  Term— May,  1884. 

Dalt,  Gh.  J. ;  Labremorb  and  Bbach,  J  J. 

PsB  Curiam. — The  plaintiff  relies  for  her  cause  of  action  upon 
the  alleged  neglect  of  the  board  of  trustees  to  discharge  the  duty  im- 
posed upon  them  by  the  act  of  1875,  '*  to  appoint  an  adequate  police 
force,  and  to  regulate  and  direct  the  same,  for  the  protection  of  the 
bridge  and  the  travel  upon  it.'*  The  policemen  were  not  appointed 
by  the  board  of  trustees,  but  by  the  superintendent 

It  appears  that  the  superintendent  of  the  bridge  was  in  consulta- 
tion with  the  chairman  of  the  board  of  trustees,  who  was  also  the 
chairman  of  the  committee  on  permanent  organization,  and  with  Mr. 
Btranahan,  who  is  described  as  an  active  member  of  the  board ;  that 
among  other  matters  rehiting  to  the  bridge,  the  number  and  charac- 
ter of  the  policemen  to  be  employed  upon  it  was  discussed  between 
them  and  the  superintendent;  that  the  superintendent  gave  them  his 
ideas;  tliat  there  was  an  exchange  (»f  views;  but  that  their  directions 
governed,  and  he  received  orders  from  them  as  to  the  number  of 
policemen,  which  he  carried  out  by  selecting  the  policemen  and  the 
captain.  Whether  this  was  or  was  not  under  the  act  a  proper  mode 
of  discharging  the  duty  imposed  by  it  'on  the  board  of  trustees  of 
appointing  an  adequate  police  force  it  is  not  necessary  in  this  case  to 
decide,  for  there  was  nothing  in  the  case  to  show  that  this  irregular- 
ity in  the  appointment  of  the  police  force,  if  it  was  one,  was  the 
cause  of  the  injury  received  by  the  plaintiff. 
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There  wm  nothing  in  the  evidence  showing,  or  tending  to  show, 
that  the  injury  was  caused  by  the  want,  on  the  day  of  the  accident,- 
of  an  adequate  police  force  on  the  bridge,  or  from  the  inefficiency  of 
the  policemen  that  were  then  tliere.  For  three  days  previously  the 
number  of  persons  crossing  the  bridge  had  been  greater  than  on  the 
day  of  the  accident,  and  the  number  of  policemen  on  duty  on  the 
bridge  was  the  same.  So  far  as  the  cause  of  the  accident  cnu  be 
gathered  from  the  evidence  given  on  behalf  of  the  plaintiff,  it  arose 
from  the  sudden  rapid  movement  of  a  large  body  of  people  on  the 
bridge  toward  the  New  York  side.  In  the  language  of  one  of  the 
witnesses,  *^A  crowd  was  coming  so  strong  from  Brooklyn  over 
against  us  that  it  shoved  us  round  .  .  .  every  body  coming  from 
Kew  York  was  turned  round.^*  And  in  the  language  of  another, 
**They  cume  oa  me  just  like  you  do  that/*  The  plaintiff  and  those 
accompanying  her  found  a  dense  crowd  in  front  of  them,  the  pressure 
of  which  became  very  great,  and  was  maintained  until  those  in  front 
of  the  pressing  crowd  were  forced  down  the  steps,  and  were  injured 
and  were  trampled  upon,  as  described  in  the  evidence,  indicating 
that  the  cause  of  the  injury  was,  as  I  have  said,  a  rapid  movement 
resulting  in  a  great  pressure  by  a  body  of  people  movintr  in  one  direc- 
tion— a  calamity. which  may  occur  from  slight  and  unforeseen  causes 
where  a  large  number  of  people  are  collected  together,  and  which  ia 
best  exprus^ied  and  understood  by  the  word  **  panic/' 

5o  far  as  the  evidence  given  indicates  anything,  it  indicates  that 
this  was  tlie  cause  of  the  accident,  and  there  is  nothing  to  show  that 
this  arose  from  the  want  of  an  adequate  police  force,  or  that  it  could 
have  been  prevented  if  there  had  been  more  policemen  on  the  bridge. 
There  is  nothing  more  shown  in  the  case  except  that  after  the  acci- 
dent the  number  of  the  police  was  increased  from  44  to  92;  but  this 
does  not  establish  that  there  was  any  negligence  on  the  part  of  the 
board  of  trustees,  or  of  the  superintendent,  in  hwing  a  force  of  only 
44  men  for  service  on  the  bridge  up  to  the  time  when  the  accident 
occurred. 

Tiie  law,  in  its  present  application  of  the  facts,  is  very  clearly 

stated  by  Judge  McAdam  in  the  opinion  delivered  on  dismissing  the 

complaint.     Nothing,  it  appears  to  us,  can  be  added  to  what  he  has 

said,  and  the  proper  course  is  to  affirm  the  judgment  upon  the  opin- 

ons  delivered  in  the  court  below. 

Upon  a  further  appeal  the  court  of  appeals  affirmed  the  preceding 
decisions  in  the  following  opinion. 

N.  T.  Court  of  Appeals. 

Lizzie  Hannon,  plaintiff  and  appellant,  against  John  T.  Ao:^w  et 
al.,  defendants  and  respondents. 
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The  action  was  brought  by  the  plaintiff  to  recover  damages  for 
injuries  received  by  the  plaintiff  during  the  panic  which  occurred  on 
the  Brooklyn  Bridge  on  Decoration  day  of  1883.  Upon  the  trial  in 
the  city  court,  Judge  Mo  Adam  dismissed  the  complaint,  upon  the 
ground  that  there  was  no  evidence  of  negligence  on  the  part  of  the 
trustees  of  the  bridge,  and  tliat  tliey  were  not  liable,  except  for  per- 
sonal neglect.  The  opinion  filed  on  dismissing  the  complaint  was 
published  in  the  Daily  BegUter  (November  21,  1888),  and  in  the 
Albany  Law  Journal  (volume  20,  page  IS).  The  judgment  given  at 
the  trial  term  was  affirmed  at  the  general  term,  and  subsequently  by 
the  common  pleas,  general  term.  (Opinion  published  in  Daily  Rsgi^ 
ter,  June  4,  1884.)  Upon  a  further  appeal  to  the  court  of  appeals  the 
following  opinion  was  filed,  affirming  the  lower  courts  : 

Earl,  J. — It  is  not  claimed  that  the  defendants  can  be  made  liable 
in  this  action  for  anything  but  their  own  personal  negligence  or 
omission  of  duty,  and  the  only  allegation  against  them  is  that  '*  they 
were  guilty  of  personal  neglect  of  official  dnty,  in  failing  and  neglect- 
ing to  appoint  an  adequate  police  force,  and  in  failing  and  neglecting 
to  regulate  and  direct  the  same,  as  prescribed  and  commanded  by 
I  8,  chap.  8,  Laws  of  1875.*^  That  section  provides  **  that  it  shall  be 
the  duty  of  the  said  trustees  to  appoint,  and  they  are  hereby  authorized 
to  appoint,  an  adequate  police  force,  and  to  regulate  and  direct  the 
same,  for  the  protection  of  the  said  bridge,  and  of  the  travel  over 
the  same,  and  of  all  persons,  vehicles,  railroad  cars  and  animals  using 
or  passing  over  the  same  ;  and  the  policemen  appointed  shall  have 
and  possess  all  the  powers  of  policemen  of  the  cities  of  New  York  and 
Brooklyn.  The  compensation  of  the  said  policemen  shall  be  fixed  by 
the  said  trustees,  and  shall  be  a  charge  against  said  bridge,  and  paid 
by  said  trustees."  As  the  policemen  were  to  some  extent  to  be  pub- 
lic officers,  it  was  the  duty  of  the  trustees,  as  a  body,  at  some  legal 
meeting,  to  appoint  them.  The  appointment  could  be  made  in  some 
formal  manner  or  by  recognizing  them  in  some  way  as  policemen, 
after  their  selection  by  some  other  person.  The  trustees  could  not 
delegate  their  appointment  to  some  subordinate  officer  connected  with 
the  bridge,  so  that  their  existence  would  be  due  solely  to  the  action 
of  such  officer.  We  may  assume  that  the  forty- four  policemen  were 
appointed  by  Martin,  the  superintendent  of  the  bridge,  and  hence 
that  they  were  not  legally  appointed.  But  the  injury  to  the  plaintiff 
did  not  come  from  the  fact  that  they  were  not  legally  appointed. 
For  aught  that  appears,  the  police  force  was  just  as  efficient  as  it 
would  have  been  if  there  had  been  no  flaw  in  its  appointment.  The 
policemen  acted  and  performed  duty  as  regular  policemen,  and  the 
bridge  would  have  been  no  safer  for  public  travel  if  they  had  derived 
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their  existence  from  some  formal  action  of  the  board  of  trustees. 
The  trustees  are  not  responsible  to  the  plaintiff  for  any  omission  of 
duty,  unless  that  omission  waa  the  proximate  cause  of  her  injuries. 
For  the  purpose  of  this  action,  therefore,  the  forty-four  policemen 
appointed  by  Martin,  or  by  him  after  consultation  with  some  of  the 
trustees,  must  be  held  as  regular  policemen,  authorized  to  do  duty  as 
such.  The  bridge  was  open  to  the  public  on  the  24th  day  of  May, 
and  the  accident  happened  on  the  30th  day  of  May,  1888.  The  trus- 
tfees  were  without  experience  as  to  the  management  of  the  bridge  and 
the  exigencies  that  might  arise  in  its  use.  They  could  not  foresee, 
and  no  one  could  anticipate,  such  a  calamity  as  occurred.  On  one  of 
the  days  after  the  opening  of  the  bridge  183,000  persons  passed  over 
it  in  safety,  and  on  the  other  days  before  the  day  of  the  accident  a 
larger  number  than  passed  over  on  that  day,  which  was  87,000, 
crossed  without  harm.  There  was  no  evidence  that  the  policemen  oa 
duty  were  not  perfectly  competent  for  the  duties  which  devolved 
Bpon  them,  nor  that  they  were  not  properly  directed.  There  is  no 
satisfactory  evidence  that  twenty-two  were  not  a  sufficient  number  of 
policemen  to  be  in  attendance  upon  the  bridge  at  one  time.  But,  if 
the  number  was  inadequate,  there  is  nothing  in  the  case  which  made 
it  the  duty  of  the  trustees  to  know  that  it  was  inadequate,  and  charge 
them  with  negligence  in  not  having  a  greater  number  there.  With 
the  experience  they  then  had,  it  could  not  bo  said  that  they  knew  or 
might  have  known,  that  a  larger  number  was  required.  The  precise 
cause  of  the  calamity  on  that  day  does  not  appear  in  the  evidence.  It 
seems  to  have  been  due  to  some  accident  or  panic  no  human  foresight 
could  have  anticipated  or  prevented.  As  against  these  defendants 
there  was  nothing  whatever  for  submission  to  the  jury.  A  more  ex- 
tended discussion  now  is  not  needed,  as  the  opinions  in  the  courts 
below  are  ample  to  justify  the  judgment  rendered,  which  now  should 
be  affirmed. 

All  concur,  except  Dakfobth,  J.,  absent 

J.  M.  it  W.  M,  Lyddy,  for  plaintiff  and  appellant, 

A,  J,  Vanderpod  and  Bergm  <t  Dpehman^  for  defendants  and  re- 
spondents. 

Filed  October  7,  1881 
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Oenerol  Turn    Nofmber^  1888. 


JAMES  E.  HELLER  et  al.,  Plaiwtiffs  awd  Appel- 
lants, against  FREDERICK  HERBST  et  al., 
Defendants  and  Respondents. 

Where  goods  contracted  to  be  sold  are  expected  to  arriTe  by  a  Teasel 
designated,  tbe  rule  is  that  if  thej  arrire  tbej  are  sold  to  the  per- 
son contracting  to  buy.  If  thej  do  not  arrlTe  the  contract  is  at  an 
end.  Bat  where  the  persons  contracting  to  sell  knew  that  the 
goods  were  not  on  board  of  the  resflel,  the  plaintiffs  in  an  action 
of  deceit  maj  recover  whaterer  damages  they  have  suatained.  The 
reasons  stated. 

On  the  conclusion  of  the  plaintiffs'  case  the  trial 
judge  dismissed  the  complaint  npon  the  ground  tliat 
the  contract  set  out  in  the  pleadings  was  not  a  sale,  but 
an  agreement  to  sell  certain  ^^bat  guano,"  on  its  ar- 
rival at  this  port,  on  board  of  the  brig  **  Arabella ;"  that 
the  contract  was  conditional  upon  the  arrival  of  the 
guano,  and  that  it  terminated  on  the  arrival  of  the 
vessel  without  the  guano.  This  ruling  was  in  accord- 
ance with  the  law  laid  down  in  Shields  v.  Pettie  (4  N. 
Y.  122). 

The  plaintiffs  appeal. 

Lewis  Johnston^  for  appellant. 

J.  N.  Lewis^  for  respondent. 

McAdam,  J.— If  the  action  had  been  brought  on  the 
executory  agreement  to  sell,  the  rule  in  Shields  v 
Pettie  {supra),  would  have  been  applicable,  and  the 
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disposition  of  thu  case  made  by  the  trial  jadge  would 
have  been  sustained.  But  the  action  is  for  deceit,  and 
a  different  rule  applies.  The  complaint  charges  ^'  that 
the  defendants  well  knew  at  the  time  of  said  sale,  that 
the  cargo  of  said  brig  was  not  bat  guano,  but  a  value- 
less and  unmarketable  mixture  of  common  earth  and 
stones,  and  Ihat  the  same  was  sold  by  them  to  the 
plaintiffs,  with  full  knowledge,  on  the  part  of  said  de- 
fendants, of  the  fact  that  said  cargo  was  not  bat  guano, 
and  that  by  their  concealing  the  facts  as  to  its  true 
condition  from  the  plaintiffs,  and  not  otherwise,  the 
aforesaid  sale  to  the  plaintiffs  thereof  was  made  by 
said  defendants." 

According  to  this  complaint  a  fraud  was  practiced 
upon  the  plaintiffs,  in  consequence  of  which  they  al- 
leged that  they  were  damaged  to  the  amount  of  live 
hundred  dollars.  Fraud  accompanied  by  damage  fur- 
nishes a  good  cause  of  action,  and  this  rule,  under  the 
pleadings,  applies  to  this  case.  The  theory  of  the  law 
which  underlies  the  case  of  Shields  v.  Pettie  {supra\ 
and  kindred  causes,  is  that  the  goods  contracted  to  be 
sold  are  expected  to  arrive  by  the  vessel  designated. 
If  they  arrive  they  are  sold  to  the  i)erson  contracting 
to  buy.  If  they  do  not  arrive  the  contract  is  at  an  end 
(Boyd  0.  Siffkin,  2  Camp.  328).  Bat  in  the  present 
case  the  plaintiff  charges  that  the  defendants  knew 
that  the  guano  contracted  to  be  sold  was  not  on  board 
of  the  vessel  designated,  and  that  they  could  not 
therefore  have  expected  the  arrival  thereof,  because 
such  arrival,  under  the  circumstances,  was  impossible. 

In  Hawes  o.  Humble  (2  Camp.  327,  note),  it  appears 
that  this  question  came  before  the  king's  bench,  and 
that  the  judges  unanimously  agreed  that  such  a  con- 
tract was  conditional  upon  the  arrival  of  the  goods, 
but  decided  '*  that  if  there  had  been  any  fraud  on  the 
part  of  the  defendant,  the  plaintiff's  remedy  was  an 


74  CITY    COURT    BEPORTS. 

Brass  &  Copper  Co.  «.  Conner. 

action  of  deceit."  Such  is  the  nature  of  the  present 
action,  and  we  think  it  is  well  brought. 

Upon  the  trial,  the  plaintiffs  offered  to  prove  the 
fraud  charged  in  the  complaint.  The  conversations 
had  previous  to  making  the  contract  were  ruled  out 
upon  the  ground  that  they  wer^  incompetent,  and  this 
in  the  face  of  an  offer  by  the  plaintiffs  to  prove  in  con- 
nection with  them  the  averment  of  the  complaint  as  to 
the  scienter  of  the  defendants.  Treating  the  action  as 
one  for  deceit,  we  think  this  testimony  was  admissi- 
ble. Where  fraud  is  the  gravamen  of  the  action,  great 
latitude  mast  be  allowed  in  the  admission  of  testi- 
mony. 

For  the  errors  aforesaid  the  judgment  must  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Hawes,  J.,  concurs. 


(Sits   Court. 

Oeneral  Term — Felfruary,  1884. 


ANSONIA  BRASS  &  COPPER  COMPANY  against 
WILLIAM  C.  CONNER  et  al. 

Baakmptoj.— EnjRiictioii  ft*om  United  States  Court. —Effect  of 
stay  iipon  sheriff;  as  an  extension  of  the  sixty  days  allowed  to 
return  execution. — An  injunction  order  of  the  United  States 
court  staying  the  sheriff^s  proceedings,  operates  to  extend  the  time 
in  which  he  is  bound  to  make  return  of  the  execution  by  as  many 
days  as  he  was  under  stay. 

Appeal  from  a  judgment  rendered  on  a  trial  with- 
out a  jury. 
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JUarshall  P.  Staford^  for  plaintiff  and  appellant. 

Vanderpoely  Oreen  &  Cuming^  for  defendant  and 
respondent. 

MoAbam,  Ch.  J.— TJie  levy  by  the  defendant  as 
sheriff  gave  him  a  special  property  in  the  goods  of  the 
judgment  debtor  to  the  extent  of  the  execution  in  his 
hands.  Wilson  the  judgment  debtor  remained  the 
general  owner  of  the  property  until  the  sale  thereof, 
and  had  the  right  to  i*elease  the  sheriff's  special  prop- 
erty and  obtain  the  return  of  his  goods  upon  payment 
of  the  execution  debt.  Even  if  Wilson  did  not  choose 
to  exercise  this  right,  he  was  entitled  in  any  event  to 
any  surplus  arising  upon  the  sale.  These  rights  in 
Wilson  passed  to  his  assignee  in  bankruptcy,  and  the 
bankruptcy  court  in  administering  his  estate  acquired 
a  general  jurisdiction  and  control  over  the  property 
and  equitable  interests  of  the  bankrupt.  The  court 
had  the  power  not  only  to  enjoin  the  bankrupt,  but  in 
the  language  of  the  statute  '^any  other  person" 
whether  a  party  to  the  proceeding  or  otherwise,  from 
making  any  disposition  of  the  property  of  the  bank- 
rupt (C71  8.  Hev.  St.  §  6024).  The  injunction  issued 
by  that  court,  and  served  upon  the  sheriff  was  there- 
fore made  by  a  court  of  competent  jurisdiction  having 
the  power  to  issue  such  a  writ,  and  having  general 
jurisdiction  of  the  subject  matter  to  which  it  related. 
It  was  a  writ  which  the  sheriff  was  bound  to  respect. 
The  fact  that  it  was  voidable  and  liable  to  be  set  aside 
or  modified  as  to  the  sheriff  on  application,  does  not 
detract  from  its  binding  force  until  vacated  or  modi- 
fied. The  sheriff,  in  the  execution  of  civil  process,  al- 
though  acting  as  a  public  officer  is  subject  to  the  di- 
rections and  control  of  the  creditor  at  whose  instance 
the  process  issues,  and  is  therefore  to  a  limited  extent 
his  agent.    The  judgment  creditor  was  in  law  a  party 
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to  the  bankruptcy  proceedings  and  the  bankruptcy- 
court  had  obtained  jurisdiction  over  such  creditor,  and 
had  the  power  to  restrain  him  or  his  agents  from  mak- 
ing any  disposition  of  the  bankrupt's  property  until 
the  court  could  determine  the  nature  and  extent  of  the 
rights  which  such  creditor  was  seeking  to  enforce  to 
the  prejudice  of  the  other  creditors  of  the  bankrupt. 

It  is  laid  down  in  books  of  practice  that,  as  **  an  in- 
junction to  restrain  waste,  &o.,  is  usually  directed  to 
the  party,  his  servants,  workmen  and  agents,  conse- 
quently, if  his  servants,  workmen  or  agents,  having 
had  notice  of  the  injunction,  do  anything  inhibited 
by  it,  they  will  be  guilty  of  a  contempt"  (1  Barb. 
Chy.  Pr.  634 ;  Davis  v.  Mayor,  Ac,  1  Duer,  at  p. 
610).  The  sheriff  was  not  bound  to  incur  such  a  pen- 
alty. He  was,  as  an  oflBcer  of  the  law,  required  to 
respect  its  process.  He  was  certainly  not  bound 
to  treat  it  with  contumacious  defiance,  in  the  ex- 
;)ectation  that  by  some  technical  loop-hole  he  might 
escape  censure  and  punishment. 

For  as  was  said  by  the  superior  court,  in  Capet  v. 
Parker  (3  Sand/.  667),  "  We  live  undera  government 
of  law,  and  it  is  one  of  the  peculiar  felicities  of  our 
condition,  that  the  moral  sense  of  the  community  is  so 
strongly  on  the  side  of  obedience  to  law,  that  in  the 
civil  administration  of  justice  orders  and  decrees  of  the 
court  are  submitted  to  as  a  matter  of  course.  It  is 
peculiarly  the  duty  of  those  who  profess  the  law,  to 
cherish  this  feeling,  and  to  elevate  and  strengthen  the 
spirit  of  obedience  to  judicial  authority." 

The  injunction  was  in  force  for  seventeen  days,  and 
according  to  the  law  laid  down  by  the  court  of  com- 
mon pleas,  when  this  case  was  last  there,  this  delay 
forms  no  part  of  the  sixty  days  allowed  to  the  sheriff 
by  statute  to  make  his  return  to  the  execution  herein. 
It  follows  therefore  that  the  action  was  prematurely 
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brought  and  that  the  trial  justice  rightfully  dismissed 
the  complaint. 

It  is  true,  that  on  the  former  trial,  the  injunction 
order  from  the  United  States  court  was  not  introduced 
in  evidence,  but  in  its  place  the  case  contained  a  stip- 
ulation that  this  order  ^'  enjoined  and  restrained  the 
sheriff  from  all  further  proceedings  until  said  execu- 
tion until  the  further  order  of  the  court,  and  that  said 
order  was  in  full  force  and  effect  until  the  14th  day  of 
December,  1875."  This  was  the  construction  which 
the  attorneys  of  the  respective  parties  put  upon  the 
order  at  the  last  trial.  We  think  they  construed  its 
legal  effect  properly. 

The  construction  the  parties  put  upon  it  then,  we 
will  adopt  now,  not  simply  because  they  gave  it  what 
they  then  regarded  as  a  correct  interpretation,  but  be- 
cause we  think  that  interpretation  in  view  of  all  the 
facts  is  consonant  with  law,  and  that  justice  which  we 
are  called  upon  to  administer.  In  short,  the  case  which 
the  common  pleas  upon  the  last  appeal  practically  de- 
cided adversely  to  the  plaintiffs  is  the  same  case  we 
are  now  called  upon  to  review,  with  this  exception — 
that  what  the  plaintiffs  admitted  on  the  previous  trial, 
they  required  the  defendant  to  prove  upon  the  trial 
now  under  review. 

This  trivial  circumstance  cannot  change  the  legal 
status  of  the  parties.  We  have  no  other  course  to 
adopt  therefore  but  affirm  the  judgment  with  costs. 

Hyatt,  J.,  concurs. 

Affirmed  by  Common  Pleas,  Qeneral  Term. 
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Omwral  Term — Fdruary^  1894. 

LOUIS  SPATZ,  Plaintiff  and  Respondent,  etgainst 
JOHN  SCHEINER,  Defendant  and  Appellant. 

The  landlord  of  a  teneineot  boase,  occupied  by  aumerons  tenants,  is 
bound  to  keep  the  roof  in  repair,  yet  he  is  not  an  insurer  nor  is  he 
required  to  exercise  any  other  than  ordinary  care  in  his  manage- 
ment of  the  property,  and  in  the  absence  of  negligence,  is  not  lia- 
ble for  damage  done  to  a  tenant^s  goods  by  a  rain -storm,  until 
after  knowledge  or  notice  of  the  defect  complained  of. 

The  plaintiff  and  his  two  assignors  occapied  differ* 
ent  apartments  in  the  tenement  house  known  as  No. 
77  First  avenue,  in  the  city  of  New  York.  They  were 
monthly  tenants,  and  the  defendant  was  their  landlord 
and  the  owner  of  the  property.  On  the  23d  day  of 
September,  1882,  a  heavy  storm  occurred,  and  rain  per- 
colated through  certain  crevices  in  the  roof  and  ran 
into  the  apartments  occupied  by  the  plaintiff  and  his 
two  assignors,  and  injured  certain  property  belonging 
to  them,  for  which  injury  the  jury  awarded  the  plaint- 
iff $450.  From  the  judgment  entered  upon  this  verdict 
the  defendant  appeals. 

M.  O.  Oross^  for  appellant. 

Charles  Steckler^  for  respondent. 

McAdam,  Ch.  J. — There  was  no  covenant  by  the 
lannlord  to  repair,  and  he  is  liable,  if  at  all,  on  the 
sole  ground  of  negligence.  While  it  is  true  that  the 
landlord  of  a  tenement  honse  occupied  by  numetons 
tenants  is  bound  to  keep  the  roof  in  repair ;  yet,  he  is 
not  an  insurer,  nor  is  he  required  to  anticipate  a  leak 
nor  exercise  any  other  than  ordinary  care  in  his  man- 
agement of  the  property.  To  charge  him  as  landlord, 
it  was  necessary  to  show  that  he  neglected,  after  hav- 
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ing  knowledge  or  notice  of  the  defective  condition,  to 
repair  the  roof  with  promptitude,  or,  if  he  had  no  such 
notice  or  knowledge,  that  he  had  omitted  to  nse  such 
reasonable  means  and  precautions  for  ascertaining  its 
condition  and  making  requisite  repairs  as  his  relation 
to  it,  and  his  duty  to  the  several  tenants  demanded  at 
his  hands  (Henkel  v.  Hurr,  Daily  Reg.  November  28, 
1883).  The  evidence  fails  to  show  any  such  neglect  as 
amounts  to  negligence. 

The  plaintiff  occupied  the  fifth  floor  of  the  tene- 
ment, and  had  resided  there  for  about  one  year  prior 
to  the  leakage  of  which  he  complains,  and  this  was 
the  first  injury  of  the  kind  he  had  suffered.  The  only 
evidence  of  notice  to  the  landlord  of  the  defects  in  the 
roof  was  given  by  the  witness  Liederback  (one  of  the 
assignors),  who  testified  that  ''about  a  month  before 
the  accident  occurred,"  he  spoke  to  the  defendant  in 
reference  to  the  roof,  and  that  the  defendant  said  ''  all 
right,  I  will  attend  to  it."  Francis  Scheffe,  a  tinsmith, 
testified  that  be  remembered  the  storm  of  September 
23d,  1882,  and  that  about  fourteen  days  previous 
thereto,  he  repaired  the  roof  and  made  everything 
tight.  His  evidence,  which  is  uncontradicted,  is  con- 
sistent with  that  given  by  Liederback,  and  proves  that 
the  notice  given  by  him  met  with  the  necessary  atten- 
tion on  the  part  of  the  landlord.  The  defendant  denies 
that  he  had  knowledge  or  notice  of  any  defects  in  the 
roof  until  the  storm  came  which  caused  the  damage. 
This  in  substance  is  about  all  the  proof  there  is  in  the 
case  upon  the  question  of  negligence,  and  it  fails  to 
show  that  the  defendant  omitted  to  do  any  act  which 
an  ordinary  prudent  man  would  have  done  under  the 
circumstances. 

The  fact  that  a  leak  occurred  does  not  of  itself 
prove  negligence,  nor  does  the  mere  fact  of  damage 
give  the  tenant  a  right  of  action.  The  landlord's  lia- 
bility rests  wholly  upon  actual  negligence  in  which 
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the  duty  or  obligation  of  the  landlord  is  only  an  ele- 
ment, a  most  important  one,  it  is  true,  but  by  no 
means  exclusive  or  controlling  (Henkel  v.  Hurr,  supra). 
The  character  of  the  weather  on  the  day  of  the  injury 
and  for  the  four  preceding  days  was  given  by  the  wit- 
ness Merrill,  who  has  charge  of  the  Signal  Service 
Bureau  in  this  city.  He  testifies  from  the  official 
records  of  that  department  as  follows:  ''On  the  19th 
of  September,  1882,  the  weather  was  very  sultry  and 
moist ;  on  the  30th,  a  thunder-storm,  between  0  and 
10:35  P.  M.,  69-100  inch  of  rain  :  upon  the  21st,  light 
rain  began  before  sunrise,  7&-10()  inch  ;  it  was  quite 
heavy  at  intervals;  upon  the  22d,  light  ra'n  before 
sunrise  ;  it  began  again  at  7:20  A.  M.,  and  ended  at  1 :05 
p.  M.— total  rain-fall  1  69-100  inches.  Upon  the  23d 
the  rain  began  before  sunrise  and  continued  all  day  ; 
was  remarkably  heavy  fall,  6  17-100  inches  of  rain, 
the  heaviest  daily  fall  recorded  since  the  establish- 
ment of  the  station  in  1870.  It  ceased  before  sunrise 
the  next  morning.  It  was  at  its  heaviest  from  about 
1  o'clock  of  that  day  until  8  o'clock  that  night." 

The  proofs  show  that  it  was  during  the  heaviest 
portion  of  this  unprecedented  storm  that  the  rain  per- 
colated through  and  did  the  damage  complained  of. 
The  roof  had  served  as  a  complete  protection  up  to 
this  time. 

The  case  presented,  viewed  in  the  light  of  this  tes- 
timony, demonstrates  that  the  unusual  fall  of  rain  was 
such  as  no  ordinary  foresight  or  prudence  could  either 
foretell  or  guard  against.  It  is  difficult  to  infer  and 
impute  negligence  to  the  defendant  under  such  cir- 
cumstances. 

It  follows,  therefore,  that  the  judgment  appealed 
from  must  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Hall,  J.,  concurs. 
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€itg  (Eourt. 

General  Term — February,  1884. 

MAX    DOCTOR   bt   al.    against   ISAAC    GUOGEN- 

HEIM. 

Uabilitj  of  siockliolders  of  mannfactnriiig  oorporatioD ;  effect  of 
judgment  against  corporation;  pleading,  numbering  separate 
oanses  of  action,  to. 

Appeal  from  an  order  made  at  special  term  deny- 
ing a  motion  to  strike  from  the  complaint  matter  said 
to  be  irrelevant  and  redundant. 

u4.  J.  Dittenhqfer^  for  appellant. 

Charles  A.  Hess,  for  respondent 

McAdaic,  Ch.  J. — ^The  plaintiffs  had  a  claim  against 
the  EconoiUY  Packing  Company  for  $153.70,  upon 
which  they  recoTered  a  judgment  in  this  court  on  the 
9th  day  of  March,  1882,  for  $196.65  damages  and  costs. 
An  appeal  was  taken  to  the  general  term,  and  on  the 
17th  day  of  November,  1882,  the  costs  on  appeal  were 
taxed  and  judgment  entered  against  the  said  company 
for  $89.28,  the  amount  theroi 

The  Economy  Packing  Company  was  organized 
under  the  act,  entitled  "  An  act  to  authorize  the  for- 
mation of  corporations  for  manufacturing,  mining, 
mechanical  and  chemical  purposes,"  passed  February 
17,  1848,  and  the  acts  amendatory  thereof,  and  sup- 
plemental thereto.  The  defendant  was  one  of  the  cor- 
porators of  the  company.  Its  capital  stock  was  to  be 
$25,000,  divided  into  five  hundred  shares  of  the  par 
value  of  $50  each.  The  defendant  subscribed  for  one 
hundred  and  seventy-five  shares,  and  agreed  to  pay 

Voii.  n. 
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therefor  $8,750,  and  thereupon  became  a  stockholder 
in  such  company.  He  never  paid  the  agreed  $8,750, 
and  under  section  38  of  the  act  before  referred  to  (2 
jS.  8.  6  ed.  504)  *'  became  individually  liable  to  the 
creditors  of  the  company,  to  an  amount  equal  to  the 
stock  held  by  him  for  all  debts  and  contracts  made  by 
the  company." 

The  plaintiffs  claim  that  these  judgments  repre- 
sented a  debt  and  contract  made  by  the  company,  a 
judgment  being  tor  certain  purposes  regarded  as  a 
debt  (Lewis  v.  Ryder,  13  Abb.  Pr,  1). 

The  application  which  the  defendant  made  at  the 
special  term  was  to  strike  out  as  irrelevant  and  re- 
dundant the  allegations  of  the  complaint  relating  to 
the  appeal  to  the  general  term,  and  the  judgment  for 
costs  recovered  thereat,  or  if  such  relief  was  not 
granted,  to  compel  the  plaintiffs  to  separate  the  causes 
of  action.     Both  motions  were  denied. 

We  will  consider  these  two  branches  separately. 
(1.)  The  allegations  as  to  the  judgment  for  costs  were 
not  irrelevant  or  redundant.  The  court  of  appeals,  in 
Stephens  v.  Fox  (.3  N.  Y,  313),  held  that  in  an  action 
like  the  present,  in  which  the  statute  makes  each 
stockholder  liable  for  the  debts  of  the  corporation  to  an 
amount  equal  to  the  sum  unpaid  on  his  stock,  the  rec- 
ord of  a  judgment  is  competent  evidence  of  the  plaint- 
iff's status  as  a  creditor  and  of  the  amount  due  him. 
That  the  effect  of  such  provision  was,  not  to  impose 
any  penalty  or  original  liability  upon  the  stockholder, 
but  simply  to  confer  upon  the  creditor  of  the  corpora- 
tion a  right  to  pursue,  for  the  satisfaction  of  his 
«laim,  the  indebtedness  of  the  stockholder  to  the  cor- 
poration for  his  unpaid  subscription.  That  the  credi- 
tor claims  through  the  corporation,  and  if  he  shows 
that  he  is  a  creditor  by  evidence  binding  and  conclu- 
sive against  it,  the  evidence  is  competent  against  the 
stockholder.    The  cases  of  Miller  v.  White   (60  N.   Z 
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137)  and  McMahon  v.  Macy  (51  N,  Y.  155)  depended 
npon  different  principles,  and  the  court  in  Stephens 
V.  Fox  (supra),  in  distinguishing  them,  said,  "In 
those  cases  the  defendant  was  not  pursued  as  a  debtor 
to  the  corporation,  or  for  any  pre-existing  liability  of 
his  own,  but  upon  an  original  liability  created  by  the 
statute,  and  it  was  not  in  the  power  of  the  corporation 
to  admit  away  his  case,  or  suffer  a  recovery  which 
should  be  binding  upon  him  and  create,  as  against 
him,  a  liability  to  which  he  was  not  previously  sub- 
ject." (2.)  The  Code  (483)  provides  that  "where  the 
complaint  sets  forth  two  or  more  separate  causes  of 
action,  the  statement  of  facts  constituting  each,  must 
be  separate  and  numbered/'  The  test  which  ought 
to  determine  whether  the  complaint  states  two  inde- 
pendent causes  of  action  is  to  inquire  whether  sejparate 
actions  could  have  been  maintained  therefor. 

We  think  that  but  one  cause  of  action  existed  in 
favor  of  the  creditor,  against  the  defaulting  stock- 
holder. The  ground  of  his  liability  was  the  failure  to 
pay  the  amount  of  his  subscription  to  the  corporation, 
and  as  a  result  of  this  neglect  he  became  liable  to  the 
creditor  in  the  present  instance  for  the  amount  of  his 
demand  against  the  corporation,  and  this  was  the  ag- 
gregate amount  of  both  judgments,  particularly  in 
view  of  the  fact  that  the  last  judgment  was  but  an 
incident  of  the  one  first  recovered,  and  depended  upon 
it  for  validity.  The  first  was  the  foundation  for  the 
second.  The  defendant's  liability  was  not  necessarily 
to  the  amount  of  the  creditor's  demand,  but  to  the 
extent  of  his  unpaid  subscription,  which  in  the  present 
instance  exceeds  the  amount  of  both  judgments.  To 
have  brought  separate  actions  under  such  circumstan- 
ces would  have  amounted  practically  to  a  splitting  of 
the  cause  of  action,  a  course  neither  favored  nor  al- 
lowed. 

We  think  the   motions  made  below  were  properly 
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denied,  and  that  the   order  appealed    from    must    be 
affirmed,  with  costs. 

Hyatt  and  Hall,  JJ.,  concur. 


€it2  Court. 

QpnercU  Term'^Februcny,  1884. 

SAMUEL  J.  AUSTIN  et  al.,  Plaintifps  and  Re- 
spondents, against  DANIEL  R  LTDDT,  Im- 
pleaded, Ac,  Defendant  and  Appellant. 

When  a  lease  or  an  assignment  thereof  is  under  seal,  no  one  not  a 
party  can  sue  or  be  sued  upon  it,  nor  can  a  recovery  against  the 
occupant  be  sustained  while  such  lease  or  assignment  is  outstand- 
ing in  the  name  of  another. 

Appeal  from  a  judgment  entered  in  favor  of  the 
plaintiflfs  upon  the  verdict  of  a  jury. 

James  M.  Lyddy,  for  appellant. 
Walter  Large,  for  respondent. 

McAdam,  Ch.  J. — The  amount  of  the  first  cause  of 
action  has  (according  to  the  admissions  of  the  parties 
made  upon  the  argument)  been  paid,  with  costs  below, 
and  the  judgment  appealed  from  is  to  be  reviewed  as 
to  the  demand  for  $180,  which  constitutes  the  second 
cause  of  action  stated  in  the  complaint,  and  in  consid- 
ering the  propriety  of  the  verdict,  we  will  direct  our 
attention  to  that  count  of  the  complaint  as  the  sole 
question  presented  upon  this  appeal 

The  action  is  brought  to  recover  the  aforesaid  $180 
for  the   "occupation"   of  the  fourth  loft  of  premises 
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No.  155  Fulton  street,  in  the  city  of  New  York,  "  hired 
1^7  the  defendants  from  the  plaintiffs"  at  the  rate  of 
$30  per  month,  payable  monthly.  The  occupation 
under  said  hiring  is  alleged  to  have  continued  "  from 
September  1.  1880,  to  the  first  day  of  May,  1881." 
The  evidence  shows  that  the  occupation  commenced 
August  20,  1880,  and  continued  up  till  January  ], 
1881.  The  rent  for  this  period  at  $30  per  month 
amounts  to  $130,  on  which  there  was  paid  $60,  leaving 
;at  most  but  $70  due,  yet  the  jury  rendered  a  verdict 
a.ccording  to  the  literal  provisions  of  the  lease  (which 
will  presently  be  referred  to),  until  it  expired  by  lapse 
of  time  on  the  1st  of  May,  1881,  so  that  after  all,  the 
real  question  involved  upon  this  appeal,  is  whether  the 
defendants  are  liable  on  the  covenants  of  said  lease. 

The  lease  is  in  writing,  was  made  by  the  plaintiffs 
under  seal.  The  lessees  named  therein,  Washburne 
-&  Thean,  transferred  it  by  written  assignment  under 
seal  to  one  Thomas  Lyddy,  who  agreed  to  save 
the  assignors  harmless  from  the  covenants  of  said 
lease. 

The  assignment  bears  date  August  19,  1880,  and  it 
was  under  this  assignment  that  the  defendants  by  the 
consent  of  said  Thomas  Lyddy,  entered  into  posses- 
sion. The  plaintiffs  thereupon  executed  immediately 
underneath  the  assignment  an  instrument  in  these 
words  : 

**  We   hereby  consent  to  the   above   assignment,  re- 
leasing the  assignors  from  their  obligations. 
"  New  York,  August  20,  1880. 

**  Austin  &  Magill. 

"  Per  John  Magill." 

This  instrument  not  only  recognLzed  the  assignmeni: 
to  Thomas  Lyddy,  but  it  discharged  his  assignors.  In 
other  words,  it  amounted  to  a  novation,  by  means  of 
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which  Thomas  Lyddy  became  in  legal  effect  the   ten- 
ant, in  the  place  and  stead  of  his  assignors. 

The  consent,  it  is  trae,  was  not  under  seal,  but  it 
was  subjoined  to  an  assignment  which  was  under  seal^ 
and  the  lease  it  transferred  was  also  a  sealed  instru  • 
ment.  The  papers  were,  therefore,  for  all  practical 
purposes,  sealed  instruments,  and  Thomas  Lyddy,  the 
person  therein,  became  for  all  legal  purposes  the  sole 
person  responsible  for  the  rent  claimed.  No  subse- 
quent transfer  to  the  defendants  was  proved,  and  ther» 
is  not  sufficient  evidence  from  which  such  a  transfer 
may  be  implied.  The  complaint  does  not  seek  to 
charge  the  defendants  as  assignees  of  the  term,  nor 
was  the  question  of  such  an  assignment  to  the  defend* 
ants  submitted  to  the  jury. 

The  trial  judge  submitted  the  case  to  the  jury 
upon  another  theory,  which  is  expressed  in  his  own 
language  as  follows :  "  If  you  find  from  the  evidence 
that  the  assignment  was  merely  nominally  to  him 
(Thomas  Lyddy),  that  he  was  not  to  take  authority 
under  it — that  it  was  not  intended  to  be  an  assignment 
to  him,  but  an  assignment  to  the  defendants — ^you  must 
find  for  the  plaintiffs  for  the  rent  of  the  premises 
$180."  There  was  no  evidence  tending  to  show  that 
Washburne  &  Thean  ever  intended  to  transfer  the  re- 
lease to  any  person  other  than  Thomas  Lyddy,  or  that 
any  fraud  was  practiced  upon  them  or  upon  the  plaint- 
iffs in  procuring  the  execution  of  the  transfer  papers^ 
The  testimony  of  James  M.  Lyddy  proves  that  the 
assignee  was  a  responsible  person,  and  that  the  assignee 
designated,  was,  in  fact,  the  individual  who  took  pos- 
session under  the  lease,  and  that  such  possession  con- 
tinued during  the  time  the  defendants  are  charged 
with  having  occupied  the  premises. 

Upon  the  evidence,  we  think  that  the  plaintiffs  made 
out  no  cause  of  action  against  the  defendants ;  that 
they  were  not  chargeable  as  assignees  of  the  term  ;  and 
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that  the  instrnments  being  under  seal  the  name  of 
Thomas  Lyddj  cannot  be  expunged  from  the  transfer 
and  the  names  of  the  defendants  substituted  in  his 
place  (see  Dean  v.  Boesler,  1  HIM,  420 ;  Briggs  v.  Part- 
ridge, U  N.  Y.  357 ;  Kiersted  v.  Orange  &  A.  B.  B. 
Co.,  69  lb.  343 ;  Schaefer  v.  Henkel,  75  lb,  378  ;  57 
How,  Pr.  57  ;  7  Abb.  N.  S.  1). 

The  rule,  as  we  understand  it,  is  that  when  a  deed 
is  inter  partes — that  is,  expressed  to  be  between  cer- 
tain named  parties — ^no  one  who  is  not  a  party  can  sue 
or  be  sued  upon  it,  although  the  contract  appear 
otherwise  to  have  been  made  for  his  benefit  (Nevins  v, 
Gardner,  1  City  Court  B,  407). 

For  these  reasons  the  judgment  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellants 
to  abide  the  event. 


Hyatt,  J.,  concurs. 


dits   (Kourt. 

General  7crm— Apn7,  1884. 

CHABLES    KBUSE,    Plaintiff    and    Appellant, 

against  WILLIAM  W.   DUSENBUBT,  et  al.. 

Defendants  and  Eespondents. 

If  a  mannfactTiiing  oorporaiion  created  under  the  laws  of  New  Jersey 
has  no  office  or  place  of  business  in  that  State,  and  opens  an  office 
and  transacts  business  in  the  citj  of  New  York,  the  incorporators 
are  personally  liable  for  all  debts  contracted  in  the  corporate  name. 
The  charter  in  such  a  case  does  not  fit  the  company,  and  the  incor- 
porators by  going  outside  of  it  cannot  screen  themselves  from  per- 
sonal responsibility. 
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Appeal  from   a  judgment  entered  upon  the  dismis- 
sal of  the  plaintifiTs  compljjiii 

A,  Walker  Otis,' tor  appellant. 

Ira  D.  Warren,  for  respondents. 

^  MoAdam,  Ch.  J. — ^The  work  performed  by  the 
plaintiff  was  done  for  **  The  Grant  New  Process  Coffee 
Company."  Whether  this  title  represents  a  corpo- 
ration, a  legal  entity,  so  that  its  acts  are  to  be  con- 
sidered those  of  the  corporate  body,  and  not  of  the 
members  composing  it,  or  whether,  in  contemplation 
of  law,  the  title  is  to  be  regarded  as  the  name  under 
which  the  defendants  as  individuals  (partners  or  other- 
wise jointly  interested)  did  business,  is  the  question 
presented  for  determination  by  this  appeal.  The  com- 
plaint charges  that  the  defendants  are  partners,  and 
they  are  not  liable  in  the  present  form  of  action,  un- 
less as  to  creditors  they  have  been  doing  business  un- 
der circumstances  which  in  law  make  them  jointly 
liable  for  the  plaintiff's  demand.  The  evidence  shows 
that  at  the  time  the  plaintiffs  debt  was  contracted  the 
place  of  business  of  *'  The  Qrant  New  Process  Co.," 
was  at  266  Broadway,  New  York  city.  That  the  per- 
sons doing  business  there  were  the  three  defendants 
herein.  The  answer  denies  the  copartnership  charged, 
and  alleges  that  the  Grant  New  Process  Coffee  Co., 
was,  at  the  times  alleged  in  the  complaint,  a  corpo- 
ration duly  organized  under  and  by  virtue  of  an  act  of 
the  legislature  of  New  Jersey,  passed  April  7,  1875, 
and  March  8,  1877.  Upon  the  trial,  the  certificate  of 
incorporation  of  the  company  was  offered  in  evidence 
by  the  plaintiff.  From  this  certificate  it  appears 
"  that  the  city  of  Plainfield,  in  the  county  of  Union, 
and  State  of  New  Jersey,  is  the  place  where  the  busi- 
ness of  the  company  is  to  be   conducted."    The  amen- 
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'ded  certificate  recites  the  same  fact,  with  this  addition, 
to  wit :  ''  And  the  place  tf^  of  this  State  (New  Jer- 
sey) where  the  same  is  to  "hfi  conducted  is  the  city  of 
New  York,  in  the  State  of  New  York."  It  also  recites 
that  '*  the  portion  of  the  business  of  said  company 
which  is  to  be  carried  on  out  of  this  State  (New  Jer^ 
sey)  is  the  selling  of  the  manufactured  products  of  tl\e 
said  company,  and  the  granting  and  selling  of  licenses, 
rights  and  privileges  under  the  patents  owned  by  the 
said  company/'  This  provision  was  inserted  to  answer 
the  requirements  of  section  16  of  the  act  of  New  Jer- 
sey, passed  April  7,  18/5,  which  provides  that  **  any 
company,  organized  as  aforesaid,  may  carry  on  a  part 
of  its  business  out  of  this  State,  and  have  one  or  more 
offices  {^nd  places  of  business  out  of  this  State  .  .  .  . 
Provided  that  the  certificate  of  the  brganization  of 
such  company  shall  state  what  portion  of  its  bi^iness 
is  to  be  carried  on  out  of  this  State,'*  &c.  The  claim 
in  suit  is  for  coffee  urns  manufactured  by  the  plaint- 
iff's assignors  and  delivered  at  266  Broadway  afore- 
said. These  urns  were  not  the  manufactured  products 
of  the  Grant  New  Process  Coffee  Co.,  and  the  making 
of  such  purchases  and  the  creation  of  obligations 
therefor  by  said  company  are  apparently  not  within 
the  purposes  for  which  that  company  was,  by  the  laws 
of  the  State  of  New  Jersey  and  the  charter  granted 
thereunder,  permitted  to  transact  business  within  this 
State.  Upoii  the  trial  the  plaintiff  offered  to  prove 
that  the  Grant  New  Process  Co.,  never  did  business  in 
New  Jersey.  This  evidence  was  objected  to  by  the 
defendants  and  excluded,  under  the  plaintiffs  excep- 
tion. The  plaintiff  then  offered  to  prove  that  the  com- 
pany never  did  business  in  Plainfield.  This  evidence 
was  also  objected  to  by  the  defendants,  and  was  also 
excluded,  under  like  exception. 

The  plaintiff  next  offered  to  show  that  the  company 
had  no  valid  existence  in  this  State  and  had  no  power 
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to  engage  in  the  transaction  testified  to.  This  eTidenoe 
was  also  objected  to  by  the  defendants  and  was  like- 
wise excluded,  under  exception.  The  court  thereupon 
said  to  the  plaintiff's  attorney :  "  As  yon  have  yourself 
offered  in  evidence  the  certificates  of  incorporation  of 
that  company,  you  cannot  now  question  its  corporate 
existence  or  authority  to  make  contracts ;  you  are  es- 
topped by  haying  offered  in  evidence  the  certificates 
of  incorporation."  The  plaintiff  thereupon  excepted 
to  this  ruling.  These  rulings  (particularly  the  last), 
were  broad  enough  to  preclude  further  offers  of  proofs, 
and  are  all  of  them  erroneous.  Offering  the  certifi- 
cates in  evidence  did  not  estop  the  plaintiff  from 
proving  that  the  company  had  failed  to  take  the  sub- 
sequent steps  necessary  to  the  consummation  of  its 
corporate  existence,  and  this  is  practically  what  the 
plaintiff  was  endeavoring  to  show.  If  the  Grant  New 
Process  Company  had  no  office  or  place  of  business  in 
Plaiufield,  and  never  did  business  in  New  Jersey, 
these  facts,  in  view  of  its  charter,  which  designates 
"  Plainfield,  New  Jersey,"  as  the  principal  place 
where  its  business  was  to  be  conducted,  make  it  ap- 
parent that  it  was  not  an  existing  corporation  within 
the  meaning  of  the  statute  of  New  Jersey  under  which 
it  purports  to  have  been  incorporated.  A  corporation 
cannot  become  a  tramp.  It  must  have  a  domicil — ^not 
in  theory  but  in  fact — within  the  sovereignty  that  cre- 
ated it.  If  the  corporation  never  did  business  in  New 
Jersey,  and  has  no  office  there,  it  would  be  difficult,  if' 
not  impossible,  for  a  creditor  to  obtain  service  on  the 
corporation  in  the  State  where  it  claims  to  have  been 
incorporated,  much  less  obtain  from  the  courts  of  that 
State  any  process  which  couid  reach  assets  or  effects 
of  the  corporation  to  satisfy  any  judgment  which 
might  be  recovered.  If  the  tax  assessors  of  New  York 
sought  to  assess  the  company,  they  might  hold  with 
apparent  truthfulness  that  it  was  a  New  Jersey  cor- 
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poration,  while  the  tax  officers  of  New  3e;t^%y  (if  the 
facts  offered  to  be  proved  are  true)  could  find  no  rep- 
resentative or  office  of  such  company  within  that  State. 
These  illustrations  prove  that  such  a  scheme  might 
operate  as  a  fraud  upon  the  law,  which  courts  cannot 
permit  A  corporation,  in  the  nature  of  things,  must 
have  some  fixed  office  or  place  of  business  in  the  State 
where  it  was  incorporated,  so  that  creditors  may  know 
where  to  find  it,  that  they  may  present,  and,  if  neces- 
sary, prosecute  their  just  demands.  The  statute  con- 
templates that  such  place  of  business  shall  exist  not 
only  in  name  but  in  fact,  for  if  the  corporation  has  no 
place  of  business  in  the  State  where  it  was  incorporated, 
it  does  not  fit  the  charter,  and  it  cannot  have  branch 
offices  elsewhere.  Like  a  live  tree,  it  cannot  consist  of 
branches  only,  but  must  take  root  in  its  native  soil 
before  it  can  extend  its  branches  into  other  States.  A 
corporation  created  under  the  laws  of  one  State  cannot 
migrate  to  another  and  carry  with  it  its  principal 
office,  chartered  privileges  and  immunities,  so  as  to 
locate  thereunder  and  exercise  its  corporate  functions 
in  any  State  its  incorporators  see  fit  to  designate  {Anr 
geU  dk  Ames  on  Corporations^  10th  ed.  §  104).  State 
comity  cannot  recognize  such  a  claim  as  the  one 
suggested,  and  yet  all  this  can  legally  be  done  if  the 
rulings  made  by  the  trial  judge  are  correct  If  the 
defendants  had  been  sued  in  New  Jersey,  and  the  evi- 
dence rejected  here  had  been  received  there,  the 
alleged  charter  would  have  afforded  the  defendants  no 
protection.  Two  cases  in  the  New  Jersey  courts  are 
in  point : 

In  Hill  V,  Beach  (1  Beasley,  31),  a  bill  was  filed  for 
a  partnership  accounting ;  it  was  claimed  that  the  par- 
ties in  interest  were  a  corporation.  It  appeared  that 
they  came  to  New  York  and  organized,  under  the  act 
of  1848,  by  the  name  of  "  The  Belleville  Quarry."  All 
their    proceedings  were    regular    on    their    face.     The 
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court  said  it  could  not  be  recognized  as  a  legal  corpo- 
ration in  New  Jersey,  for,  says  the  chancellor :  "  If  it 
can  be,  what  need  is  there  of  any  general  or  special 
law  in  our  State  ?  Individuals  desirous  of  carrying  on 
any  manufacturing  business  may  go  into  the  city  of 
New  York,  organize  under  the  laws  of  that  State,  erect 
all  their  manufacturing  establishments  here,  and  un- 
der their  assumed  name  transact  their  business,  not 
only  free  from  all  personal  responsibility,  but  under 
cover  of  a  corporation  not  amenable  to  our  laws." 
The  court  held  that  it  was  apparent  that  the  organiza- 
tion in  New  York  was  a  fraud  upon  the  lawc  of  that 
State ;  that  ''  although  their  object  in  taking  the  name 
they  did  was  to  avoid  personal  responsibility,  the  law 
will  not  allow  them  so  to  escape.  They  must  be 
deemed  partners  even  as  among  themselves,"  and  an 
accounting  between  them  was  directed. 

In  Wonderly  v.  Booth  (7  Froom  N.  J.  250),  it  ap- 
peared that  the  legislature  chartered  a  fire  insurance 
company  to  be  located  in  Trenton.  The  parties  organ- 
ized  and  did  business  in  Jersey  City.  The  court 
said  **  to  attempt  to  establish  it  in  Jersey  City  was  a 
palpable  and  entire  perversion  of  the  object  of  the  act, 
and  must  be  held  to  be  void.  It  gave  no  corporate 
color  to  the  company  that  the  courts  should  recognize 
for  the  protection  of  those  who  lent  themselves  know- 
ingly to  the  scheme.  It  was  a  fraud  upon  the  act 
The  doctrine  that  the  organization  cannot  be  inquired 
into  collaterally  has  no  application,  because  the  char- 
ter does  not  fit  the  company  and  was  not  intended  for 
it.  The  organization  is  entirely  outside  the  act  and 
has  no  existence  as  a  corporation,  real  or  de  facto. 
The  extent  to  which  a  corporate  body  under  such  a 
charter  may  contract  in  other  places  than  where  lo- 
cated is  not  in  the  case  with  its  present  aspect.  That 
is  a  question  of  power  merely,  while  the  question  be- 
fore us  is  one  of  corporate  existence."     The  action  was 
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against  the  persons  who  organized  the  company,  as 
partners,  upon  a  policy  issued  in  form  by  the  com- 
pany. The  court  held  the  defendants  liable  as  part- 
ners. 

The  principles  decided  by  these  authorities  apply 
to  the  present  case,  and  if,  as  the  plaintiff  claims,  the 
Grant  New  Process  Co.  never  did  business  in  New 
Jersey  and  had  no  office  or  place  of  business  at  Plain- 
field,  it  was  a  fraud  upon  the  laws  of  New  Jersey  and 
cannot  screen  the  defendants  as  it  organizers  from 
personal  responsibility  as  partners  for  contracts  made 
in  New  York  under  the  assumed  name.  These  con- 
clusions are  just  as  well  as  legal.  If  there  was  no  valid 
corporation  according  to  the  laws  of  New  Jersey,  the 
defendants  are  partners,  because  the  name  which  they 
assumed  represents  them  and  no  other  legal  entity. 

The  term  partnership  has  been  variously  defined, 
but  the  relation  is  generally  determined  by  a  mutual 
participation  in  the  profit  and  loss  of  some  trade  or 
business  carried  on  by  individuals  in  their  names  or 
under  an  assumed  name  for  their  benefit. 

li  the  charter  of  the  Grant  New  Process  Coffee  Co., 
does  not  fit  the  business  carried  on  by  the  defendants 
under  that  title,  and  this  is  practically  what  the  plaint- 
iff offered  to  prove,  then  the  partnership  relation  just 
described  becomes  applicable  with  its  concomitant  lia- 
bilities. Upon  a  new  trial  the  defendants  may  be  able 
to  vindicate  the  official  integrity  of  their  corporation, 
may  prove  that  it  has  taken  root  in  its  native  State, 
and  that  the  corporate  body  has  an  actual  existence 
there,  and  may  be  able  to  show  that  the  obligation 
contracted  in  the  corporate  name  was  within  the 
powers  of  the  corporation,  so  as  to  exempt  its  incorpo- 
rators and  agents  from  personal  responsibility.  But 
upon  the  present  record  the  judgment  rendered  can- 
not be  sustained. 

For  these  reasons  the  judgment  appealed  from  must 
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be  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Hyatt  and  Bbowne,  JJ.,  concur. 


Neto  Dork  (Eommon  |)lta0. 

Oeneral  Term — Mat/,  1884 

JULIA     H.    CHADWICK     against     CORTDON    A. 

WOODWARD. 

Landlord  and  Tenant,  Corenant  to  Repair.— Ordinarily,  when  the 
landlord  violates  his  covenant  to  repair,  the  tenant  may  make 
the  repairs  and  charge  the  landlord  with  the  cost,  or  he  may 
recover  for  the  loss  of  the  nse  of  that  part  of  the  premises  whicb 
the  failure  to  repair  has  prevented  him  from  enjoying.  In  order 
to  recover  consequential  damages,  it  must  appear  that  they  were 
foreseen  at  the  time  of  the  contract.  Damages  are  remote  when 
they  do  not  immediately  and  necessarily  flow  from  the  breach  com- 
pl  ained  of.  Bad  sewerage  as  affecting  the  legal  righ  ts  of  t  he  parties, 
considered. 

Appeal  from  an  order  of  the  general  term  of  the 
city  court,  affirming  a  judgment  upon  a  trial  had  be- 
fore Mr.  Justice  MgAbam  and  a  jury. 

Whitehead  &  Stuart^  for  appellant. 

Foster  dc  Thomson^  for  respondent. 

Van  Hoesen,  J. — ^The  only  part  of  the  answer  that 
requires  notice  is  the  counter-claim.  That  claims 
damages  for  a  breach  by  the  plaintiff  (the  landlord)  of 
her  covenant  to  repair.  The  damages  alleged  are  that 
the  defendant  and  his  family  were  made  ill  by  bad 
sewerage,  and   that  the  defendant  suffered  by  loss  of 
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business,  in  expense  and  by  ill-health,  to  the  amount 
of  two  thousand  dollars.  Upon  the  trial,  the  defend- 
ant offered  to  prove  these  damages,  and  also  that  he 
was  obliged  to  leave  the  house  and  go  into  the  country 
for  the  benefit  of  his  health.  The  fact  that  he  was 
obliged  to  leave  the  house  and  go  to  the  country  was 
not  alleged,  and  therefore  there  was  no  error  in  refus- 
ing to  allow  the  defendant  to  prove  it.  The  sole  ques- 
tion is,  whether  the  damages  alleged  are  not  too  remote. 
The  counter-claim  was,  as  I  have  said,  to  recover  dam- 
ages for  the  breach  of  the  covenant  to  repair;  and  no 
charge  of  fraud  is  to  be  found  in  the  pleadings.  Dam- 
ages are  said  to  be  remote,  '^  when,  though  arising  out 
of  the  cause  of  action,  they  do  not  so  immediately 
and  necessarily  flow  from  it,  as  that  the  offending  par- 
ty can  be  made  responsible  for  them "  {Mayne  on 
Damages,  p.  26).  Ordinarily,  when  the  landlord  vio- 
lates his  covenant  to  repair,  the  tenant  may  himself 
make  the  repairs  and  charge  the  landlord  with  the 
cost ;  or,  he  may  recover  for  the  loss  of  the  use  of  that 
part  of  the  demised  premises  which  the  failure  to  re- 
pair has  prevented  him  from  enjoying  (Myers  v. 
Barnes,  35  N.  Y,  273). 

Oar  attention  has  not  been  called  to  any  case  in 
which  a  tenant,  suing  his  landlord  for  a  breach  of  the 
covenant  to  repair,  has  recovered  damages  for  loss  of 
health  or  loss  of  business.  It  has,  however,  been  de- 
cided that  loss  of  custom  to  a  miller  through  the  fail- 
ure of  the  covenantor  to  make  repairs  to  a  mill  was  too 
uncertain  and  speculative  to  be  considered  in  assess- 
ing damages  (Middlekauff  v.  Smith,  1  Md.  329 ;  Fort 
V.  Oundorff,  6  Heiskdl,  167).  Why  should  not  loss  of 
custom  to  a  dentist  be  regarded  as  too  remote  ?  It  has 
also  been  decided  that  the  profits  anticipated  from  the 
performance  of  a  vocalist  could  not  be  recovered  as 
damages,  though  the  failure  of  the  vocalist  to  perform 
was  caused  by  sickness,  which  resulted  from  the  cov- 
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enantor's  breach  of  his  covenant  to  pnt  the  theatre  in 
fit  condition  for  occupation  (Academy  of  Music  v. 
Hackett,  2  Hat,  234). 

Mayne,  in  his  work  on  damages,  page  8,  says  that 
only  those  damages  that  are  the  primary  and  immedi- 
ate results  of  a  breach  of  contract  are  to  be  considered, 
and  that  the  damages  for  which  a  contracting  party  is 
liable  should  be  in  proportion  to  the  benefit  he  would 
receive  if  the  contract  were  performed.  In  order  to 
make  the  party  committing  a  breach  of  contract  liable 
for  consequential  damages,  it  must    appear  that  they  . 

were  foreseen  at  the  time  of  the  contract.  It  cannot 
reasonably  be  said  that  either  the  landlord  or  the  ten-  1 

ant,  when  they  entered  into  this  lease,  expected  that 
the  neglect  to  put  the  plumbing  in  good  order  would 
result  in  injury  to  the  tenant's  business.     It  does  not  ' 

even  appear  that  the  landlord  knew  what  that  business  i; 

was.  / 

Nor  can  it  be  supposed  that  either  party  looked 
forward  to  the  tenant's  sickness,  or  to  the  death  of  the 
tenant*s  servant,  as  something  likely  to  follow  an 
omission  to  put  the  plumbing  in  perfect  order.  There 
can  be  no  question  that  the  damages  claimed  for  inju- 
ries to  the  health  and  business  of  the  tenant  were  too 
remote.  The  actual  outlays  made  by  the  tenant  for 
repairs  were  allowed  to  him. 

ThesQ  dbservati'qns  dispose  of  this  appeal.  All  the 
offers  aod  all  the  'Exceptions  relate  to  the  proof  of 
damages  which  tire  too  remote  to  be  recovered. 

Judgment  and  order  affirmed,  with  costs. 

Larremobe  and  J.  F.  Daly,  JJ.,  concur. 
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